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1817. 


HARRISON  and  Others  v.  COCKERELL  and    R^L«b.l8l«. 

A.  I  o.  Si4. 
0"*«"*  March  14. 

ON  the  7th  of  February ^  an  order  was  obtained  by      Although,  ia 
the  phiintiffs  for  an  injunction,  until  answer  or  cases  in  the  na- 
furtber  order,  to  restrain  the  defendants,  Cgckerell  and  ^^^  ^^  waste, 
^^«,(executorsand  trustees  underthe  will  of  22.  ^Ai7«,  *°  iojancHon 
deeeased,)  from  collecting  and  getting  in  any  more  of  7"      ^. 
the  testator^s  personal  estate,  and  from  selling  or  dia-  ^^^      _  ^^ 
posing  of  any  part  of  his  realiestates,  or  receiving  the  appeaimace,  yet 
parchaae-money.    Thb  order  was  founded  on  an  affi-  if,insndiacase| 
davit  that  thie  property,  if  suffered  *to  *  be  paid  to,  or  an  iajonctloa 

remain  in  the  hands  of,  the  defendants,  was  in  danger  has  bfeo  ek* 

tained  forde-' 
faalt  of  ^pearaoce,  and-  it  tai:ps  oat  that  an  appearance  had  in  fitct 
been  entered  at  tiMi  time  when  the  iojonction  was  moved  for,  the  oider 
will  be  dischargt4i 

Vol.  hi.  B  of 


1817. 


Harrison 

V. 
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CASES  IN  CHANCERY. 

of  being  lost;  and  on  certificate  of  bill  filed,  and  an 
allegation  that  the  defendants  had  not  appeared. 

A  motion  was  now  made,  on  behalf  of  the  defendants, 
to  discharge  that  order,  on  an  affidavit,  denying  the 
circumstances  from  which  it  was  inferred  that  the  pro* 
pertj  was  in  danger,  and  going  on  to  state  that  an  ap- 
pearance had  in  fact  been  entered  for  the  defendants 
on  the  24th  of  January  preceding. 

Sir  S.  Romilly^  Belly  and  Wray^  in  support  of  the 
motion. 

Sir  A.^  Piggoit  and  Roupell^  contra. 

'  The  Lord  Chancellor  said,  that,  although  in 
cases  in  the  nature  of  waste,  the  Court  will  sometimes 
interfere  by  injunction  upon  an  ex  parte  application, 
even  after  an  appearance  has  been  entered  for  the  de- 
fendant, yet  the  fact  of  his  having  appeared  must  be 
stated;  and  that  in  the  present  case,  if  the  order  were 
allowed  to  stand,  there  would  be  a  contradiction  an  the 
records  of  the  Court.  The  order  was  discharged  ac- 
cordingly,  with  costs. 


Rolls. 

Apra%A. 

M^gf  6.  8* 


SELBY  V.  SELBY. 


A  letter  from  fnp(HE  bill  was  for  payment  of  the  arrears  of  an  an- 
•  mother  to  ber    Jj^    ^^^^^  ^^  ^1, j^l^  ^j^^  piaintifi"  claimed  to  be  entitled 

«*M  d  ""ftf    ^y  virtue  of  an  agreement  entered  into  by  his  mother 

berij**  and  cooclodiog  <<  Your  affectionate  mother,"  not  signisd  so  as 
to^ooDStitnle  a  biodiog  agreement  on  the  part  of  the  mother  within  the 
intent  of  the  Statute  of  Fraads. 

It  is  not  tnoiigh  to  identify ;  there  must  be  a  signing,  f.  e.  either  an 
actual  sigoature  of  the  name,  or  something  intended  by  the  writer  to 
ht  equif  aient  to  a  signature ;  such  as  a  mark  by  a  marksman,  &c. 

1  (since 


Selby 
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(since  deceased)  on  the  occasion  of  his  marriage ;  which  1817. 

agreement  was  attempted  to  be  inferred  from  letters 

written  by  her  to  the  plaintiff  upon  that  occasion. 

And,  on  the  hearing,  a  question  was  raised,  whether  a         Sslby. 

letter  addressed  to  the  plaintiff,  beginning  f^  Mj  dear 

Robert,"  (which  was  his  Christian  name,)  and  ending 

with  <he  words,  ^^Dome  the  justice  to  believe  me  the 

most  affectionate  of  mothers,"  was  sufficiently  signed 

within  the  meaning  of  the  statute  (a),  although   the 

name  of  the  writer  no  where  appeared  in  it. 

Sugden^  for  the  plaintiff. 

Before  the  statute,  it  was  only  necessary  to  prove  the 
hand-writing  of  the  party  to  constitute  a  binding  agree- 
ment; and  all  that  the  statute  requires  is,  that  there 
should  be  a  signature;  that  the  agreement,  in  order  to 
be  binding,  ^^  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised."  It  no  where 
says  that  the  signature  so  required  is  the  signing  of  the 
name  of  the  party  sought  to  be  bound  by  it.  Not  more 
is  required  to  constitute  the  validity  of  a  deed  than  of 
a  will,  in  which  case  it  is  decided  that  the  testator's 
putting  his  name  at  the  commencement  is  equivalent  to 
his  signing  it;  and  yet  the  statute  expressly  requires  a 
signature^  (&)  The  statute  requires  signing^  not  $ub' 
scribing  J  and  therefore  the  mark  of  one  unable,  to  write 
is  a  sufficient  signature.  It  was  once  a  question  whether 
sealing  is  not  signing,  (c)  A  letter  written  in  the  third 
person,  or  in  the  name  of  the  office  and  not  of  the  in- 

(a)  2  C!ar.  ^.  c.  3.  s.  4.  77.  and  case's  cited. 

(b)  See  1  Bro.  C.  C.  410.         (c)  Shepp.    Touchst.    60. 
Sogd.  Vend,  and  Purch.  76,     c.  4.  No.  5. 

B  ^  dividual, 
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1817.  dividual,  woald  be  a  sufficient  compliance  with  the 
termi  of  the  statute.  <^  The  Lord  Cluincellor  agrees 
to  do  io  and  so"  would  bind  Jx>rd  Eldany-Mheh  why  not 

SiuiY.  ^^ti^  motiier  of  Robert  Selby;^^  and  why  not  any  other 
words  by  which  the  condition  of  the  writer  is  clearly 
ascertained ?f  The  name  maybe  printied  or  stamped 
instead  of  beirig  written.'  The  signature  may  be  by 
initials  only ;  and  yet  this  would,  in  many  instances, 
lead  to  the  greatest  uncertainty. 

A  letter  not  signed  is  sufficiently  adopted  by  re- 
ference to  it  made  in  a  subsequent  instrument  ;  and 
will,  together  with  that  instrument,  constitute  a  suf- 
ficient agreement  within  the  statute. 

Bell. (or  the  defendant. 

The  words  of  the  statute  are  positive,  requiring 
nothing  less  than  an  actual  signing  to  constitute  the 
agreement.  See  libell  v.  PMer^  cited  in  Hawkins  v. 
Helmet,  (a)  It  is  not  enough  that  the  signature,  or 
that  which  stands  in  the  place  of  a  signature,  should 
identify  the  party.  If  so,  the  words  ^^  your  affectionate 
mother"  might  be  dispensed  with,  and  proof  of  hand* 
writing,  would  be  of  itself  sufficient.  But  all  the  cases 
sayithere  most  be  the  name  of  the  party,:  or  his  mark 
iii  vHae  he  is  incapable'  of' writing  his  name,  but 
mea  that  mark  must  be  identified  by  a  subscribing 
witness.  In  Stdces  ▼»  Moort(b)  the  name  was  in  the 
body  of  the  in^ument;  and  it  was  said,  ^^  the  meaning 
ef  the  statute  is,  that  the  sighing  should  amount  to  an 
acknowledgment  by  the  party  that  it  is  his  agreement, 
and,  if  the  name  does  not  give  such  authenticity  to  the 

(a)  1  P.  Wms.  770,771.        P.  Wmi,771.note.   And  see 
<6)  t  Cox,  219.     1  Cox's     pott.  Ogilvie  v.  Foljambe. 

1  instrument. 


k 


Sugdtny  iBTeply.  •  .  .  '  ?  • 

irtbe  mark  of  a  marksmaii  be  coDsidered  as  a  suffi* 
cient  compliance  with  the  statute,  it  most  be  admitted 
to  be  in  consequence  of  the  principle  for  which  I  con- 
tend ;  namely,  that  it  is  enough  to  identify  the  writer, 
for  the  statute  has  no  where  said  that  a  mark  will  do. 
A  name  printed  or  stamped  has  always  been  held  suffi* 
cient,  and  that  without  any  enquiry  whether  the  party 
was  or  was  not  capable  of  writing  his  name. 

(a)  1  Cox,  222,  3.    And     on  Vend,  and  Par.  77.  note^ 
see  Walker  t.  Walker  in  the     and  ante.  Vol.  I.  p.  603. 
Coort  of   Delegates.    Sugd.         (fi)  9  Yes.  UO. 

The 


CASES  IN  CHANCERY. 

instrument,  it  does  not  amount  io  what  the  statute         IStt* 
requires/'  An4  speaking  of  the  cases  of  wills  to  which       >^*v^ 
it  htid  been  eopipared,  the  Lord  Chief  Baron  observesi  \!^^ 

^.that  those  eaaes  have  been  .where  the  instruBnent  jm^  Siuiv* 
porting,  to  be  the  .final  instrument  of  the  pa^ty  has  been 
fiMrmally  attested,  and  is  in  its  nature. complete^  and  the 
only  question  has  been,  whether  the  form  of  thq  statute 
has  been  complied  with."  (a)  As  to  tha.icase.  of  an 
agreement  eaitablisi^ed  by  reference  to  it  made  in  a  sub- 
sequdnt  letter  or  instrument,  the  principle  upop  which 
it  proceeds,  shews  ihat  it  is  nothing  to  the  present  pur« 
•pose.  In  Cdcs  y*  Trec0tkkk(hy  the  Lord  Chancellor 
aaya,  f^  though  the  agreement  js  not  sigOjod,  y^t  if  the 
letter  colitaina  all  thetermsir  nod,  describes,  the  consider* 
stion  and  all  the  circiialstaf¥^9i.^  fha^by  the  (i^ntents 
of  the  letter  ifcaji  beconnected  andtid€?pti%djWfth  the 
agreement,  ihat  letjtert  li^liifb;  ^o^  ^^.i^>i|9^A.fW^^- 
tnre^  botistheleat'of^I.tKiAgBtttaA^nbe^sUed  sign- 
ing tlfeagrefanent,:  is  ft. writing  sigpediS  vfhfelM^PK^i^^B* 
iflg  theeontentiW  the  agr#6iBedil^  JMnpwtS'totaiioteor 

it^iandrtfaeiteferesatisfiQa  tbci  statute." 
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J817.  7%^  Master  of  the  Rolls  said,  if  he  had  appre- 

g  bended  at  first,  that  this  was  the  onlj  letter  applicable 

9.  to  the  purpose  of  the  plaintifi^s  demand,  be  should  not 

Selby.  bave  snflered  the  cause  to  go  on ;  for  it  was  impossible 
to  bold  that  it  could  be  taken  to  be  suflicientlj  signed 
within  the  statute,  unless  it  were  by  reference  to  some 
other  instrument  having  a  proper  signature.  That  it 
is  a  very  forced  construction  of  the  words  of  the  statute 
to  say  that  the  use  of  the  mere  ordinary  terms  of  cere- 
mony constitutes  a  compliance  with  the  regulations  it 
'prescribes.  It  is  not  enough  that  the  party  may  be 
identified.  He  is  required  to  sign.  And,  after  you 
have  completely  identified,  still  the  question  remains, 
whether  be  has  signed  or  not.  There  may  be  in  the 
'  instrument  a  very  sufficient  description  to  answer  the 
purpose  of  identification  without  a  signing;  that  is, 
without  the  party  having  either  put  his  name  to  it,  or 
done  some  odier  act  intended  by  bim  to  be  equivalent 
to  the  actual  signature  of  the  name — such  as  a  person 
unable  to  write,  making  his  mark.  But  it  was  never 
said,  because  yoQ  may  identify  the  writer,  therefore 
tbere  is  a  signature  within  the  meaning  of  the  statute. 
If  so,  the  word  ^^  I "  or  ^  me*'  would  be  enough,  pro- 
vided you  can  prove  the  band-writing. 

Bill  dismissed. 
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Rolls, 
MavU. 
SARAH  BURGESS,  Widow,    -    -    Plaintipf. 

HENRY  ROBINSON  and  THOMAS  BURTON, 

Defendants. 

J^ENJAMIN  B  URGESS  by  will,  devised  to  the      De^i^e  to  R. 
Jj    defendant  Robinson^  certain  freehold  and  lease-  subject  to  the 
hold  premises  subject  to,  and  charged  and  chargeable  payment  of  le- 
with  the  payment  of  200/.  to  each  of  his  three  nephews  gac««»  o^  ^00/. 
therein  named,  (making  together  the  sum  of  600/.)  ^«  to  «acb,to  thetes- 
^  be  paid  to  them  respectively  as  soon  after  his  (the       .  . 

^  testator^s)  decease,  as  they  or  either  of  them  should     .^i  ^  ^^^^  ^^ 
^  arrive  in  England  or  claim  the  same,  provided  such  the  legatees 
^  cbmns  should' be  made  within  the  first  three  year snext  should  arriYe 
^  after  fats  decease ;  and,  if  two  only  of  his  said  nephews  m  England^  or 
*<  should  arrive  in  England^  or  make  their  claims  within  ^^^^^  ^^®  wmtj 
^  the  time  aforesaid,  each  of  them  should  be  paid  the  P»>^>d®<^  ^^^7 
*  legacy  or  sum  of  250/. ;  and  if  one  only  should  arrive      .       . " 
^^  in  England^  or  make  the  claim  within  the  time  afore-  ^^^^    ^^^ .  |f 
^said,  he  should  be  paid  400/.  and  the  residue  of  the  two  only  shoald 
^  said  sum  of  600/.,  in  either  case  should  be  considered  arri?e  or  ciaira 
^and  taken  as  part  of  the  residue  of  the  testator's  per-  within  the  time 
"  sonal  estate ;  and  if  neither  should  arrive  in  England^  aforesaid,  each 
^  or  claim,  &c.  within  the  time  aforesaid,  the  sum  of  ***  ^*^®  ^^^'-  > 
^  500/.,  part  of  the  said  three  legacies,  should  sink  into  *j^?^  ^f  ^' 
^^  and  be  taken  and  considered  as  part  of  his  residuary  „..; 'J^     s^ 
^'  estate.*'    And  he  gave  the  residue  of  his  personal  either  case   to 

fall  into  the 
residue  of  his  estate  ;  and,  if  neither  should  arriye  or  claim  within 

the  time  aforesaid,  then  600/.  (part  thereof,)  to  fail  into  the  residue 
of  his  estate.  Held,  the  conditioo  not  performed  by  one  of  the  lega- 
tees arrifiog  in  England  and  making  his  claim  after  the  time  specified, 
although  ignorant  till  then  of  the  will,  or  of  the  testator's  death,  and 
no  adf  ertisemeut  for  legatees. 

estate 
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PURGISS 

Robinson. 


estate  td  bis  wife,  the  plaintiff  SanJi  Burgess^  and 
appoioted  the  defendants  executors  of  his  will. 

Upon  the  hearing  of  Ihis  cause  (a)  a  reference  was 
directed  to  the  Master  to  enquire  ^^  whether  the  testa* 
t6r*s  three  nephews  mentioned  in  his  will,  or  any  or 
either  of  them,  arrived  in  England^  or  claimed  the 
legacies  given  to  them  respectively,  within  three  years 
after  the  testator's  death.'* 


Upon  this  reference  the  Master  reported  that  ^^he 
^^did  itoljimf  that  the  testator's  nephews^  or  any  or 
^f  either  of  them,  did  arrive  in  England^  or  daim  the 
^^  legacies  given  to  thiem  respectively  within  three  years 
^^  afteir  the  testator's  death ;"  and  then  went  on  further 
to  state  in  his  ifeport,  ain  affidavit  made  by  John  Seotiy 
identifying  biniself  as  one  of  the  three  nephews  named 
in  the  will,  tod  claiming  the  legacy  of  400/«  as  the  first 
and  only  oee  of  the  nephews  'tarho  had  arrived  in  Eng* 
bmdf  or  ektmed  the  legacy,  tbe  testator  having  died 
en  the  S9di  of  September  181 1^  ind  John  ScoU  not  hav- 
ing arrived,  in  JSffjr&oitflill  the  86th  otJune  1815,  and 
not  having  clakned  the  legacy  until  some  time  after 
that  period;  the  affidavit  stating  his  previous  ignorance 
of  the  wiU,  and  of  the  testator's  death,  together  with 
cirenmstances  of  situation  firom  which  he  inferred  the 
impossibility  of  his  being  informed  of  either   until 
shortly  before  the  daim  was  made.    The  decree  had 
not  directed  any  advertisement  for  legatees,  nor  had 
any  such  advertisement  ever  been  made. 

The  cause  now  coming  on  for  further  directions,  it 
was  insisted,  on  the  part  of  John  Scoiiy  the  claimant, 


(a)  Reported  in  1  Madd.  17^    See  Reg.  Lib.  1815.  A. 
fo.  165. 

that 
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Ibat  tbe  intention  of  the  testator  wag  clearly  to  make 
the  leg;acies  payable  respectively  as  soon  after  the  testae 
tor*8  death  as  the  legatees,  or  either  of  them,  should 
arrive  in  England^  and  that  the  limitation  ^^  withili 
three  years**  ought  to  be  confined  to  the  case  of  claims 
being  made  by  any  of  the  parties  while  resident  abroad. 
That  the  legacies  vested  immediately,  subject  only  to 
be  divested  in  case  of  no  claims  being  made^  which 
a  condition  subsequent* 


181T. 


BumocM 

BoBIIIiOV* 


FoMmque,  in  support  of  the  claim. 
Wibofij  contr&.  « . 

The  Master  of  the  Rotts^  however,  held  that  the 
testator  having  arbitrarily  imposed  on  the  legatee  a 
condition  with  which  he  had  not  complied  ;  although 
the  non-compliance  was  the  efiect  of  his  ignorance  of 
the  provision  intended ;  yet  the  consequencis  must  be 
that  he  was  not  entitled  to  the  legacy. 


Deereedj  the  500/.  to  be  raised  out  of  the  estate,  and 
paid  to  the  plaintiff,  with  interest  at  4/.  per  cent,  from 
the  end  of  tibree  years  after  the  death  of  the  testator. 
Plaintiff  to  have  her  costs  out  of  the  estate.  But  the 
daimant,  the  nephew,  was  not  allowed  his  costs. 


It  afterwards  appearing  that  the  500/.  had  already  Jul^f  15. 1817. 
been  paid  into  Court  and  laid  out  in  the  purchase  of     The  6QQL 
stock  in  pursuance  of  an  order  made  on  the  motion  of  havbg  been 

the  defendant  Robinson^  the  cause  was  again  spoke  to  '°^^^^  "^ 

stock  ID  par* 


on 
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1817.         on  the  minutes,   when  the  plaintiff  claimed  to  be  en- 

^^"^"^^^^       titled  to  the  stock,  and  the  dividends  which  had  accrued 

UBOK88       thereon,  and  likewise  to  interest  at  4  per  cent,  upon  the 

RoBiKBON,      principal  sum  of  400/.,  from  the  expiration  of  three 

^ears  after  the  testator's  death,  to  the  time  of  the  in- 
suance  of  an  Testment ;  the  defendant,  on  the  other  side,  represent- 
order  made  on  iBg  that,  as  the  money  had  been  so  paid  in  and  invested 
the  application  upon  his  application,  the  plaintiff  not  having  appeared^ 
of  the  defend,  or  consented  thereto,  he  (the  defendant)  would  have 
*K     1^  'Tff    ^  '^^  liable  to  make  good  the  principal  sum  in  case  of 

.  !•      loss  by  the  fall  of  stocks,  and  ouirht  therefore  to  be  held 

who  was  enii-  ,    -^  »  a 

tied  thereto  not  ^^^'^^^  ^^  ^^®  advantage  which  had  accrued  from  their 

ha? lag  appear-    ^^^  subsequent  to  the  investment,   insisting  conse- 

ed  or  consented  quently,  that  the  stock  ought  to  be  sold,  and  that,  out 

to  such  iDvest-    of  the  produce  thereof,  together  with  the  dividends  ac- 

ment ;  held,  ne«  crued  due  thereon,  the  plaintiff  should  be  paid  the 

vertheless,  an     ggO/.  with  interest  as  aforeaid. 
appropriation, 

andtheplahitiff 

entitled  to  the        ^^^  ^'^  Honour  held  that  the  investment  of  the  money 

stock  and  all  ^^^  ^°  appropriation,  by  which  all  parties  were  bound; 

benefit  accmed  and  therefore  that  the  stock  belonged  to  the  plaintiff, 
from  the  rise 
thereof.  ^m 

May  8.         MORGAN  v. BENJAMIN  and  PHILIP  GOODE. 
June  6* 

Affidavit  In  .  /^N  the  coming  in  of  the  answer,  ^gar^  for  the 
support  of  in-    \^  plaintiff,  moved  for  an  injunction  to  restrain  the 
junction  admit-  defendants  from  proceeding  in  ejectment,  and  offered 
,  a  er  an- «    ^^  ^^^j  ^^  affidavit  made  by  the  plaintiff  and  four  others, 
aUe    tion  in  ^°  proof  of  an  allegation  in  the  Bill,  that,  before  the  de- 
the  bill  as  to      fendants  purchased  the  premises  in  question,  the  plain- 
acts  of  the  par-  tiff  had  contracted  with  one  Weslcott  for  the  purchase  of 
ties  neither  ad-  the  same,  and  in  proof  of  other  collateral  circumstances, 
Dlitted  nor  de- 
nied by  the  answer ;  bat  such  affidavit  not  to  be  allowed  In  contra- 
diction to  the  answer. 

from 
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from  which  an  inference  might  be  drawn  that  the  de- 
fendants, before  they  became  purchasers,  had  notice  of 
the  plaintiflTs  title.  The  case  of  Taggari  v.  Hewlett  (a) 
was  cited  in  support  of  this  application. 

Sir  S.  Romillj/  and  Haslewaodj  for  the  defendants, 
objected  to  the  reading  of  this  affidavit,  that  there  is  no 
instance  of  the  Court  having  permitted  an  affidavit  to 
be  received,  which,  in  substance,  contradicts  the  answer ; 
and  that,  in  the  case  referred  to,  the  letters  of  the  tes- 
tator, if  genuine,  were  binding  on  the  defendant ; 
whereas,  in  the  present  case,  the  alleged  contract  be- 
tween the  plaintiff  and  Westcott  was  Res  inter  alios  actOy 
and  not  in  any  respect  binding  on  the  defendants,  who, 
by  their  answer,  had  sworn  positively  that  they  pur- 
chased for  a  valuable  consideration  without  notice  of 
the  plaintiff's  title. 

The  Load  Chancellor  said  that,  in  former  in- 
stances, the  Court  has  gone  so  far  as  to  admit  affidavits  to 
be  read  in  support  of  allegations  made  by  the  bill, 
where  those  allegations  relate  to  acts  of  the  parties,  and 
the  defendant  by  his  answer  has  neither  admitted  nor 
denied  the  truth  of  them.  But  that  it  is  repugnant  to 
the  whole  course  of -practice  to  allow  affidavits  to  be 
received  in  contradiction  to  assertions  positively  made 
by  the  answer.  That,  in  the  present  case,  he  should 
look  at  the  papers  in  order  to  satisfy  himself  how  far  the 
allegation  proposed  to  be  substantiated  by  affidavit  had 
or  had  not  been  met  by  a  denial  in  the  answer  of  the 
defendants. 


1817. 


7^  LfORD  Chancellor  afterwards  said,  that  it  was 
the  inclination  of  his  opinion  that  the  affidavit  should 
not  be  admitted;  but  he  granted  the  injunction  on  the 
ground  of  admissions  made  by  the  answer. 

(a)  Ante,  Vol.  L  p.  499. 


Morgan 

V. 
GOODE. 
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June  14.  WRIGHT  v.  CASTLE. 

Order  to  dis-  T  ^^^^  moved  on  the  part  of  the  plaintiff,  to  dis- 
miss  a  bill,  with  '^  "»»•  *«  Wll,  with  costs  to  be  paid  by  his  (th6  plain- 
costs  io  be  paid  tiff's)  solicitor ;  upon  an  affidavit  that  the  bill  had  been 
bj  the  plain-  filed  without  any  authority  from  the  plaintiff.  This 
tiff  '8  solicitor,  affidavit  was  met  by  another  on  the  part  of  the  solicitor, 
the  bill  haviDg   3^|Jq^  ^^^^  3Q  ^^({^Q  ^3j  j^Q  brought  by  the  defend- 

.  ui  '  *  ^°^  against  the  plaintiff  dn  certain  promissoiy  notes,  to 
thorityfrom  the  *^*^*»  proceedings  in  which  action  the  bill  was  filed, 
plaintiff.  although  liot  by  Uie  express  directions  of  the  plaintiff^ 

A  solicitor      y^  in  the  course  of  business,  and  by  vhrtue  of  the  gene* 
may,  in  theez-  ral  authority  under  which  he  acted,  as  the  plaintiff's 
erciseofthege-  solicitor, 
neral  authority 

wl  dlelT,  dL         ^'''  *•  ''^•^^'  ""*'^- 
fend  a  suit,  bat 

cannot institate      ^^^  Lobd  Chancellor. 

one  without  a  There  can  be  no  doubt  as  to  the  course  of  this  court's 
special  autho-  jurisdiction ;  that,  if  a  solicitor  files  a  bill  in  the  name 
rity  for  the  ^f  ||ig  client,  without  having  authority  from  him  for  so 
purpose.  j^.^^^  ^1^^^  jf  ^^^  plaintiff  wishes  to  have  the  bill  dis- 

missed,  it  will  be  so  ordered,  and  the  scdicitor  will  be 
made  to  reimburse  him  all  the  expences  occasioned  by 
its  having  been  filed.  It  is  also  settled  that,  if  the 
plaintiff  denies,  and  the  solicitor  asserts,  authority  to 
have  been  given,  and  there  is  nothing  but  assertion 
against  assertion,  the  Court  will  say  that  the  solicitor 
ought  to  have  secured  himself  by  having  an  authority  in 
writing,  and  that,  not  having  done  so,  he  must  abide 
the  consequences  of  his  neglect.  There  must  be  a  spe- 
cial authority  to  institute,  although  a  general  authority 
is  sufficient  to  enable  the  solicitor  to  defend  a  suit.  In 
this  case,  the  plaintiff  has  positively  sworn  that  he  gave 

no 


CASES  IN  CHANCER V;  13 

no  aatboritj  wfaeteveir  to  file  the  bill^  and  this  is  met  1817. 

by  only  a' general  aflsertion  of  his  being  authorized,  on  ^-^V*^/ 

the  part  6(  the  Solicitor.    The  motion  must  thererore  ^^^^ 

be  granted.  CAsTLis. 


KOBINSON  and  Others t>.  NEWDICK  and  Others.       j^^  jg. 

r[E  decree  pronounced  at  the  Rolls  on  the  16tb  of     ^iie^e  a  ca^ 
December  J 1813,  was  passed  and  entered  in  EoHer  ^oeat  bas  been 
Term  1815.    On  the  15th  otAugustj  1815,  a  caveat  entered  against 
was  entered  by  the  defendantis.  On  the  15th  otMarch^  the  iarolment 
1817,  the  defendants  received  the  usual  notice  (dated  of  a  decree,  it 
the  I4th)  of  the  docket  having  been  presented  for  sig-  ^^^^  *^®  "«"• 

nature.  On  the  20th  of  ATarcA,  1817,  instructions  were   ^\^\  weny- 

,  ,       '        /  .      ,         ,  eight  days  after 

kid  before  counsel  on  the  part  of  the  defendants  to  ^^^i^^  ^^^  ^j 

prepare  a  petition  of  appeal :  but,  owing  to  the  absence  the  docket 
of  the  counsel  from  town,  the  petition  was  not  pre-  having  been 
pared  before  the  Oth  o{  April    On  the  11th  ot  April  presented  for 
the  petition  was  presented;  was  answered  on  the  12th;  •i8«***«re:  and 
and  on  the  14th  notice  was  given  to  the  plaintiffs  of  the  ^|^|^^  davs  are 
order  made  upon  that  petition.    Meanwhile,  on  the  tweaty-eight 
J2th  of  April  the  plaintiflb  obtained  the  signature  of  dear  days. 
the  Ix>rd  Chancellor  to  the  docket  presented  on  the     In  strict  prac- 
14th. of  AfoivA,  and  on  the  same  day  an  order  was  «<»j  th«  docket 

made  upon  dieir  petition,  to  have  the  decree  inroUed  ^  ^     f  ^j.   ^  x.. 

/  , .  ,        ,  .  .      presented  until 

mmcprotuncj  of  which  order  notice  was  given  to  the  ^^^^^  the  order 

defendants  on  the  14th.  to  inrol  nunc 

pro  tunc  has 

A  motion  was  no^  made  on  the  part  of  the  defend-  been  obtained, 

ants,  that  the  order  for  the  signing  apd  inroiliog  of  the  ^"^  sctaally 

decree  might  be  discharged  for  irregularity,  or,  if  the  P'^ssed  and 

entered. 

Upon  both  these  grounds  the  inrolment  of  a  decree  made  under 

contrary  circumstances  was  vacated,  and  leave  given  to  the  other  party 

to  proieoate  their  appeal. 

Court 
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1817. 


ROBIMSON 

V. 

Newjoick. 
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Court  should  be  of  opinion  that  the  same  had  been  re- 
gularlj  obtained,  then  that  the  inrolment  might  be 
vacated,  and  the  defendants  be  at  liberty  to  proceed  to 
a  hearing  of  their  appeal  upon  such  terms  as  the  Court 
should  think  fit. 


The  affidavit  in  support  of  this  application,  besides 
the  circumstances  abovementioned,  stated  that  the  re- 
gister's book  had  been  searched  for  the  order  of  inrol- 
ment nunc  pro  tunc^  which,  on  the  S2d  of  April^  had 
not  jfet  been  drawn  up  and  entered. 

Sir  S.  Romilly  and  Spranger^  in  support  of  the 
motion. 

Leach  and  Belly  contra. 

The  Lord  Chancellor. 

This  is  a  question  of  great  importance  in  point  of 
practice — Whether  the  inrblment  of  the  decree  nunc 
pro  tunc  can  prevent  the  lodging  of  this  appeal  ?  If 
the  inrolment  has  been  regular,  this  must  necessarily 
be  the  case.  The  practice  has  been  long  established 
that,  upon  an  application  to  inrol  a  decree  nunc  pro 
tunc  J  the  order  is  madoj  almost  as  of  bourse,  provided  all 
antecedent  matters  have  been  regularly  gone  through. 
Harrisonj  (a)  referring  to  Gilbert^  says  that  the  order 
ought  to  be  passed  and  entered  with  the  register,  and 
adds  that,  ^^  though  this  is  never  done;  yet  a  case  may 
fall  out,  where  it  may  be  of  fatal  consequence  to  the 
party  T*  and,  strictly  speaking,  it  is  certainly  irregu- 
lar to  present  the  docket  to  the  Lord  Chancellor 
to  be  signed  before  the  order  has  been  so  passed 
and  entered. 


{a)  I  Ilarr.  Cha.  449.  (8th  ed.) 


[His 
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lyiis  Lordship  then  stated  the  circurndtancee  of  this  1817. 

case.j  •'>^\^^0' 

Robinson 

V. 

It  is  quite  clear  that  the  caveat  delays  the  inrolment      Newdick* 
for  twenty-eight  days  after  the  docket  has  been  pre- 
sented, and  notice  given  (a) ;   and,  although  this  has 
given  rise  to  some  discussion,  yet,  upon  consideration, 
I  think  the  twenty-eight  days  must  be  twenty-eight 
clear  days.    In  the  present  instance,  the  docket  was 
not  presented  till  the  14th  of  March ;  and  notice  given 
not  till  the  15th,  service  of  which  on  the  defendant's      Service  on 
clerk  in  Court  was  sufficient.    After  this,  the  defendant  ^^  ^^®'^  ^^ 
had  twenty-eight  clear  days  to  present  his  appeal.    On  Jj^*^J^^"J^|j^ 
the  Ilth  of  Aprily  the  defendant  left  his  petition  ^^  i  ^v^a     re." 
appeal  with  the  Lord  Chancellor's  secretary.     Owing  seated  for  sig- 
to  some  accident,  it  was  not  answered  till  the  12th,  but  nature,  is  saffi- 
this  is  not  to  prejudice ;   for,  strictly  speaking,  the  de«  cieat  service, 
fendant  had  a  right  to  have  the  petition  answered  as 
soon  as  it  was  presented ;  and,  also,  if  the  twenty-eight      Petition  of 
days  are  to  be  considered  as  clear  days,  the  ISth  was  appeal  not 
time  enough.    On  the  same  12th  of  AprU^  the  plaintiff  ^®*°S  answered 

presented  his  petition  to  have  the  decree  inroUed  nunc  *';  the  day 

Alter  it  h&s  been 
pro  tunc,  which  was  answered  immediately;    so  that  ,  . 

'^  :  "^  presented,  not 

both  the  orders  were  made  on  the  same  day.     But  the  ^^  preiadice 
petition  of  appeal  was  presented  before  the  petition  for  the  party  being 
inrolment.    That  inrolment  is  therefore  objected  to  as  strictly  entitled 
irregular,  on  three  grounds— ^r5^,  that  the  petition  of  to  have  it  an- 
appeal,  under  these  circumstances,  had  the  priority —  swered  imme- 
sccondfyj  that  the  twenty-eight  clear  days  were  not  ex-  ^'**®^y' 
pired  before  the  ISth  of  April — and  ihirdlt/j  that,  in 
strict  practice,  the  docket  ought  not  to  have  been  pre- 
sented until  after  the  order  to  enrol  nunc  pro  tunc  had 
been  passed  and  entered.    Upon  all  these  grounds, 

(a)  Btini«r  V.   ThiBobaU^     Beames's  Ord.  in  Chan.  309. 
1  P.  Wmi.  600.;   and  see     note. 

I  think 
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1817. 


RoBiNioir 

NlWOICK.. 


I  thinK'that  the  defendants  are  right  in  the  present  ftp- 
plication,  and  that  leave  must  be  given  for  them  to 
prosecute  their  appeal. 

No  costs  on  either  side,  (a) 


(a)  From  Lord  Claren* 
doH*i  Orderi*  (Beames,  205.) 

*^  That  all  decrees  and  dts- 
missions,  &c.  be  drawn  up, 
signed  and  in  rolled  before 
the  first  day  after  the  next 
Michaelmas  or  Easter  term 
after  the  same  shall  be  pro- 
nounced respectively,  and  not 
at  any  time  after  without  the 
special  leave  of  the  Court.*' 
And  see  Mr.  Beames's  note 
(190),  and  the  references. 

Order  4th  Dec.  1601. 
(Beames,  290.) 
«<That  all  Oiders,  &c. 
which  shall  be  pronounced 
and  made  in  Michaelmas  and 
Hilary  terms,  or  the  Vaca- 
tions after,  be  actually  en- 
tered before  the  first  day  of 
Michaelmas  term  then  after; 
and  that  all,  &c.  which  shall 
be  pronounced,  &c.  in  Easter 
and  Trinity  terms,  or  the 
Vacations  after,  be  likewise 
entered  before  the  first  day 
of  Easter  term  the  next  fol- 
lowing ;  and  that  no  orders, 
ftc.  that  shall  not  be  so  en- 
tered, shall  be  afterwards  en- 
tered, but  by  the  special  order 


of  the  Court  first  had  and 
obtained."  See  Gilb.  For. 
Rom.  163.  and  Mr.  Beames's 
note  (1). 

Order  17th  June  1608. 
(Beames,  308.) 

^^  That,  where  a  caveat  is 
entered  with  the  proper 
officer  to  stay  the  signing  of 
any  decree,  &c.  In  order  to 
the  inrolment  thereof,  such 
caveai  be  prosecuted  w&hin 
a  month  after  the  docket  shall 
be  left  to  be  signed  with  the 
proper  officer  by  the  party 
that  entered  the  same ;  other- 
wise such  caveat  to  be  of  no 
force,  but  the  docket  may 
fatihwUk  be  presented  as  if 
no  caveai  entered.*' 

GUb.  (For.  Rom.  163.) 
says,  the  party  hath  30  days 
from  notice  given  of  the  de- 
cree beiiig  left  with  the  Se- 
cretary of  decrees  for  inrol- 
ment ;  but  the  other  autho- 
rities referred  to  in  Mr. 
Beames's  note  on  this  order 
state  that  a  caveai  will  pre* 
vent  the  signing  for  28  days 
from  the  time  of  the  decree 
being  presented  and  notice 
giten.    See  note,  p.  300. 
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JOSEPH  JAMES,  and  HANNAH  bis  Wife,  Rolu, 

Plaintiffs  ;       •'*"'"  **• 

AND 

WILLIAM  ALLEN  and  Others,  and  THE  AT- 
TORNEY.6ENERAL       -     •      Defendant*. 


■»•« 


'TpLIJAH  WAHING^  by  his  will,  after  devising  to       Beqaest  in 
JLj  bk  niece  tbe  plaintiff  Hannah  James  for  ber  life  trust  for  such 
certain  fermsand  lands  therein  described,  and  after  her  *^  benevolent" 
decease  to  her  fonr  daughters  in  fee,  and  making  cer-  Purposes,  as  the 
tain  specific  bequests  of  personal  property  to  the  said  ^'■"*^®®* '"  ^l*®if 
plaintiff,  gave  to  his  executors  (the  defendants  W.  Allen j  "!  ^^"  ^  * 
and  «7.  Allenj  and  W.  Matthews  deceased)  800/.  each,  in  .        , 

consideration  of  their  taking  upon  themselves  tbetruslts  2LgTe%  on  -  not  to 
of  his  will,  and  then  proceeded  as  follows :  'be  supported  as 

'^  Lastly,  touching  all  my  personal  property  Whatso-  a  charitable  le- 
^  ever  and  wheresoever  not  before  disposed  of,  subject  S^^y ;  ^be  word 
**  to  whatever  ezpences  may  be  incurred  relative  to  the       beneiolent" 
•'  execution  and  fulfilment  of  this  my  will,  I  give  and     ^.  .  1"5  *^  i,^ 
<<  bequeath  the  same  to  my  friends  the  aforesaid  William  ^^        ^  4^   . 
^  AUen^  Joseph  Allen^  and  William  Matthews^  (whom  I  ritable"  so  as  to 
^^  constitute  and  appoint  the  executors  of  this  my  will,)  authorize  the 
^  and  to  their  executors  and  administrators,  in  trust  to  Court  to  say 
^  be  by  them  appUed  and  disposed  of  for  and  to  such  ^^^^  f^®  appli- 
^  benevolent  purposes  as.  they  in  their  integrity  and  ^^>on«f  the 

a  Ai^,,^i^^  — -.  ^»»»:^^»»i„  ^^^^^  ^«  »»  property  must 

**  discretion  may  unaiumousiy  agree  on.  '^^    ;         /    . 

be  coo  fined  to 

such  objects*as 
The  plain tiflb,  by  their  bill,  prayed  that  the  will  ^^^  strictly 

Bughibe  e8tablished,>except  as  to  the  residuary  bequest,  speaking,  ob- 

and-  tliat  such  residuary  bequest  might  be  declared  void ;  jocts  of  charity. 

duHTgiag  that  the-disposition  was  void  for  uncertainty.     Therefore  Toid 

''  for  uncertainty^ 

Sir  &^^^rii/^,  Trowr,  and  PhUlimore,  for  the  J^jJ^"^^*^^^^^ 
plaintiflb,  contended  that  this  case  was  the  same'  in  . . . 

Vol.  III.  C  principle 
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1817.         with  that  of  Morice  v.  The  Bishop  of  Durham,  (a)  and 

referred  to  Brown  ▼•  YealL  (b) 
Jambs 

V. 

Allen.  Hart  and  Spence,  for  the  defendants,  (the  surviving 

trustees  and  executors,)  attempted  to  distinguish  the 
cases.  ^^  Benevolence"  is  technically  a  word  of  charity : 
but,  when  coupled  with  another,  (as  in  Morice  v.  The 
Bishop  of  Durham  with  the  word  *^  liberality,"  (it  loses 
its  technical  sense,  and  is  to  be  judged  of  by  its  accept- 
ation in  common  language.  It  was  on  this  ground  that 
His  Honour  decided  in  the  case  referred  to.  But,  when 
the  word  stands  alone,  as  in  the  present  case,  it  is  to  be 
construed  according  to  its  technical  meaning. 

The  Lord  Chancellory  in  the  same  case,  observed  that 
Broxon  v.  Yeall  did  not  apply  ;  for  that  was  for  a  par- 
ticular purpose;  here,  if  a  valid  devise  at  all,  it  is  for 
general  purposes. 

lAroai  for  the  representatives  of  the  deceased  trustee. 

JUilfordj  for  the  Attorney-General. 

The  Masteb  of  the  Rx>lls. 

I  certainly  did  not  conceive,  that,  in  the  case  of 
Morice  v*  The  Bishop  of  Durham  (c),  it  was  merely  by 
the  addition  of  the  word  <^  liberality"  that  the  trust  was 
rendered  uncertain,  and  therefore  incapable  of  being 
carried  into  execution.  *^  Liberality"  is,  no  doubt, 
distinguishable  from  ^^  benevolence :"  but  benevolence 
is  also  distinguishable  from  ^^  charity. "  For  although 
many  charitable  institutions  are  very  properly  called 
^  benevolent,"  it  is  impossible  to  say,  that  every  object 

(a)  0  Yes.  309.  (c)  9  Yes.  399. 

(*)  7  Yes.  50.  n. 

of 
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of  a  man's  benevolence  is  also  an  object  of  his  charity. 
Nor  do  I  see  bow  the  required  concarrence  of  three 
persons  in  the  selection  of  the  objects  does,  by  any 
necessity,  exclude  the  appropriation  of  the  property  to 
parposes  very  different  from  any  that  are  specified  in 
the  statute  of  Queen  Elizabeth  (a),  or  that  have  been 
beld  to  be  within  the  analogies  of  that  statute.     In  the 
case  before  referred  to  it  was  attempted,  in  the  argu- 
ment on  the  appeal,  to  maintain  that,  although  the 
bequest  should  be  held  to  be  void  so  far  as  it  was 
Blade  for  purposes  of  *^  liberality,"  yet  it  ought  to  be 
considered  as  good,  in  so  far  as  it  was  for  purposes 
of  ^  benevolence  ;'*  which  last  word,  it  was  said,  was 
equivalent  to  ^'  charity."    The  Lord  Chancellor  does 
not  sajr,  that  there  could  not  be  a  proportional  division, 
where  a  bequest  was  in  part  only  for  a  charitable  pur-* 
pose,  as  in  the  Attomey^General  v.  Doyley  (6),  but 
holds  generally,  that  no  charitable  purpose  was  suffi- 
ciently expressed.     In  that  case,  as  in  this,  the  whole 
property  might,  consistently  with  the  words  of  the  will, 
have  been  applied  to  purposes  strictly  charitable. 


1617. 


James 

Allen. 


But  the  question  is^  whatautliority  would  this  Court 
have  to  say  that  the  property  must  not  be  applied  to 
parposes  however  so  benevolent,  unless  they  also  come 
within  the  technical  denomination  of  charitable  pur- 
poses? If  it  might,  consistently  with  the  will,  be  ap- 
plied to  other  than  strictly  charitable  purposes,  the 
trust  is  too  indefinite  for  the  Court  to  execute.  I  see 
BO  substantial  difference  between  this  case  and  the 
former,  and  therefore  consider  the  point  as  already  de- 
cided ;  though,  if  it  were  still  open,  I  should  not  enter- 
tain any  doubt  on  the  question. 


(a)  Sut.  43  Eliz. 

(6)  4  Vie.  485.  2Eq.  Ab.  194.  7  Ves.  58.  note. 

C2 
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June. 


THURGAR,  -  -  -    Plaintiff; 

AGAINST 

MORLEY,  and  Others,  (Part  Owners  of  the  Ship 
MORLEY,)  and  against  the  Commissioners  of  the 
Transport  Board,        ...    Defendants. 


Charter- 
party  of 
affreightmeat 
between  the 
owners  of  the 


fVS  the  S8th  of  April  1813,  a  charter-party  of 
^^  affreightment  was  entered  into  between  the  de- 
fendant Morleyy  on  behalf  of  the  owners  of  the  ship 
Morley^  and  the  Commissioners  of  the  Transport  Board, 
to  the  effect  following : —  ^^  It  is  covenanted,  concluded, 
ship  M.  and  the  and  agreed,  by  and  between  Mr.  John  Morley  on  be- 
Commission-  half  of,  &c*  of  the  one  part,  and  the  Commissioners  for 
ers  of  Trans-  conducting  His  Majesty's  Transport  service,  for  and  on 
ports  "  for  and   y^^^^f  ^f  jjjg  Majegty,  of  the  other  part,  in  the  manner 

TT  M  '    t   "    following ;    that  is  to  say.  The  said  John  Marky,  for 

During  hi  con-  ^"^  «»  ^^""^^  ^^  •^^"^^f  *"d  *"  and  every  the  part- 
tinuance  in  the  owners  of  the  said  ship  or  vessel,  hath  granted  and  to 
Transport  ser-    hire  and  freight  letten,  and  by  these  presents  doth  grant 

and  to  hire  and  freight  let,  the  said  ship  or  vessel 
to  the  said  Commissioners,  to  receive  on  board,  at 
such  port  or  ports  as  shall  be  directed,  all  such  sol- 
diers, &c.  or  whatever  else  shall  be  ordered  to  be 
put  on  board  her,  and  proceed  therewith  to  such 
Treasury  two-  P^^*^  ^^  ports  as  shall  be  required,  and  after  having 
thirds  of  a  moi-  landed  the  said  soldiers,  &c.,  to  receive  on   board 

ety  of  the  pro-    such  others  as  shall  be  put  on  board  her^  and  proceed 
ceeds  arising 

from  the  capture  ordered  by  warrant  from  the  Crown  to  be  paid  to  the 
owners.  These  proceeds  are  entirely  in  the  discretion  of  the  Crown ; 
and,  upon  motion  for  payment  into  Court  of  a  sum  admitted  by  the  Com- 
missioners of  Transports  to  be  due  for  freight  under  the  charter-party, 
which  motion  was  resisted,  on  the  ground  that  the  Commissioners  wei^ 
entitled  to  set  off  the  amount  of  the  prooeeds  received  by  the  owners 
under  the  warrant;  payment  was  ordered  accordingly,  without  prejudice 
to  the  question  of  ownership.  * 

therewith 


vice  the  ship 
makes  a  cap- 
ture, which  is 
condemned  ; 
and,  upon  pe- 
tition to  the 
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therewith  as  shall  be  directed.  The  ship  to  continue 
in  pay  for  six  months  certain,  and  after  that,  for  so  long 
time  as  the  said  commissioners  shall  require,  and  until 
they,  or  agents  authorized  by  them,  shall  give  notice  of 
dischai^ ;  such  notice  of  discharge  to  be  given  at  DepU 
fardot  PorUmouih^VLB  may  be  most  convenient  for  His 
Majesty's  service,  and  after  the  ship*s  arrival  at  one  of 
those  places.  And  the  said  commissioners  for  and  on 
behalf  of  his  Majesty,  have  hired  or  retained  the  said 
ship  or  vessel  for  the  said  time  andservice  accordingly/' 
There  followed  a  oovenant,  on  the  partof  Jlfor/i^,  that 
the  ship  should  be  strong,  staunch,  and  substantial, 
both  above  wateraod  beneath ;  that  she  should  be  fitted 
and  equipped  with  masts,  &c.,  and  wiUi  a  coinpleraenf 
of  meli ;  and  4hai  the  master  should  obey  the  orders  to 
he  finban  time  to  time  received  for  transporting  soldiers. 
Id  conaideratioii  wfaereof  the  commissioners  agreed,  on 
behalfof  His  Majesty,  Ihal  ilforiit^shoiad  be  paid  for 
the  fidgbt  mad  hiite  of  the  ship  wk  the  rate  therein  men- 
tioned. 


J817- 


Thurgar 

MOBLST. 


Markyj  on  enteringthe  Transport  Service, 
ordered  to  the  Easi  Indies;  and  in  February  ^S13 
she  captured  an  American  ship  called  the  Rambler ^  whidi 
die  carried  into  the  Cape  ofGoodHope^  where  the  ship 
and  cargo  weree6ndemned  as  lawful  prize  to  the  crown, 
in  contequenee  of  the  ship  MorUy  having  no  letter  of 
marqUe  on  board  at  the  time  of  the  ^capture. 


An  application  was,aflerwards  made  to  the  crow^  by 
the  owners  of  the  MvHeyj  for  a  certain  proportion  0{ 
the  proceeds  of  the  prizes  to  be  paidio  them  as  captors, 
whereupon  a  warrant  waiB  is^ed  from  the  Treasurf  to 
pay  (among  other  things)  two  thirds  of  a  moiety  of  those 
proceeds  to  the  owners. 


Under 
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Under  this  warrant,  the  agents  for  the  owners  re- 
ceived the  sum  of  4738/.,  which  was  shortly  afterwards 
claimed  by  the  commissioners  of  the  Transport  Board, 
who  sent,  by  their  secretary,  to  Morhyj  on  behalf  of  the 
owners,  a  notice  that  the  whole  amount  of  their  share 
was  charged  against  the  ship  as  the  property  of  that  de- 
partment, in  whose  service  the  ship  was  employed  at  the 
time  the  capture  was  made. 


A  suit  having  been  instituted  by  some  of  the  part 
owners  against  the  others,  on  a  question  with  respect  to 
their  shares,  to  which  the  commissioners  of  the  Trans- 
port Board  were  made  parties,  to  account  for  the  freight 
during  the  time  that  the  ship  remained  in  their  service, 
a  motion  was  now  made  in  that  cause,  on  behalf  of  all 
the  part-owners,  that  the  defendants,  the  commissioners, 
might  be  ordered  within  a  fortnight  to  pay  into  court 
the  sum  of  6000/.,  admitted  by  their  answer  to  be  due 
from  the  Transport  Board  for  freight  as  aforesaid  • 


This  application  was  resisted  by  the  commissioners, 
OB. the  ground  that  they  had  a  right  to  set  off  against  the 
freight  due  the  suin  received  by  the  owners  on  account 
of  the  capture. 

Agar  Biid  Merivalej  in  support  of  the  motion,  alleging 
that  no  action  at  law  could  be  maintained  against  the 
commissioners,  they  having  expressly  contracted  on  be- 
half of  His  Majesty  (a),  insisted  that  the  owners  of  the 
ship,  and  not  the  Transport  Board,  were  clearly  entitled 
to  the  proportion  of  the  proceeds  of  the  capture  granted 
by  the  king's  warrant ;  which,  if  not  to  be  claimed  as 
matter  of  right,  was  entirely  in  the  discretion  of  the 
crown,  and  had  been  granted  by  the  crown  expressly 


(a)  Unwin  ▼.  WoUeleyj  L  T.  R.  674. 
1 


to 
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to  the  owners ;  and  they  cited  Fletcher  v.  Braddick,  (a) 
to  shew  that  the  commissioners  had  not  the  absolute, 
bat  only  a  particular  and  limited  interest,  in  the  ship, 
during  the  continuance  of  the  charter-party,  and  that 
the  owners,  as  they  would  be  liable  to  losses,  even 
while  a  king^s  pilot  was  on  board,  so  they  ought  to.be 
held  entitled  to  any  incidental  advantages^ 


1817. 


Thuroar 

V. 
M0RX.£T. 


Sir  S.  Xomilfyy  contrd,  contended  that  the  property 
oT  the  commissioners,  during  the  continuance  of  the 
charter-party,  was  absolute  and  unlimited,  amounting 
to  the  temporary  ownership;  and  cited  The  Trmiiy 
H9U9€  V.  Oarkj  (b)  in  opposition  to  Fletcher  v.  JBrod- 
ikk  /  insisting  that  that  case  proceeded  entirely  on  the 
principle  that,  on  a  contract  with  the  crown,  so  long 
as  the  charter-party  is  in  force,  the  crown  is  to  all  in« 
tents  and  purposes  the  sole  and  exclusive  owner. 

The  Lord  Chancellor,  without  hearing  the  re- 
ply, said  that  the  question  of  ownership  was  foreign 
to  the  object  of  the  present  motion;  for  that,  wherever 
the  ownership  lay,  the  proceeds  of  the  capture  were 
the  undoubted  property  of  the  crown,  and,  as  such, 
disposable  by  the  crown  entirely  at  its  own  discretion ; 
and  therefore  ordered  the  6000/.  to  be  paid  into  Court, 
without  prejudice  to  any  question  as  to  the  rights  of 
the  parties. 


(a)  2  New  Rep.  182. 


(6)  4  Maale  and  S.  388. 
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Rorxs,        ANN    FREEMANj    CAROLINE    JEFCOCK, 
July  7.  WILLIAM  TRANTER,BUR6ES  TRANTER, 

alrrd  JOSEPH  BUTT,  -        Plaintiffs; 

AND 

WILLIAM  FAIRLIE  -         Defendant. 

Executor  in      -TTTANNAH  HAIGH,  by  her  will  dated  the  ISthof 
India,  h«Tlng  a  Xl,  October,  1789, afterdirectingherdebtstohe  paid, 

loflTAcv  lOi*  his 

^  . -:  detned  and  bequeathed  all  her  real  and  personal  pro- 
entitled' to  com-  P^^^^^'ch  8he  might  die  po^seseed  of  or  entitled  to  as 
mission  on  re-  ^^  Widow  and  administratrix  of  her  Tormer  husband 
ceipts  and  paj-  Samuel  Ofdham,  or  by  Virtue  of  the  settlement  made 
ments,or  either,  on  her  marriage  with  her  then  husband  Richlard  Haigk, 
as  execator  ;^  Iq  all -such  children  as  she  might  happen  to  have,  his, 
nor  a  ow    ,  m  j^^^^  ^^ ^  ^j^^.^  heirs,  executors,  &c.  in  equal  propor- 

c  t^fte  a  'fi^n^^*^^  *"  <5aR^^f  ^I^^r  d6a(h  ^thdut  issue  before 
series  of  years  tl^ty-one,  then  she  gave,  devis^,  and  bequeathed  all 
to  renounce  his  "tef  ^dtates  to  the  four  first  named  plaintifiii  in  equal 
legacy,  and  shares  and  proportiokis,  subject  to  the  payment  of  a 
charge  com-  Jegacy  of  10,000  sicca  rupees  to  her  safid  husband,  ano- 
missioD  on  such  ther  legacy  of  100/.  sterling  to  the  plaintiff  Joseph  Butt, 
Itltl^ **-°         and  a-  l^acy  of  201.  a-piece  to  each  of  her  executors 

fh^reih  named.  By  a  codicil  to  her-  will  she  named 
the  defendant  Fairlie  an  executor  jointly  with  others 
named  in  the  will,  and  desired  that  each  of  her  exe- 
cutors  would  accept  500  sicca  rupees  in  Ijeu  of  the  20/. 
given  them  respectively  by  the  will  *^  as  an  acknow- 
ledgement for  the  trouble  they  would  have  in  the  execu- 
tion of  the  trusts  of  the  will,"  desiring  that  her  execu- 
tors would  lose  no  time  in  realizing  her  property  in 
such  manner  as  they  might  think  best  for  her  estate, 
and  in  other  respects  confirmed  her  will. 

The 


payments. 
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The  te9tatriz*8  husband  died  in  lier  lifetime,  whereby 
the  leii^acy  to  him  of  10,000  sicca  rupees  became  lapsed. 
The  testatrix  herself  died  in  1791,  and  the  defe^ant 
alone  proved  the  will  at  Cakutla.  The  bill  was  filed 
on  the  90th  of  Jane  1812  for  an  acconnt  of  personal 
estate,  for  payment  of  his  legacy  of  100/.  to  Joseph 
BuUj  and  for  distribution  of  the  residue  among  the 
other  plaintifis,  who  were  also  next  of  kin  of  the  testa- 
trix, and  who  were  entitled  under  the  will,  the  testatrix 
having  never  had  any  children. 


1817- 


Freeman 
Fairlie. 


The  defendant  put  in  his  answer  on  the  SIst  oT  Oc" 
tober  1812  ;  and,  on  the  admissions  in  that  answer,  the 

_  *  •  * 

pbuntifFj  moved  immediately  afterwards  for  payment  of 
a  sum  of  money  into  court,  which  was  on  the  I5th  of 
Notemher  1812  ordered  by  the  Lord  Chancellor  ac« 
cordingly,  confining  the  sum  to  the  amount  of  what  had 
been  so  admitted.  TThe  circumstances  upon  which 
fliis  order  was  made,  formed  the  ground  of  a  very 
elaborate  judgment  pronounced  by  his  Lordship,  a  note 
of  which  has  been  communicated  to  the  reporter^  and  is 
subjoined  to  this  statement.] 

By  the  decree  made  on  the  hearing  of  the  cause, 
dated  the  17th  of  March  1813,  it  was  referred' to  the 
master  to  take  the  usual  accounts,  and  to  enquire  what 
interest  or  profit  had  been  made  by  tiie  defbndant  of  . 
the  personal  estate  of  the  testatrix,  aiid  what  bafancea 
he  had  from  time  to  time  had  in  his  bands  belonging 
thereto.  The  master  made  his  report  on  the  Sd  of 
Ftbruarif\%  1 6,  wherebyhe  certified(among  other  things) 
that  all  debts  and  legacies  were  paid,  except  the  legacy 
of  500  sicca  rupees  given  to  the  defendant  by  the 
codicil,  which  the  defendant  had  declined  accepting^ 
claiming  in  his  accounts  a  commission  of  5/.  per  cent, 
as  being  the  usual  rate  of  allowance  to  executors  in 

India 
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V. 
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India  on-  tbeir  receipts  and  payments  in  respect  of  the 
personal  estate  of  tbeir  testators  received  and  paid  by 
tbem.  And,  with  respect  to  the  inquiry  which  was  di- 
rected as*  to  the  profit  made  bj  the  defendant  out  of  the 
said  personal  estate,  the  master  found  various  fiicts  upon 
which  be  made  the  allowances  which  formed  the  ground 
of  the  second  exception. 


To  this  report  exceptions  were  taken  on  the  ground 
of  the  allowances  made  to  the  defendant  by  the  master 
in  the  accounts  subjoined  to  it  by  way  of  schedule. 
The  exceptions  were  these : 

^^  Firsty  For  that  the  said  master  hath  in  and  by  his 
^'  said  Greneral   Report,  and  the  second  schedule  to 
^*  which  it  refers,  allowed  to  the  said  defendant  by  way 
^^  of  discharge  various  sums  of  money  amounting  to« 
^^  gether  to  1835  sicca  rupees  or  thereabouts,  being 
^^  equal  to  the  sum  of  229/.  sterling,  or  thereabouts, 
'^  by  way  of  commission  at  the  rate  of  5/.  per  cent,  on 
^^  principal  and  interest  monies  received  by  the  said 
^^  defendant  on  account  of  the  personal  estate  of  his 
^^  testatrix  in    the    pleadings    named.    Whereas  the 
<^  plaintiffs  submit  the  said  sums  of  money  by  way  of 
<<  commission,  or  any  of  them,  aught  not  to  have  been 
^^  allowed  to  the  said  defendant,  in  respect  of  such  his 
'^  receipts,  he  the  said  defendant  being  an  executor, 
^'  and  his  testatrix  having  by  a  codicil  to  her  will  de- 
'^  sired  her  executors  would  each  accept  500  sicca  rupees 
^'  as  some  small  acknowledgment  for  the  trouble  they 
*^  would  necessarily  have  in  the  execution  of  the  trusts 
<<  reposed  in  them." 

<^  Secondj  For  that  the  said  master  hath  in  and  by 
^  his  said  General  Report,  and  the  second  schedule  to 
^'  which  it  refers,  allowed  to  the  said  defendant  by  waj  of 

**  discharge, 
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<^  discharge,  varioos  other  sums  of  money  amounting  to- 
^  gether  to  S768  sicca  rupees,  or  thereabouts,  being  equal 
*^  to  346/.  sterling,  or  thereabouts,  by  way  of  commis- 
^^  sion,  at  the  rate  of  5  per  cetU.  on  sums  annually  cre- 
^  dited  by  the  said  defendant,  in  his  account  as  executor 
^  for  interest  from  time  to  time  in  his  hands,  and  with 
^  which  interest  he  is  charged  in  the  first  schedule  to 
^^  the  said  report.    Whereas  the  plaintiffs  submit,  the 
^<  said  defendant  is  not  entitled  to,  and  ought  not  to 
^*  haye  been  allowed,  such  last  mentioned  commission, 
^<  for  the  following  (among  other)  reasons :  first,  because 
^^  the  sums  credited  for  interest  were  not  in  fact  received 
^^  by  the  defendant,  and  invested  as  part  of  the  personal 
'^  estate  of  the  testatrix,  but  were,  (as  appears  by  the 
^^  two  examinations  of  the  defendant,)  together  with 
^  the  aforesaid  principal  monies,  mixed  with  the  funds 
^^  of  the  different  mercantile  houses  in  which  the  said 
^  defendant  was  aqd  is  a  partner,  and  used  in  their  busi- 
^  ness  of  merchants ;  and,  secondly,  because  by  virtue 
^  of  die  said  decree  the  said  master  is  directed  to  in- 
^  quire  what  interest  or  profit  has  been  made  by  the 
^'  defendant  of  the  personal  estate  of  the  said  testatrix, 
^  and  what  balance  he  had  from  time  to  time  in  his 
^  bands  belonging  thereto,  and  that  therefore  the  plain- 
^  tiffs  are  advised,  the  said  Master  is  not  at  liberty  to 
^  make  to  the  defendant  any  allowance  or  abatement 
^^  from  the  interest  admitted  by  the  defendant  to  have 
^^  been  made  by  him^  or  with  which  he  has  submitted 
^  to  be  charged." 


1817. 


FllEEMAir 

V. 

Fairlib* 


The  case  ofChetkam  v.  LordAudley  (a)  was  cited,  in 
which  it  was  decided  that  an  executor  in  India  passing 

(a)  4  Ves.  72.    See  Ao-      trouble,tfjpeda%  where  there 


binson  ▼.  Pett,  3  P. Wms.  249. 
tliat  the  Court  never  allows 
an  ezecQtor    for   time   and 


is  an  express  legacy  for  care 
and  pains. 

his 
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bis  acccmnts  in  this  Court  is  entitled  to  commission  upon 
the  receipts  or  payments,  according  to  the  practice  in 
Indiaj  that  practice  being  represented  in  evidence  to  be 
that  it  was  usual  to  make  such  allowance  in  every  case 
in  which  the  executor  has  not  a  legacy.  And  on  the 
matter  ^f  the  second  exception  were  cited  Raphael  v. 
Boehm^  (a)  «nd  Bindan  %.  Burdon.  (b) 

Sir  Samuel  JRomilly  and  JDowdeswell^  in  support  of  the 
exceptions;  and  for  the  plaintifis  on  further  directions. 

Hart  and  Wakefield^  for  the  defendant. 

The  Master  of  the  Rolls  allowed  the  exceptions, 
holding  clearly  that  an  executor,  having  such  legacy 
for  care  and  trouble,  is  not  entitled  to  commission,  and 
that  he  could  not,  at  that  distance  of  time,  be  admitted 
to  renounce  the  one  in  order  to  be  enabled  to  charge 
the  other. 

'^  Order,  that  it  be  referred  back  to  the  Master  to  re- 
view  his  report,  and  certify  what  (upon  allowance  of  the 
exceptions)  would  remain  due  from  the  defendant  on 
account  of  the  personal  estate  of  the  testatrix. 

^  Dlfdare,  that  the  defendant  was  entitled  to  hove 
'^retained  and  charged  in  bis  accoants  the  legacy  of  500 

Sicfba  Vapees,  and  referred  it  to  the  Master  accordingly 
'  to  take  an  account  of  what  was  due  to  the  defendant  for 

principal  and  interest  on  the  said  legacy. 

"  The  Master  to  carry  on  the  account  from  the  foot 
of  his  former  report,  and  to  tax  the  defendant  his  costs 
a^  between  solicitor  and  client;  the  defendant  to  be  at 
liberty  to  retain  the  same  out  of  money  reported  to  be 
due  from  him."  (c) 


(a)  1 1  Ves.  79. 
(6)  1  Ves.  &  B.  170. 


(c)  Reg.   Lib.   A.    1816. 
fo.  1309. 

FREEMAN 
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FREEMAN  and  Others  v.  FAIRLIE.  ^"-^^^^ 

[Having  been  fiivoared  with  the  short-hand  writer^s  Nov.  1 5,  1812. 
notes  of  the  judgment  pronounced  by  the  Lord 
Chancellor  upon  the  motion  -made  in  this  Cause 
for  payment  by  the  defendant  into  Court  of  the 
money  appearing  from  his  answer  to  be  in  his 
hands  as  executor,  in  which  are  many  important 
obeervations  relative  to  the  conduct  of  execu- 
tors, it  has  been  thought  expedient  to  insert  it 
in  this  place.] 

ne  Lord  Chancellob. 

THE  notice  of  motion  in  this  case  was,  that  the  de- 
fendant be  ordered  within  a  month  to  pay  into  the  Bank, 
in  the  name  of  the  Accountant-General,  to  the  credit  of 
this  cause,  the  sum  of  90,000/.,  in  his  possession  as 
executor  of  Hannah  Haigh^  widow,  deceased,  the  tes- 
tatrix in  the  pleadings  named ;  and  also  that  he  may 
in  six  months  so  lodge  in  the  hands  of  his  clerk  in 
court,  upon  oath,  all  books,  papers,  and  writings  touch- 
ing or  relating  to  the  mattersJn  question  in  this  cause 
in  the  custody  or  power  of  the  said  defendant,  or  bis 
agents.     The  motion  therefore  had  two  objects;  the      General  nde 
one  to  bring  in  the  SOjOOOL  alleged  to  be  in  his  hands  as  to  payment 
as  executor  of  Hannah  Haigh — ^the  other  that  he  might  of  money  into 
deposit  in  the  Master^s  oflSce  all  the  pfipers  and  writ-  Court,  is,  that 

iogs  relaUng  to  the  pei^sonal  estate.  **»®  pUintiflFs 

mast  be  solely 

Now,  the  general  rule,  as  to  bringing  money  into  ^^^^  an'intcrest 
Court,  may  be  stated  thus;  that  the  plaintiffs  are  solely  jointly  with 
entitled  to  the  fund,  or  have  acquired  in  the  whole  of  others  as  to  en- 
the  fond  such  an  interest  together  with  others,  as  en-  title  them,  on 
titles  them,  on  their  own  behalf,  and  the  behalf  of  those  behalf  of  them- 
otheiB,  to  have  the  fun^  secured  in  Court.    The  gene-  »*^^^  ""^  ""^ 

ral 
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1817.         ral  rule  as  to  papers,  and  writings  is,  that  an  executor 
^"^^^^       representing  an  estate  should  deposit  them,  for  the  be- 

nefit  of  those  interested,  in  the  office  of  the  Master,  un- 

Fairlie.       less  there  are  other  purposes  which  require  that  he 

those  others,      should  retain  them  in  his  own  hands.  The  present  case 

to  ha? e  the         arises  on  a  bill  and  answer  which  I  have  examined  with 

fand  secured,      great  care,  and  it  is  impossible  for  any  man  to  look  at 

Creneral  ruLt  ^^^  ^'^^  without  feeling  (at  the  same  time  that  he  is 

as  to  the  deposit  ^^^^  ^^  guard  against  the  effects  of  such  feeling)  an 

of  papers  and     inclination  to  say  that  this  fund  ought  to  be  necessarily 

writiDgs,is,that  forthcoming  for  the  benefit  of  those  ultimately  entitled 

an  executor        to  it,  whoever  they  may  be.    On  the  other  hand,  if  the 

roust  deposit       rules  of  practice  will  not  authorize  the  Court  to  make 

em  or  the       ^^  order  which  is  prayed  for,  the  Court  must  not  in- 

Dart"    I  t      t    ^^^8^  '^^  feelings  at  the  expence  of  those  rules,  which 

ed  unless  there  ^^^J^  ^^  ^^  ^hvX  is  for  the  benefit  of  the  suitors. 

are  purposes 

which  require  The  bill  states  that,  in  October  1789,  (now  about  23 
that  he  should  years  ago,)  the  testatrix  Hannah  Haigh  made  her  will, 
retain  them.  ^j^^  directed  that  her  just  debts  and  funeral  expences 
The  question  should  be  paid  and  satisfied.  Tou  will  perceive  in  the  an- 
whether  all  the  swer  of  the  defendant  that  a  dispute  Js  introduced,  whe- 
debts  have  been  ther  to  this  day  her  debts  are  paid  or  not :  a  dispute,  with 
paid,  not  to  be  reference  to  which  the  Court  would  not  be  called  upon 
^  ^ ^'  to  give  much  attention,  if  it  should  happen  to  find  that 
]       . '   .  those  who  set  up  that  circumstance  as  in  the  way  of  the 

been  satisfied  persons  entitled  to  this  estate,  have  nevertheless  been 
so  as  to  impede  paid  their  legacies.  [His  Lordship  then  went  on  to 
the  parties  en-  state  the  rest  of  the  will  and  the  codicil,  as  already 
titled  to  the  stated.  See  before,  p.  26.]  Then  follows  this  clause,— 
residue  of  the  ^  clause  which  is  more  immediately  addressed  to  the  at- 
estate.  tention  of  her  executors. — She  desires  "  that  her  exe- 

^^  cutors  will  lose  no  time  in  realizing  her  property  in 
^<  such  manner  as  they  might  think  best  for  her  estate, 
<<  either  by  public  auction  or  private  sale.*'  After  the 
death  of  the  testatrix,  the  defendant,  who  carried  on 
the  business  of  a  merchant  in  CalcuUa^  alone  proved  the 

will 
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w91,  tbe  other  executors  having  refused  to  interfere,  al«  1817. 

though  each  to<^  their  legacies.    The  legacies  to  the       ^*^^v^^ 
ezecotors  so  refusing  are  payments  which  cannot  be  al-       'keeman 
lowed.    The  bill  then  alleges  that  the  defendant,  im«        Fairlib. 
mediately  after  the  death  of  the  testatrix,  possessed      i^esacies  to 
Umself  of  the  whole  of  her  personal  estate  to  a  yery  con-  execotors  <<  for 
aiderable  amount  in  value;  and,  recollecting  that  the  care  and  trouble 
will  had  chaiged  him  with  the  duty  of  realizing  the  pro-  io  the  execution 
perty  by  an  immediate  sale,  it  goes  on  to  state  that  he  ®^  ^^^  ^j^^"  ^^^ 

caused  such  parts  of  the  estate  as  did  not  consist  of  ^  ^^  ^^  ^^ 

.,.     -  ^    .        1,       J  ^1    X  ■_  executors  re- 

moiiey  or  securities  for  money  to  be  sold,  and  that  he  re-  .   . 

ceiTed  tbe  money  arising  from  the  sale  thereof,  and  in-  ^^^  payment'of 

▼esled  the  same  in  government  and  other  securities  in  those  l^acies 

his  own  name,  and  from  time  to  time  received  the  divi-  not  to  be  ailow- 

dends  and  interest  of  such  securities,  as  well  as  of  all  ed  to  the  act- 

•ecuritiee  belonging  to  the  testatrix  at  the  time  of  her  ^°S  executor, 

decease,  and  that  he  has  long  since  paid  the  funeral  and  |°^^S"  charged 

»  m  •        Alio  his  accounts* 

teatamentary  expences  and  debts  of  the  testatrix.    And 

it  charges  that  there  remained  in  his  hands  a  balance  of 
40,000/.  The  bill  then  proceeds  to  state  that  applica- 
tions were  made  by  Mr.  Atkinson  to  tbe  defendant  to 
renit  the  produce  of  the  testatrix's  estate  to  this  coun- 
try to  be  divided  among  tbe  persons  entitled  thereto. 
Then  (without  going  through  the  details)  the  biU 
charges  the  defendant  much  in  the  same  terms  as  is 
nsnal  in  bills  of  this  kind  against  executors.  It  inter- 
rogates him  as  to  whether  tbe  testatrix's  personal  estate 
did  not  consist  of  such  particulars  as  are  therein  men- 
tioned, or  of  some  and  what  other  particulars.  It  pro- 
ceeds to  ask  him  more  especially  whether  he  did  not 
poesess  himself  of  the  whole,  or  what  part  of  the  testa- 
trix's personal  estate ;  whether  the  personal  estate  did 
not  amount  to  a  considerable  sum,  and  what  is  become 
thefeof.  And,  it  is  to  be  observed,  that  these  questions 
are  addressed  to  him  at  the  end  of  twenty-one  years. 
Whether  he  did  not  possess  himself  of  the  personal 

estate 
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estate  of  the  testatrix  to  some,  and  what  amount  and 
value  ?  Whether  he  did  not  cause  the  same  to  be  sold, 
and  the  produce  to  be  invested  in  government|  or  irhat 
other  securities^  in  his  own  name,  or  in  whose  name  the 
same  were  invested  ?  Whether  he  did  not,  and  when 
in  particular,  receive  some,  and  what  dividends  and  in- 
terest ?  Whether  there  did  not  remain  in  his  bands  a 
considerable,  and  what  balance  ?  Whether  such  balance 
did  not  amount  to  40,000/.,  or  what  sum  in  particular  ? 
Whether  Mr.  Atkinson  did  not  frequently  apply  to  him 
for  some,  and  what  account  ?  Whether  he  did  not  re- 
quire him  to  remit  the  testatrix's  estate  to  this  country 
for  the  purpose  before  mentioned  ?  Whether  he  has 
not  paid  the  several  legacies  to  the  executors,  and  why 
and  for  what  reason  he  paid'  their  legacies  and  not  the 
legacies  to  the  plaintiffs  ?  and  whether  the  whole,  or 
some,  and  what  part  of  the  testatrix's  personal  estate  is 
not  vested  in  securities  in  his  name  and  subject  to  his 
disposal  ?  Then  it  requires  him  to  set  forth  whether  he 
has  not  from  time  to  time,  or  at  some  and  what  time, 
lent  different  sums  of  money,  part  of  the  personal  estate 
of  the  testatrix,  upon  some  and  what  government  secu- 
rities, or  other  securities,  in  the  East  InHes^  and  in 
whose  name  or  names,  and  at  what  rate  of  interest,  and 
the  dates,  parties'  names,  and  other  material  contents  of 
such  securities, — and  whether  he  has  not  kept  some 
money  unemployed  ?  There  are  several  others  of  these 
interrogatories  which  are  founded  on  general  allegations 
in  the  charges.  These  are  interrogatories  which  ought 
to  have  been  answered,  and  it  ia  therefore^  utterly  im- 
possible to  represent  this  as  a  case*  that  did  not  call  upon 
an  executor  for  such  a  particular  account  as  at  the  end 
of  twelve  months  he  would  have  been  bound  to  give,  and 
at  the  end  of  twenty-one  years  he  ought  to  be  able  to 
say  something  abotit.  To  this  bill,  thus  ample  and 
sufficient  in  its  charges,  an  answer  is > put  in;  which 

3  answer 
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oiswer  does  not  supply  roe  with  the  knowledge  of  the 
€iict,  at  what  time  this  gentleman,  (who  was  an  executor 
in  India  proving  the  will  of  this  testatrix,  and  who  in 
that  character  and  no  other  could  take  into  his  hands  the 
property,  whether  personal  or  real,  but  who  could  take 
into  his  hands  nothing  belonging  to  the  real  estate,  un- 
less he  took  it  as  an  executor  to  this  lady,  and  who 
raost  therefore  admit  himself  to  have  received  all  that 
part  of  the  property  in  his  own  wrong)  —  I  say,  that  I 
cannot  collect  from  this  answer  at  what  time  he  came 
over  to  this  country.     But  this  is  an  observation  which 
it  16  impossible  to  say  is  a  harsh  one  —  that  if  a  testatrix 
Momke  a  will  in  1789,  dying  in  1791,  describing  in  that 
will,  by  name,  all  her  residuary  legatees,  as  living  in 
Englandy  one  would  think  it  might  have  occurred  to  a 
man  who  had  stood  in  the  character  of  personal  repre- 
sentative to  such  testatrix  for  twenty-one  years,  that 
when  he  was  coming  over  to  England^  it  would  be  ne- 
cessary for  him  to  bring  some  memoranda  to  enable  him 
lo  say,  ^  I  do  not  know  whether  these  houses  belong  to 
'^  the  heir  at  law,  or  are  personal  estate ;  but,  being 
^*  abroad,  and  having  difficulties  in  remitting  money  to 
^  Engkmdy  I  have  laid  out  the  money  in  such  and  such 
^securities  ear-marked — there  is  the  property,  and 
^  here  are  the  particulars  of  that  property,  to  which  you 
^^  (some  of  you  the  heirs  at  law,  and  some  the  next  of 
^  kin,)  are  entitled."  But,  instead  of  that,  he,  this  exe- 
cator,  who  is  charged  by-  the  will  with  the  express 
daty,  either  by  private  or  public  sale,  of  converting  the 
estate  into  money,  comes  over  from  Indioy  and  says, 
^  Trne  it  is,  I  did,  twenty-one  years  ago,  take  upon 
^me  the  character  .  of  executor — true  it  is,   I  did 
^  deal  with  this  estate,  the  particulars  of  which,  real 
^  and  personal,  I  admit  by  accumulation  to.amount  to 
^  90,000/.. sterling,  nay,  MUfiOOl. ;  but,  having  left  my 
^'  papers  in  ifld&i,  I  cannot  tell  you  any  one  item, 


181T. 


Faeeman 
Faiblie. 


Vol.  III. 


D 


C€ 


or 


St 


CASES  IN  CHANCERY. 


1817. 


FREncijr 

V. 

Fairlie. 


^^  or  any  thing  relating  to  the  gecorities,  except  what  k 
^  stated  in  this  ray  answer."  — ^The  answer  states,  ^^  that 
'^  he  believes  the  two  housesin  CtileuHa  are  of  a  freehold 
^  tenure,— that  Samuel  Oldham  (the  testatrix's  hos- 
^  band)  died  intestate  and  without  issue,—- that  the 
^<  testatrix  possessed  and  received  the  profits  of  the 
^  hoQses  during  her  life, — that  he  has  heard  aiid  believes 
^^  she  intermarried  withSomire/  iGMg*A,  having  first  had 
^  some  settlement  made  upon  her,  whereby  she  reserved 
^  to  herself  the  power  and  disposition  of  her  estates 
^^  free  from  flie  controul  of  her  husband,  and  also  power 
^'  to  dispose  of  the  same  by  will, — that  he  knows  of  no 
^^  settlement,  but  refers  to  it  when  produced,  and  leaves 
^  the  plaintifls  to  make  such  proof  thereof  as  they  are 
^<  able-^but  whether  the  testatrix  had  any  other  au- 
^  thority  than  as  before  mentioned  to  dispose  of  the 
^^  estate  he  does  not  know,  and  is  not  able  to  set  forth 
^  as  tohis  belief  or  otherwise."  Now  this  is  the  answer 
of  an  executor,  who,  twenty-one  years  ago,  proved  the 
will,  and  who  is  a  trustee  for  the  persons  named  ih 
it.  He  thinks  proper  to  put  these  persons,  for  whom 
he  is  trustee,  to  prove  the  title  of  the  testatrix  to 
make  such  wiH,  of  which  be  has  been  executor  twenty- 
one  years.  Then  he  says,  ^  he  has  heard  and  believes 
^<  that  the  testatrix,  during  her  coverture  with  Richard 
^^  JSaighy  being  of  sound  and  disposing  mind,  memory, 
^aod  understanding,  duly  made  and  published  her 
^  will  and  codicil;  but  he  knows  not  of  the  execu- 
^  tioD  or  attestation  of  the  said  will  and  codicil  of 
^^  his  own  kaowledge,  and  leaves  the  plaintifis  to  make 
^  such  proof  as  they  may  be  able."  That  is  to  say, 
ke  takes  out  probate  of  the  will  twenty-one  years 
ago,  sinee  whidi  lie  has  bad  the  management  of  all  the 
f  poperty;  aad  now,  at  the  end  of  twenty-one  years, 
thongh  his  possession  must  necessarily  be  in  trust,  the 
titb  of  the  plamtiflb  is  disputed  by  him  on  the  ground 
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whetlier  the  will,  wbich  be  hiniBelf  has  proved,  is  duly 
eaceeuted.  He  says,  ^  that  he  alone  proved  the  will, 
M  and  that  his  hoase  of  business  of  Fairlie,  Reidy  and 
^  Co.  on  his  accoant  possessed  themselves  of  the  testa* 
^  trix's  personal  estate,  consisting  of  the  before*men- 
^  tioBed  hoosehidd  fiirnitnre  and  debts,  or  the  produce 
^  thereof  and  of  the  accumiilation  of  the  rents  and  pro- 
^  fits  of  the  said  two  houses;  but  what  was  the  amount 
^  of  the  personal  estate  of  which  the  testatrix  was  pos- 
^  scsscd  in  her  lifetime,  or  at  the  time  of  her  death,  or 
^  wbeMier  the  same  were  considerable,  or  consisted  of 
^  the  partiealars  in  the  bill  mentioned,  or  of  what  other 
^  fBtticuhLfBy  or  what  was  the  amount  or  particulars  of 
^  inch  estate  and  effects  of  which  his  house  possessed 
^  Ihtmnrives  on  behalf  of  the  defiendant  as  her  execu- 
*^  tor,  be  does  not  know,  and  is  unable  to  set  fiarth  as  to 
^  hiakelief  cr  etiierwise,  the  bodra  and  accounts  relating 
^  thereto,  and  which  contain  the  account  and  particu- 
^  lars  of  the  same,  having  been  left  by  him  in  India 
^  when,  in  1809,  he  came  over  to  this  country,  where 
^  tbey  etiU  remain/'-— So  that  this  is  an  answer,  (and  I 
aas  bowMl  to  believe  it,)  which  states  this  most  monstrous 
pffoposition^f— that  an  executor,  who  has  been  dealing 
with  an  estate  amountiiig  by  accumulation  to  40,000/. 
at  die  end  of  twenty«one  years,  cannot  set  forth  a  single 
paiticakr  further  than  is  here  mentioned.  Then  he 
pioeeeds  to  state,  '^  that  he  does  not  recollect  that  the 
^  teatatmi  was  possessed  of  any  leasehold  estates" — 
fffshahly  they  are  freehold  estates— <<  and,  if  he  has 
^  recmved  the  rents  and  profits  of  these  houses,  he  has 
^  received  them  in  no  right  but  as  executor :"  and 
tiMwfiire,  if  a  question  should  arise  between  the  heir  at 
hm  and' thoae  who  are  entitled  to  the  personal  estate, 
thai ieaqaestioii  which  would  remain  to  be  settled.  But 
the  Ceart  will  not  permit  the  executor  to  set  up  the 
Mo  of  the  heir  at  law  aa  between  him  and  the  personal 
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1817.         representatives.— *The  Court  would  have  g;reat  difficulty 

^"^^^^'^       in  saying  that  what  he  has  received  he  has  not  received 

Frekman       jjg  executor.    Then  he  says,  "  the  whole  of  the  per- 

Fairlie.       ^^  sonal  estate  and  effects  which  were  possessed  by  his 

lowed  to  set  up  ^'  bouse  of  business  on  his  behalf  as  executor  of  the 

the  title  of  the   /^  testatrix,  and  of  the  produce  thereof  after  payment 

hair  at  law  as     <<  of  her  funeral  and  testamentary  expenses,  did  not 

between  himself  «  amount  to  more  than  2000/.;  but,  for  the  reasons 

and  the  personal  «  aforesaid,  he  is  unable  to  set  forth  the  particulars." 

representatives,  jj^  denies,  "  that  the  balance  or  surplus  was  consider- 

'^  able,  or  amounted  to  40,000/."  He  says  ^  that, 
^^  since  the  death  of  the  testatrix,  his  house  of  business 
^^  at  Cakuita  has  received  the  rents  and  profits  of  the 
^  two  houses,  and  invested  the  produce  of  the  personal 
^^  estate  and  effects,  and  of  the  accumulations  thereof^ 
<<  from  time  to  time,  in  East  India  securities,  in  which 
^^  the  same  still  remain  invested,  except  only  that  he 
^'  has  caused  to  be  paid  out  of  the  said  personal  estate 
<^  the  funeral  and  testamentary  expenses,  and  the  lega- 
^^  cies  after  mentioned,  and  such  of  her  debts  as  have 
<<  come  to  his  knowledge,  but  to  what  amount,  or  whe- 
^^  ther  or  not  all  her  debts  due  at  her  decease  had  been 
<<  paid,  he  (for  the  reason  aforesaid)" — that  is,  that  his 
books  are  left  in  India — '^  is  unable  to  state,  as  to  his 
^  recollection  or  belief,  save  that  he  believes  all  her 
^  debts  have  been  paid ;  and  he  apprehends  and  be* 
^^  lieves  that  such  personal  estate,  rents  and  profits, 
^^  dividends  and  interest,  have  by  this  time  accumulat- 
^  ed,  under  the  management  of  the  defendant's  said 
<<  house,  to  about  90,000/." 

ISMit  the  exe-  Then  he  says,  <<  that,  during  his  residence  at  Calcutlay 
CBtor  is  ]uio8r«  a  applications  were  made  to  him,  as  executor  of  the 
tain  whether  cc  testatrix,  on  behalf  of  persons  of  the  name  of  Oldham^ 
pan  o^  e  pro-  ^^  ^^ ^  ^y^  ^^^  j^^  arrived  in  this  country,  he  has  been 
nerty  18  real  or  ^^        ,.,,*.«•       .^  .  i       j^ 

personal  and        appl»«d  *o  by  Mr.  Stephen  Moort^  who  produced  to 

'  **  him 
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*  him  a  pedigree,  representing  Elizabeth  the  wire  of         1817. 
^Joseph   TayloTy  heretofore  Elizabeth  Oldham^  and       ^^^V^^^ 
^  ChartoUe  Oldham,  as  the  two  grandchildren  of  TAo-       Freemaw 
*^  mas  Oldham,  the  eldest  uncle  of  Samuel  Oldham,       Fairlie, 
^  and  (as  such)  ^'  the  co-heiresses  at  law  of  Samuel  (if  real)  who 
^  Oldham;  but  whether  they  are  so  or  not  he  submits  are  the  persons 
^  to  the  Court."  entitled  to  it, 

does  not  afford 

These  are  matters  which  must  remain  to  be  dfecided :  J"'™  ^"7  «^^^«°^ 
bat  they  afford  no  ground  for  the  defendant's  not  saying    °[  •  ^,"*  ."* 
what  be  has  possessed,  and  what  he  has  paid,  of  this  pro-  answer  to  a  bill 
perty. — He  denies,  ^^  that  he,  or  his  house,  have,  at  any  by  the  personal 
'^  time  after  or  since  the  decease  of  the  testatrix,  possessed  represeo  tati?  es,. 
^'bimself  or  themselves  of  the  whole  or  any  part  of  her  what  he  has 
**  personal  estate,  except  as  before  mentioned." — Now  ^®"®  ^^^^  ***® 
what  does  that  mean,  "  except  as  before  mentioned  ?"  V^^^^^Y* 
The  former  part  of  the  answer  admits  that  be  had  re- 
ceived the  property,  but  could  give  no  account  of  it. — 
He  says,  '^  that,  at  this  distance  of  time,  and  for  the 
*^  reasons  aforesaid,  he  does  not  recollect,  and  cannot  in 
^  any  manner  set  forth,  whether  he  invested  any  of  the 
^  property  in  government  or  other  securities,  in  his  own 
^^  name,  or  in  the  names  of  any  other  persons,  further 
^  than  that  he  believes  such  parts  as  were  possessed  by 
^  his  bouse  of  business  at  CalciHta  on  his  behalf  were  in- 
^  vested  in  Indian  Government  securities,  either  in  the 
^  name  of  the  defendant,  or  of  his  said  house,  on  account 
^  of  the  testatrix's  estate;  but  which  in  particular  he 
*^  does  not  recollect,  and  cannot  set  forth." — Then  he 
admits,  '^  that  bis  house  of  business  has,  on  his  account, 
'^  received  the  dividends  and  interest  arising  from  all 
^  such  investments  and  securities,  and  also  the  dividends 
^'and  interest  from  the  securities  (if  any)  which  be- 
^  longed  to  the  testatrix  at  her  decease,  but  at  what 
^  time  or  times  they  so  received  the  same,  or  to  what 
^  amount,  or  from  or  upon  whatsecurities  or  investments 
^  in  particular,  or  from  whom  the  same  were  received, 

"he 
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*^  he,  for  reasons  aforesaid,  is  unable  to  set  forth  as 
^*  to  hb  recollection,  belief,  or  otherwise/' — Then  he 
states  the  circumstance  of  his  paying  500  sicca  rupees 
to  Mr.  Atkinson. — He  states  his  application  to  him  to 
transmit  the  property  to  this  country,  and  that,  if  he 
refused  to  comply,  it  was  in  consequence  of  adverse 
claims. — He  states  his  having  paid  all  the  legacies,  except 
the  legacy  to  Joseph  Butt;  (and  why  he  excepted  that, 
I  do  not  find  any  reason) — He  says  he  has  paid  nothing 
on  account  of  any  residue; — then  he  goes  on  to  state, 
'^  that,  without  reference  to  his  books  and  accounts,  he 
*^  is  unable  to  set  forth,  save  as  aforesaid,  what  was  the 
<(  value  of  the  testatrix's  personal  estate,  or  whether 
^^  the  same  was  or  not  more  than  sufficient  to  pay  all 
^^  her  testamentary  and  funeral  expenses,  or  whether,  on 
^'  investigation,  the  whole  or  the  greater  part  of  her 
«  personal  estate  ought  not  to  be  considered  as  the 
^^  personal  estate  of  Sasnuel  Oldham.^'* — Now,  if  it  is  to 
be  considered  as  part  of  the  personal  estate  of  Samuel 
Oldham^  it  will  be  a  debt  to  be  paid  in  the  course  of  ad- 
ministration ;  but,  if  he  had  stated  what  the  property 
consisted  o^  the  Court  would  have  had  no  difficulty  in 
taking  every  shilling  out  of  his  hands.  Since  he  has 
thought  proper  to  pay  legacies,  I  apprehend  that  he 
must  (at  least  for  the  security  of  the  fund)  stand  before 
the  Court  in  a  situation  in  which  the  Court  will  not 
hear  him  allege  that  debts  are  unpaid.  As  to  the  two 
houses,  that  is  a  property  which  must  be  administered. 
He  has  either  received  it  under  no  title  at  all,  or  under 
that  title  which  makes  him  a  trustee  for  the  persons  who 
have  a  right  to  claim  the  personal  estate.— Then  he  goes 
on  to  say,  ^^  that  he  has  heard  and  believes,  (although 
<<  he  does  not  know  the  same  of  his  own  knowledge,) 
^^  that  the  whole  of  such  personal  estate  as  the  testa- 
cy trix  was  possessed  of  or  entitled  unto  at  the  time  of 
((  her  marriage  was  settled  as  in  the  bill  mentioned/' 
If  so,  he  bad  no  right  to  touch  one  shilling  of  it.— Then 

be 
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he  8»y%  ^^  be  may  have  stated,  upon  the  applicalioDS        1817. 
^^  wbkh  have  been  made  to  him  en  behalf  of  the  plain-       ^<^V^ 
«  ti^  that  the  whole  amount  of  the  property  in  India,       F^^^bsmah 
^  including  the  value  of  the  tifo  houses,  by  this  time       Fairus. 
^  will  be  near  40,000/.,"—  an  aggregate  sum  of  40,000/. 
sterling,  the  particulars  of  which,  after  having  had  his 
observation  fixed  upon  them  for  twenty-one  years,  can- 
sot  be  set  forth  till  some  copies  or  originals  of  the  ao- 
oDuntsare  get  from  India.  —  He  admits  '^  that  he  has 
^  not  taken  measures  to  have  any  pattof  the  property 
^  remitted  tethis  country,  and  thatthis  is  in  consequence 
«  of  advetse daims."— He  says,  "the  whole  remains  ^*»'»»«*'y 
^^  vested  in  the  puUic  securities  in  India,  either  in  the  ^^^^  ^^     |^  .. 
"  Mmie  of  the  defendabt,  or  of  his  house  of  business,  amoant  of  the 
"  (which  in  particulilr  he  cannot  set  forth,)  but  sulgect  propsrty  is  tfetr 
"  to  his  disposal;  unless  some  part  of  the  produce  is  in  40,000/,  and 
"  the  hands  of  the  said  house  at  inter^dt,  Irhich  he  ttp^  ^^^^  the  whole 
«  prebends  may  be  the  caee.*'— It  is  a  very  extraordi-  ^"  >n vested  in 
nary  Ihing^^-  it  may  be  that  this  gentleman  may  have  an    ^  \?^  ^^   '^ 
apprehensi6n  that  somepartof  thisisinthehandsof  one  ^i^q.  Sq  lu 
of  his  heuees  of  trade — but  it  is  extraordinary,  that  he  name  or  In  the 
ouwot  tell  us  whether  the  fact  is  so.— It  is  onfortnnale  ;  name  of  the 
for,  if  weconld  only  have  hadthe  amount  in  the  handir  hoase  in  which 
of  his  house,  there  would  have  been  aodiflkvlty  as  to  so  ^^  is  ^  partner, 
mneb^Where  an  executor  is  dinng  what  is  rights  it  ^^^^  ".""^i^t  ^"^ 

is  very  fit  the  Court  should  give  him  every  indulgence  r    ^\  isposa  , 

«f  c»         -r  unless  some  part 

ImH  if  this  executor  had  tcdd  us  in  his  answer  what  was  |^ .    ^|^^  hands 


the  money  that  at  any  time  he  had  lent  to  his  house,  the  of  thesaidhonse 
Court  would  have  said,  You  have  lent  this  money;  you  at  interest, 
have  made  yourself  the  creditor  of  the  house ;  yon  are  which  he  be. 
answerable;  and  the  Court  has  nothing  to  do  with  a  lievesmay  be 
dealing  that  has  not  ear-marked  the  property.    But,  if  *»»«  <^f  ^e,  not  a 
the  defendant  cannot  say  how  the  &ct  is.  Courts  at  sufficient  adrais. 
-      .  ,  ":  .  1    ,■        ^     1     8»on  of  money 

Jnslice  can  do  no  more  than  parties  enable  them  to  do  .^  ^.^  bands  to 

by  their  admission?.    It  is  to  be  observed  that  this  is  an  ^^^^^  ^^^  ^y^ 
important  passage  in  another  point  of  view.    He  admits  ment  into  Court 

^Mhat  of  any  part  o{  it. 
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Freeman 

Fairlie. 

An  executor 
dealing  with 
money  in  his 
hands  is  bound 
to  ear»mark  it : 
bat,  if  he  can- 
not answer  as 
to  the  state  of 
it,  the  Court 
has  no  power 
to  act  as  upon 
an  admission. 


'^  that  there  may  be  some  part  out  at  interest,  which  be 
^  apprehends  may  be  the  case."  Then  he  says,  ^^  that 
^^  he  has  not  lent  at  any  time  any  part  of  the  estate,  or 
*' of  the  produce  thereof,  upon  any  security;  the  same, 
^^  and  the  produce  thereof,  having;  from  time  to  time 
^'  been  invested  as  hereinbefore  in  that  behalf  men* 
^  tioned,  or  interest  allowed  thereon." — Then  follows 
this  —  in  the  answer  of  an  executor,  at  the  end  of  twenty- 
one  years, —  of  an  executor,  who  states  that  he  has  laid 
out  his  property  in  Indian  securities  in  his  own  name, 
or  In  the  name  of  his  house :  —  He  says,  ^'  that  when 
^  such  investments  were  made,  or  at  what  rate  of  in« 
^^  terest,  or  what  particular  sum  or  sums  of  money  or 
(^  capital  was  or  were  purchased  in  such  securities  with 
^^  such  sum  of  money  so  invested,  for  the  reasons  afore- 
^  said  he  is  unable  to  set  forth  as  to  his  knowledge,  belief, 
^'or  otherwise." — So  that,  with  his  observation  di- 
rected to  his  own  administration  of  the  property  for 
twenty-one  years,  he  cannot  state  the  particulars  of  any 
one  sum  in  any  public  security,  or  that  he  has  lent  to 
his  house.  With  a  memory  so  defective  as  to  these 
particulars  between  bim  and  those  for  whom  he  is  a 
trustee,  he  stands  before  the  Court  without  having 
aided  that  defective  memory  by  bringing  one  scrap  of 
paper  to  enable  bim  to  say  where  there  is  a  shilling  to 
administer.  Then  he  says,  '^  he  cannot  set  forth  whe- 
'^  ther  his  said  house  of  business,  at  any  time  or  in  any 
^  manner,  employed  any  sum  or  sums  of  money  whicb 
„  arose  from  the  testatrix^s  personal  estate,  and  were 
^  possessed  by  them  on  his  account,  or  the  interests, 
^  dividends,  or  produce  of  any  part  thereof,  about  their 
^'  trade  or  business,  or  in  any  other  manner  for  their  or 
^^  his  benefit  or  advantage."  Here  be  states  that  he 
cannot  tell  whether  he  has  employed  it  for  their  benefit 
or  his  own;  and,  in  a  subsequent  passage,  he  denies  hav- 
ing made  any  benefit  of  it  at  all.-—  Then  he  says,  ^^  he 

"  believes 
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such  monies  were  from  time  to  time  vested  inr- 
^  Indian  secarities,  and  that,  previous  to  such  invest- 
^  ment,  while  the  monies  were  in  the  hands  of  his  house, 
^  the  same,  or  a  higher,  interest  was  allowed  there- 
^  upon,  than  was  payable  upon  the  said  securities ;  and 
^  therefore  he  submits  that  his  house  was  entitled  to 
^  make  use  of  the  monies  on  which  they  so  paid  interest' 
^  whether  they  did  or  did  not  in  fact  make  use  of  the 
^  same.*'  That  will  be  a  question  to  be  tried  when  this 
cause  comes  on  between  him  and  the  cestui  que  trust. 
Then  he  goes  on  to  state,  what  is  a  very  extraordinary 
circumstance, — ^^  that  he  has  no  separate  account  of 
^  his  transactions  as  executor,  and  that  all  the  accounts 
^are  contained  in  the  books"  of  the  two  or  three 
houses  he  mentions.  He  has,  therefore,  as  executor^ 
done  that  which  no  executor  is  justified  in  doing ;  he 
has  blended  the  accounts  of  his  executorship,  supposing 
him  to  have  kept  them,  with  the  accounts  of  his  com« 
mercial  houses ;  and  it  now  turns  out,  not  only  that 
he  pledges  himself  by  his  answer  to  this, — that  he  can- 
not produce  that  which  he  ought  to  have,— separate 
acooonts  of  his  transactions  with  the  estate  to  which  he 
was  to  administer  as  executor, — ^but  that  he  does  not 
even  give  the  plaintiffs  any  account,  or  description  of 
the  books,  accounts,  or  papers,  in  which  the  narrative 
of  his  admimstration  is  to  be  found,  save  that  it  is  to 
he  found  in  the  books  of  all  these  houses.  Now  I  have 
gone  through  this  bill  and  answer,  for  the  purpose  of 
stating  the  principles  of  the  Court  with  respect  to  mo- 
tions of  this  sort, — I  mean  as  to  paying  money  into 
Court, — and  to  secure  myself  from  a  hasty  interpreta- 
tion of  what  appears  to  be  the  contents  of  the  answer, 
which  (like  all  answers)  must  be  looked  at  as  more 
or  le»  deserving  of  credit  as  they  are  or  are  not  an- 
swers meeting  fairly  all  the  inquiries  contained  in 
the  bill.    That  there  are  inquiries  in  this  bill  which,  in 

nine 


1817. 


Freeman 
Fairlxe* 


Ad  answer  is  to 
be  looked  at  as 
more  or  less  de- 
serving  of  cre- 
dit, according 
as  it  more  or 
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1817«         nine  himdred  and  Dhiety-nine  eases  oat  of  a  thoiisaiid, 

^"^^^^^^      y/foulA  have  produced,  oa  the  part  of  an  executor  who 

F*«diAir      1^  ^^  •dminkterinsa  testator's  estatefoi'  twenty^ne 

FAiai.iE«       yoarS|  sOme  satisfactory  tofonnatioa  for  those  entitled  to^ 

less  fairl J  meets  the  property,  do  one,  after  what  I  have  read,  can  deny. 

all  the  inqalries  The  Court  is  in  the  habit,  and  I  have  never  broken  iir 

contained  In       upos  it^  of  looking  into  questions  with  respect  to  exe* 

the  billa  cutora  and  trustees  who  have  diflSculties  in  executing 

their  trust  with  an  indulgence  which  hardly  deserves 
Indolgence  of  that  name-^for  it  is  no  more  than  strict  justice.  The 
the  G>ort  to  Court  has  every  favourable  leaning  towards  executors 
execntors  and     ^j^^  trustees ;  keeping  their  accounts  regular,  and  being 

l^ffi^'l^'d*"*  at  all  times  wUling  to  inform  the  Court  of  the  situation 
.  f  .  .  of  their  aflBiirs,  and  the  diflkulties  they  have  to  meet 
keepioff  their  ^^  *"^  encounter.  I  am  perfectly  ready  to  say  that, 
aocoants  regn-  where  persons  are  living  in  England^  and  there  is  an 
arly,  being  al-  intestacy  locally  situated  in  Indior-^where  difficulties 
ways  ready  to  arise  as  to  the  property,-^w^ere  it  is  doubtful  whether 
give  informa-  ^qh  ^an  safely  remove  property  which  is  collecting  m 
tion  as  to  the  large  interest, — and  where  an  executor  comes  forward 
^  ,  ^  , ,  and  says,  ^^  there  are  these  circumstances  of  difficulty 
ioe  Drovided  ^  which  I  have  to  enoounter.-^Here  is  the  state  of  the 
for  the  secarity  ^^  fond*— it  amounts  to  so  much  ;^I  have  laid  it  oul 
of  the  fnnd,  no  ^^  in  securities,  which  will  be  yours,  for  they  are  ear* 
more  than  strict  <^  marked, — I  have  stated  it  in  an  account  which  ha» 
justice,  and  as  <<  been  kept  separate^ — it  is  ifl  a  situation  in  which  it 
soch  to  be  con-  a  ^an  never  meet  with  accident,  let  what  will  come  of 
"'  ^'^  '  ^*  me  or  my  concerns  ;'*— *in  such  a  case  there  is  not  the 

least  doubt  the  Court  would  do  every  thing  that  could 
be  done  to  enable  such  an  executor  to  extricate  him* 
self  from  his  difficulties.  Bat  I  must  really  say,  and 
I  am  sorry  to  say  it,  that  this  is  the  first  case  in  which 
I  ever  met  with  such  an  imperfect  answer  as  this  is 
at  so  distant  a  period.  At  the  same  time,  whatever  I 
may  think  of  the  defendant,  I  am  bound  to  give  credit 
to  him :  —  I  must  believe  him  for  the  purposes  of 

1  justice. 
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justice.— Then,  if  I  must  believe  him,  the  question 
upon  the  first  part  of  the  motion  is,  Have  I  an  admission 
that  he  has  90,000/.  in  his  hands  in  which  the  plaintiffs 
are  interested,  solely  or  together  with  other  personsi 
enabling  me  upon  such  admission,  to  order  him  to 
bring  all  the  money  into  Court?  1  am  of  opinion  that 
1  cannot  do  it ;  but  1  think  it  right  to  say  that,  under 
all  the  circumstances,  I  can  take  the  personal  estate  to 
have  been  in  1791  SOOO/.,  and  that  1  may  add  the  ac« 
cumulations  to  181S ;  but  I  have  not  in  this  answer 
any  distinct  admission,  that  he  has  laid  out  the  money 
ID  Easi  India  securities  in  such  a  way  as  to  enable  me 
to  ascertain  and  order  him  to  bring  in  what  is  the  fiiir 
amount  of  the  personal  estate. — ^As  to  the  30,000/.,  the 
greatest  part  must  be  considered  as  arising  out  of  a 
fund  to  which  the  plaintiffs  may  have  difficulties  in 
primarily  sustaining  their  right. 


1817. 


FassitAir 
Faiblis. 


As  to  the  other  part  of  the  motion,  with  respect  to 
bringing  the  books  into  Court,  it  is  a  case  of  some 
novelty  and  difficulty ;  but  all  the  difficulty  is  out  of 
the  question  with  reference  to  an  executor.     It  is,  and  It  is  the  bound- 
must  be  understood  to  be^  the  bounden  duty  of  an  exe-  en  doty  of  aa 
cntor,  to  keep  clear  and  distinct  accounts  of  the  pro-  ««c«tor  to 
perty  which  he  himself  is  bound  to  administer ;  and  I  ^f*P  ^'**' 
have  not  the  slightest  difficulty  in  saying  that,  if  all  ^  . 

these  books  were  the  books  of  a  banking  house  in  property  which 
London^  and  an  executor  thought  proper  to  put  the  ^e  is  bound  to 
accounts  of  a  testator's  estate  into  his  banking  books,  administer, 
he  shall  not  be  allowed  to  tell  me,  the  cestui  que  lru$t^  ^U  therefore,  he 
that  I  have  no  right  to  see  his  original  accounts  of  my  chooses  to  mix 
property.  To  an  executor  so  acting  I  should  say,  they     ^^^  °  *^ 
shall  see  every  part  of  these  original  books  which  con-  |^|^  ^^^  tradioff 
tain  any  part  of  this  transaction.    The  case  would  be  concerns    he 
a  case  of  greater  nicety  with  respect  to  the  partners  cannot  thereby 
of  an  executor  who  had  permitted  him  to  place  in  the  protect  himself 
general  books  his  accounts  as  executor.    I  should  say,  froB^  producing 

upon 
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1817.         upon  the  mere  fact  of  their  having  so  permitted  hiiof 

^"^^^^^       that  this  Court  would  not  allow  them  to  withhold  ar 

free  iDspection  of  the  books;  and  I  shotdd  say  it  was 

Fairlie.       olearlj  due  in  a  case  in' which  an  executor  alleges  that 

the  original        ^  ^^J  have  lent  to  them  moneys  part  of  the  testator's 

books,  in  which  estate,  at  interest,  on  a  loan  between  him  and  them^ 

any  part  of        and  where  the  executor  says  thiej  have  been  dealing 

those  acconnU  ^jt^  j^  ^y  jaying  it  out  on  securities.  The  partners- 
maybe  inserted.  ^^  ^^^  ^^^^  ^^  .  ^^j  ^jl  j  ^^^  j^  .^  ^^  ^^^^^  j^^ 

"  *  "^'^  Fairlie  to  bring  into  Court  duly  attireted  copies  of  alf 
tion  as  between  ^^^  entries  in  the  books  and  papers  relating  to  thiff 
an  ezecotor  estate;  and  I  add  that  he  shall  do  so  within  six  months, 
bonnd  to  pro*  When  I  say  six  months,  I  consider  at  the  same  time 
doce  and  his  that  he  may  not  be  able  to  do  it  within  that  time, 
partner  intrade;  But  if  an  executor,  Instead  of  being  able  at  the  end 
bat,  if  the  part-  oftwenty^ne  years  to  put  in  an  answer  which  will 
ners  hare  per-    enable  the  Court  to  say  to  him.  Bring  into  Court  so 

.     ,  much  money,  states  in  his  answer  that  the  reason  why 

coants  it  seems  ^®  cannot  give  a  sufficient  answer  is,  that  he  admi- 
they  cannot  nistered  this  estate  from  1791  to  1:809  in  India — ^that 
afterwards  ob-  he  came  here  in  1809— that  he  left  behind  him  every 
ject  to  the  pro*  paper,  book  and  account, — and  that  he  has  no  memory 
duction.  of  the  particulars  and  items  of  an  estate  administered 

aearlyso,ln  ^^^^^  ^.^  ^^„  observation  from  1791  to  1812;— I 

.     .  own  it  does  appear  to  me  to  be  the  duty  of  the  Court 

executor  has  , .  .       ,  ..      «         .  •     ^ 

ad   itted  the      ^^  P"^         under  the  necessity  of  coming  to  the  Court 

bafioff  lent  ^^^^  ^^^^  ^^  ^™®  ^^  ^^^^  ^^^^  ^^  ^^^  ^^^^  ^'^^  utmost 

to  the  honse  to  supply  his  own  defect,  and  that,  if  it  is  necessary  to 

part  of  the  trust  have  the  time  enlarged,  the  application  should  be  made 

property,  and  by  him  for  that  purpose.     I  shall  calculate  what  is  a 

that  they  haTO  j^j^  interest  of  the  2000/. 
been  dealing 
with  it. 

Executor  in    -,     .,, .  .      «  ...  t  ^ 

India  comin  within  two  months  from  this  time,  pay  the  sum  of 

to  England,       "  3680/.  into  the  Bank,  with  the  privity  of  the  Ac- 

and,  after  U      ^^  countant-General,  to  the  credit  of  this  cause,  to  be  laid 

years,  being       ^^  out  in  the  purchase  of  Bank  £3  percent,  annuities^ 

^and 


Order,— ^^  That  the  defendant  William  Fairlie  do 
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^  and  that  the  said  derendant  do,  within  six  months,         1817. 

**  produce  and  leave  npon  oath  with  his  derk  in  Court       ^^-^V^^ 

'^  in  this  canse  for  the  inspection  of  the  plaintiflb,  their         R^^an 

^'  solicitors,  and  agents,  copies  (duly  attested  and  veri-       Fairlie. 

<<  fied  by  affidavit)  of  all  entries  relating  to  the  estate  of  called  upon  to 

«  Hannah  Haigh  the  testatrix  in  the  pleadings  men-  account,  lUeg- 

**  tioned,  in  all  the  books,  papers,  and  writings  touching    ^^    .  ' 

^^  or  relatinir  to  the  matters  in  question  in  this  cause,  in  ^    ^  . .   .  ^.' 
..1         .T  i...      ..         .1   1  i.    J     X         &c.  behmdhim 

"  the  custody  or  power  of  him  the  said  defendant,  or  j^  /„^|^  o^. 

^^  his  partners  or  agents  at  Calcutta  in  the  East  Indies^  jer^  ^^  pr^. 

*^  or  elsewhere.**  dace  copies  of 

all  entries  in 
such  books,  &c.  within  six  months,  though  it  is  impossible  he  should 
do  so.  In  order  that  the  Court  may  hafe  an  opportunity  from  time  to 
Hme  of  seeing  that  he  has  used  proper  diligence. 


FISHER  V.  MEE.  Julsf  u. 

THE  bill  filed  in  Michaelmas  term  1816,  by  the  ad-  Defendant  ha?- 
ministrator  of  Nathaniel  Mason  deceased,  prayed  *"8  pleaded  in 
an  account  of  the  personal  estate  and  effects  of  jlfa^oit        to  part  of 
possessed  by  the  defendant,  and  of  their  partnership        .  ^  , 

dealings,  together  with  an  injunction  to  restrain  him  answered  as  to 
from  collecting  any  more  of  the  partnership's  effects,  ^^^  remainder, 
and  a  receiver.  is  not  entitled 

to  an  order  to 

put  the  plaintiff 
On  the  27th  JUay  1817,  the  defendant  put  in  a  plea  gui^g  ^^  i^^  ^^ 

to  such  part  of  the  bill  as  sought  to  open  partnership  his  election. 

aooeunts  which  had  been  settled,  and  an  answer  to  the     A  plea  cannot 

rest  of  the  bill,  setting  out  other  accounts,  upon  which  he  considered 

he  admitted  sums  to  a  certain  amount  to  be  due  to  the  ^  "^  answer 

plaintiff  as  administrator.  \       ap  r« 

■^  _     pose. 

In 
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1817.  In  Trimiy  term  the  plaintiff  brought  an  action  in 

^"^^^^^  the  King's  Bench  against  the  defendant,  for  part  of 

tmtM  11^  amount  stated  in  the  schedules  to  the  answer. 


9. 

Mas. 


On  the  25th  of  June  1817,  an  order  was  obtained  on 
the  part  of  the  defendant  to  compel  the  plaintiff  to 
elect,  in  the  usual  terms  of  such  order,  viz.  ^^  Foras- 
much as  tfie  Court  is  informed,  &c.  that  the  plaintiff 
having  filed  his  bill  in  this  Court  against  the  defendant, 
he  put  in  his  answer  thereto  on  the  S7th  of  May  last^ 
and  yet  the  plaintiff  prosecutes  the  defendant  at  law, 
and  in  this  Court,  for  one  and  the  same  matter,  whereby 
he  is  doubly  vexed :  it  is  hereupon' ordered,  that  the 
plaintiff,  upon  notice  hereof  to  his  clerk  in  Court,  and 
attorney  at  law,  do  within  eight  days  make  his  election 
in  which  Court  he  will  proceed ;  and,  if  the  plaintiff 
shall  elect  to  proceed  in  this  Court,  then  the  plaintiff's 
proceedings  at  law  are  hereby  stayed  by  injunction ; 
but  in  default  of  such  election,  or  if  the  plaintiff  shall 
elect  to  proceed  at  law,  then  it  is  ordered  that  the 
plaintiff's  bill  do  henceforth  stand  dismissed,  with 
costs,"  &c.  (a) 

The  plaintiff  now  moved  to  discharge  that  order, 
upon  the  ground  of  a  case  in  Moselej/  (b)  where  a  de- 
fendant having  put  in  a  plea  in  bar,  and  obtained  an 
order  for  the  plaintiff  to  make  his  election  whether  he 
would  proceed  at  law  or  in  this  Court,  the  Liord 
Chancellor  (King)  upon  the  plaintiff*8  motion  dis- 
charged the  order;  ^^  for  that  the  order  went  on  a 
<^  supposition  that  the  plaintiff  had  an  election,  and 
^  yet  the  defendant  pleaded  he  was  entitled  to  no  relief 
^  in  equity,  and  therefore  the  plaintiff  was  not  obliged 
'^  to  make  his  election  till  the  plea  was  argued."   And 

(a)  Reg.  Lib.  A.  1816.         (6)  Anon.  p.  304. 
fo.  1084. 

in 
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im  tlMt  caMi  another  was  cited,  of  Vmtghan  ▼•  fFekh         1817. 

<«),  where,  on  a  pka  of  the  statute  of  limitatioiis,  an  ^<^V^^^ 

order  to  elect  had  been  disdiarged  for  the  like  reason.  FisH^a 


Sir  S.  Mmmlfyj  in  sopport  of  the  motion  to  discharge 
the  order. 

Bell  and  MeggtsQUy  contri,  insisted  that  a  plea  is  an 
answer  within  the  scope  of  the  rule,  which  is,  that  a 
plaintiff  proceeding  in  law  and  in  equity  for  the  same 
maiUpr  abaU  be  put  lo  his  election  after  the  defendant 
hss  aasweied  his  bill,  but  not  before.  The  pica  in  this 
eaee  was  of  a  stated  account,  and  went  only  to  part  of 
the  bilL  The  action  was  in  respect  of  other  matters 
whidi  were  eontained  in  the  remaining  part  of  the  bill, 
and  to  that  the  defendant  had  put  in  an  answer. 

Sir  S.  Romilfyj 

A  plea  is  to  be  taken  as  an  answer  to  no  other  pur- 
pose than  to  satisfy  the  terms  of  an  order  to  answer. 
Thn  18  evident  from  no  plea  being  ever  ordered  to 
stand  for  an  answer  without  its  being  added  that  the 
plaintiff  shall  have  liberty  to  except.  In  such  a  case 
as  this,  the  plaintiff  cannot  except  to  the  answer  till  the 
plea  is  disposed  of; — so  that,  to  disappoint  the  rule,  a 
defendant  would  have  only  to  put  in  an  insufficient 
answer,  upon  which  he  might  obtain  the  order ;  unless 
the  meaning  of  it  be  that  the  defendant  shall  have  first 
answered  folly. 

TTie  LiORn  Chancellor. 

It  is  impossible  to  say  that  a  plea  and  answer  is  an 
answer,  within  the  meaning  of  the  rule.  Suppose  the 
plea  were  to  the  whole  bill — could  that  be  an  answer 


V. 

Mee. 


(a)  Mosely,  910. 

for 
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18i7- 


Fisher 

V, 

MsB. 


for  8uch  a  purpose  as  thb  ?  Then,  by  the  same  reason^ 
neither  can  a  plea  to  part  of  the  bill  be  so  held.  It  is 
quite  errodeous  to  say  that  a  plea  is  an  answer  to  all 
purposes* 

][The  Order  discharged.]  (a) 

(a)  Reg.  Lib.  1816.  A.  fo.  1380. 


Rolls. 

Bequest  of  re- 
sidue <<  to  the 
widows  and 
children  of 
seamen  belong- 
ing to  the  town 
of  Lherpooly* 
held  a  Talid  cha- 
ritable bequest 
to  be  applied  in 
aid  of  a  sub- 
sisting charity 
for  such  poor 
sailors'  widows 
and  children  as 
should,  in  the 
judgment  of  the 
persons  ap- 
pointed to  ad- 
minister, be 
deserving  ob- 
jects of  it. 


POWELL  V.  The  ATTORN EY-GENERAL  and 
ROBERT  PENDLETON. 

JAMES  PENDLETON,  a  trader  on  the  river 
Riopongos  in  Africa,  and  a  native  odAverpoolj  by 
his  will  dated  the  10th  of  Jufy  1802,  bequeathed  the 
residue  of  his  estate  ^^  to  the  widows  and  children  of 
seamen  belonging  to  the  town  of  Liverpool,**  and  ap- 
pointed the  plaintiff  his  executor.  The  bill,  filed 
against  the  Attorney-General,  and  the  testator's  next 
of  kin  for  the  directions  of  the  Court  as  to  the  applica- 
tion of  this  residue,  charged  that  there  was  no  existing 
charitable  institution  for  the  relief  of  widows  and 
children  of  seamen  belonging  to  the  town  of  Liverpool, 
but  that  there  were  almshouses  in  the  town  for  widows 
of  seamen,  erected  by  virtue  of  different  charitable  be- 
quests, and  a  hospital,  under  an  act  of  20  Geo.  2.  c.  38., 
for  the  relief  of  maimed  and  disabled  seamen,  and  the 
widows  and  children  of  such  as  should  be  killed,  &c. 
in  the  merchants'  service. 

The  defendant,  the  next  of  kin,  by  his  answer,  in- 
sisted that  the  bequest  was  void  for  uncertainty,  and 
claimed  the  residue  as  undisposed  of. 

By  the  decree  made  on  the  hearing  (a),  it  was  referred 
to  the  master  to  inquire  whether  there  were  any  and 


(o)  July  1809.    Reg.  Lib.  1808.  B.  fo.  1001. 


what 
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what  charitable  institutions  for  the  benefit  of  the  widows         1817. 
and  children  of  seamen  belonging  to  the  town  of  LU       ^-^^^^^^ 
zerpool.  ^7"" 

The  Attor« 
The  Master  by  his  report  stated  several  charities  for  nbt-Gb5eral. 
poor  seamen's  widows,  and  others  for  the  poor  of  Liver- 
pool generally,  besides  the  hospital  mentioned  in  the 
bill ;  and  one  under  the  will  of  EUzaheth  Cturiy  dated 
the  8th  of  June  1778,  whereby  she  directed  the  residue 
of  her  estate  to  be  continued  at  interest  or  placed  out 
on  government  securities  at  the  discretion  of  her  exe- 
cutors, and  after  their  death,  of  the  rectors  o(  Liverpool 
Ibr  the  time  being ;  the  interest  to  be  paid  and  distri- 
bated  unto  and  among  such  poor  sailors*  widows  and 
orphans^  inhabitants  of  Liverpool,  as  should  in  their 
judgment  be  deserving  objects  of  charity. 

The  cause  now  coming  on  for  further  directions, 
Bdl  for  the  next  of  kin  stated  the  question  to  be,  first, 
whether  there  was  a  good  charitable  bequest,  and,  if 
BO,  whether  it  was  general,  or  to  go  in  aid  of  any  of 
these  specified  charities. 

Mitfordy  for  the  Attorney-Greneral. 

TThe  Mastek  of  the  Rolls  held  that  it  was  a  valid 
bequest,  and  that  the  words  were  sufficiently  descrip- 
tive of  the  last  of  the  charities  mentioned  in  the  Mas- 
ter's report. 


Order. — ^  Residue  to  be  paid  to  S.  R.  and  /2.  H.  R. 
clerks,  the  now  rectors  oddverpoolf  to  be  by  them  laid 
out  in  their  names  at  interest,  and  upon  their  death  or 
resignation  to  be  transferred  to  their  successors,  rectors 

Vol.  Ill-  E  of 
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1817.         of  Liverpool  finr  the  time  being — ^tbe  interest  to  be  ap- 
plied by  them  for  the  benefit  of  widows  and  children  of 
Jrowsi^ 

^  poor  seamen  belonging  to  the  port  of  Liverpool^  in  like 

The  Attoiu     manner  as  the  proceeds  of  the  property  devised  by  Eliz  • 
ney-Gbss&ai;.  Cb^^  ^nd  applied  according  to  her  will."  (fl) 

(a)  Reg.  Lib.  1816.  B.  to.  1680. 


Rolls. 


LE  ORICE  and  Others  r.  FINCH  and  Another. 


E.D.  by  will,  TpLlZABETH  D  VNCH,  by  her  will,  dated  Oct. 
reciting  "that  it  JUj  9, 1805,  reciting  «  that  it  was  the  wish  and  desire 
was  the  wbh  of  «  ^^f  ^er  mother  and  herself  that  the  500/.  they  had  then 
-  If  th  *  fh  "  ^"^  "P^"  mortgage  should  be  given  to  (the  plaintiff) 
600/.  thev  had  "  Sophia  Ann  Le  G^nceand  her  femily  in  manner  therein- 
then  ont  upon  *^  ^^^^  mentioned,^'  gave  and  bequeathed  to  (the  de- 
nortgage  fendants)  her  executors,  immediately  after  the  decease 
should  be  given  of  her  mother,  the  said  500/.,  with  all  interest  due 
to  iS.  ^.  6r,  and  thereon,  upon  trust  for  the  plaintiffs  as  therein  men- 
her  family,"  be.  tioned. 
qoeaths  '^  the 

said  600/.,  with  testatrix's  mother  died  in  June  1809,  intestate, 

inteiest     ac* 

cordiDfflv.  upon  which  her  daughter  the  testatrix  took  out  admi- 

The  Testa-     nistration,  and  by  virtue  thereof  possessed  herself  of  her 

trix,  at  the  time  property,  and  died  shortly  afterwards  without  having 

of  making  her     altered  her  will. 

will,  had  a  sum 

of  600/.  oat  on      ^j^^  ^jj^  praying  an  account  of  the  legacy  of  500/., 

°h*h"  iT'  ft       stated  various  circumstances,  from  which  it  appeared  that 

wards  called  in, 

and  applied  to  different  purposes. 

The  mother  being  dead,  the  Testatrix  took  oot  administration ;  and, 
upon  her  death,  without  having  altered  or  revoked  her  will,  the  ques- 
tion was,  Whether  the  legacy  was  adeemed ;  and  AcMno  ademption. 

the 
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the  testatrix  being  previously  to  the  date  of  her  will 
indebted  to  her  mother  in  a  sum  of  536/.,  and  being 
miso  entitled  to  500/.  out  on  mortgage,  it  was  agreed 
between  them  that  the  mortgage  money  should  be  con- 
sidered as  the  property  of  the  mother  in  part  of  that 
debt,  and  that,  after  her  death,  the  same  should  go  to 
the  plaintiflfs,  Mrs,  JLe  Grice  and  her  children ;  in  pur- 
suance of  which  agreement  the  will  in  question  was 
made. 


1817. 
Lb  Grice 

FlKCH. 


The  answer  of  the  executors  denied  all  knowledge 
of  this  alleged  agreement,  and  stated  that  the  money  so 
out  on  mortgage  at  the  date  of  the  will  was  afterwards 
paid  off.  being  called  in  by  the  testatrix  herself,  who  had 
applied  part  thereof  to  her  own  immediate  purposes,and 
invested  the  remainder  in  stock,  which  had  been  sold  by 
the  defendants  since  her  death,  and  applied  in  the  pay- 
ment of  debts  and  legacies ;  the  defendants  insisting 
that  this  was  an  ademption  of  the  legacy,  being  a  spe- 
cific legacy  of  money  due  on  mortgage,  and  there  being 
no  property  of  the  testatrix  at  the  time  of  her  death 
to  answer  that  description.  HambUng  v.  Lislerj  (a) 
Fryer  v.  Morris.  (J) 

Evidence  of  the  agreement  alleged  by  the  bill  was 
entered  into  on  the  part  of  the  plaintiffs,  which  was  ob- 
jected io  on  ^he  part  of  the  defendants  as  not  sufficient 
to  establish  the  fact  sought  to  be  proved  ;  and  it  was 
admitted  that,  if  necessary  to  resort  to  it  for  the  pur* 
pose  of  deciding  the  question,  there  must  be  an  inquiry 
directed. 

Sir  5.  Romilli/  and  Heald;  Hart  and  Raithbj/^  for 
the  plaintiffs,  and  for  defendants  in  the  same  interest 
with  the  plaintiffs. 


(a)  Ambl.  40;. 


(6)  9  Ves.  360. 


E  2 


Bell 
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1817.  Sell  and  Richards^  for  the  defendants  the  executor^. 


LbGrice  y^  Mastbb  of  the  Rolls,  considering  that  an 

f  iKCH.        inquiry  might  be  necessary,  desired  to  look  at  the 
jpleadings. 


The  Master  of  the  Rolls. 

I  doubted  at  first  whether  it  might  not  be  necessary 
to  direct  some  inquiry  with  respect  to  the  interest  which 
ihe  mother  had  in  this  money.  But  on  further  consi- 
deration I  think  the  question  may  be  decided  upon  what 
appears  on  the  face  of  the  will  itself.  And,  attending 
to  the  description  of  the  thing  given,  it  seems  to  me  that 
^he  legacy  is  not  adeemed  by  calling  in  the  mortgage. 
The  essential  characteristic  of  the  legacy  is,  that  it  con» 
^ists  of  a  sum,  in  which  the  testatrix  admits  that  her 
mother  and  herself  had  some  sort  of  joint  interest,  and 
-which  they  were  both  desirous  of  giving  to  Mrs.Xe  Grice 
«md  her  family.  This  characteristic  was  not  at  all  de- 
pendent on  the  particular  security  on  which  the  raroney 
might  be  placed.  The  testatrix  considers  the  circum- 
stance of  its  being  at  that  time  out  on  mortgage  as 
merely  accidental.  She  speaks  of  the  500/.  ^<  we  have 
11020  out  upon  mortgage."  That  is  descriptive  of  the 
present  situation  of  the  money.  The  next  day  it  might 
not  be  out  upon  mortgage.  But  it  would  still  be  (he 
%00/.,  in  which  the  mother  and  the  daughter  had  a  joint 
interest;  and  which,  at  the  time  of  the  will,  they  had 
out  upon  mortgage.  The  thing  given  is  not  the  mort- 
gage, but  the  money.  It  is  the  said  sum  of  500/.,  that 
she  gives  to  her  executors.  What  is  the  said  sum^ 
That  sum  of  500/.,  which  belonged  to  her  and  her  mo- 
ther, and  which  at  a  given  time  was  out  upon  mortgage. 
Whether  it  remained  out  upon  mortgage  at  the  time  of 

the 
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tke  testatrix's  death,  appears  to  me  to  be  a  matter  of  1817. 

indiflevence.   That  circumstance  is  no  ingredientin  the  ^-^^^^^ 
gift,  either  by  way  of  condition,  or  of  inherent  description.  v^^ 

I  am,  therefore,  of  an  opinion  that  the  legacy  is  due.  Fikce. 


OGILVIE  V.  FOLJAMBE.  jj^^    • 

Jufy  S3,  n.  35k 

THE  plaintiff  being  possessed  of  the  premises  in     AcreemeDt  to 
question,  (a  leasehold  house  in  Chrosvenor'place)^  parcbase  esta- 
fay  virtue  of  a  lease  firom  Earl  Grosvenor  for  eighty-nine  blished  npon  a 
years  from  Lady  "day  1800,  to  Thomoi  Bannister^  Esq.  at  correspondence 
a  rent  of  31/.  IQf.,  and  of  an  underlease  from  Bannister  >«^<Brrhig  to  the 
to  the  plaintiff  for  eighty-six  years  and  a  quarter  from  **™'     "* 
Okrisimas  1802,.  at  the  same  rent,  subject  to  a  mort-  pV^  .^ 
gage  tor  12,000  to  Couiis,  in  the  month  of  Jane  1804,  b^LlIIibteto 
entered  into  a  treaty  for  sale  thereof  to  the  defendant,  explain  the  sab- 
which  treaty  having  been  broken  ofl^  the  premises  were  ject-matter  of 
pot  op  to  sale  by  auction  on  the  8th  of  the  same  month,  f  ^  agreement, 

and  booght  in  for  the  plaintiff.     The  printed  par-  "»^*^^agh  not  to 

Tary  the  terms. 

FroTided  the  name  be  inserted  in  an  faistrnmeDt  in  sach  a  manner  as 
to  hive  the  effect  of  aathenticating  it,  the  requisition  of  the  act  with 
respect  to  signature  b  complied  with,  and  it  does  not  matter  in  what 
part  of  the  instrument  the  name  is  found. 

The  right  to  a  good  title  does  not  grow  out  of  the  agreement  be- 
tween the  parties,  but  is  given  by  law ;  but  a  purchaser  may  waive  his 
ri^t  by  going  on  with  the  agreement  after  he  has  full  notice  that  he 
iinot  to  expect  a  good  title.  This  is,  in  soch  case,  matter  of  notice, 
and  not  of  contract. 

If  the  vendor  ef  a  leasehold  interest  means  to  sell  without  producing 
his  lessor's  tittoy  he  ought  to  declare  it. 

There  may  be  waiver  without  any  specific  contract,  as  in  cases  of 
carriers,  partners,  &c. 

Yerfaal  declarations  of  an.auctioneer  at  the  time  of  sale  not  to  be 
received  in  contradiction  to  the  printed  particulars.  But  quwre  as  to 
the  effect  of  personal  information  of  a  mistake  in  the  particular. 

Quarcj  Whether  even  a  covenant  against  iocumbrances  will  extend  to 
protect  a  purchaser  against  incumbrances  of  which  he  has  express  notice. 

ticular 
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OciLflE 

V, 

FOLJUIBE. 


ticular  of  sale,  (with  a  copy  of  which  the  defendant 
was  proved  to  have  been  furnished  previous  to  the  sale 
taking  place,)  contained  a  full  description  of  the  pre- 
mises, and  of  the  tenure  under  which  they  were  held ; 
and  one  of  the  conditions  was,  ^'  that,  on  the  24(h  of 
^^  July  following,  the  vendor  should  execute  the  con- 
<<  veyance,  with  a  good  title  to  the  estate;  such  title  to 
^^  originate  and  be  derived  from  the  lease  under  which 
^^  the  premises  were  ^eld  by  the  vendor ;  and  the  pur- 
^  chaser  should  not  be  entitled  to  call  for  the  produc- 
^^  tion  of,  or  to  inquire  into,  the  title  of  the  lessor.'* 


After  the  auction  was  over,  the  auctioneer  (according 
to  his  own  statement  given  in  evidence)  waited  upon 
the  defendant,  and  furnished  him  with  another  copy  of 
the  printed  particular,  informing  him  that  the  plaintiff 
had  lowered  his  price  for  the  premises,  and  at  the  same 
time  observing,that  if  he  (the  defendant)should  purchase, 
it  must  be  according  to  the  description,  and  under  the  con- 
ditions contained  in  the  printed  particular,  except  as  to 
auction  duty;  upon  which  the  defendant  enquired  whe- 
ther it  would  make  any  difference  if  he  should  write  on  the 
subject  to  the  plaintiff  or  to  the  witness,  and  was  informed 
that  it  would  be  the  same  thing.  Subsequent  to  this  con- 
versation, some  discussion  took  place  between  the  plain- 
tiff and  defendant,  in  the  course  of  which  the  former 
agreed  to  abate  his  price  from  16,000/.  (the  sum  first 
asked)  to  14,000/.,  and,  the  defendant  having  expressed 
a  desire  that  the  mortgage  to  Coutis  should  be  suffered 
to  continue  on  the  security  of  the  premises,  the  plaintiff 
wrote  him  the  following  letter,  dated  the  26th  of  June :) 
'^  Mr.  O.  has  the  pleasure  to  acquaint  Mr.  F.  that 
^^  Mr.  Couiis  agrees  to  allow  the  mortgage  to  continue 
'^  for  a  year,  if  Mr.  F.  will  be  so  good  as  to  call  and 
^^  promise  not  to  exceed  that  time  without  further 
<^  arrangement. — ^Mr.  O.  has,  by  the  advice  of  Mr. 
^^  Herman  (the  auctioneer)  reduced  the  price  of  the 

<^  house 
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^  boose  SODO/.,  aad  he  is  confident  that  in  a  year  or 
^  two  it  would  sell  from  6000/.  to  4000^  more  than 
^  be  oflfers  it  at  to  Mr.  F.  —  And|  besides  this  ad- 
^  nmtage  to  Mr.  jR,  he  requests  him  to  consider, 
^  that  the  rise  of  the  funds  gives  a  purchaser  witk 
^a  year's  credit  an  additional  advantage  of  90/. 
^  per  cent.  At  least,  Mr.  O^  after  the  fullest  con- 
^  sideration,  and  with  every  wish  to  conclude  an 
^  agreement,  cannot  come  down  lower  than  14,000/. 
^  for  the  house  and  fixtures  of  every  kind,  — —  three 
'*  French  plate  chimney  glasses,  two  ditto  pier  glasses, 
^^  with  satin  wood  tables,  &c. ;  but,  to  shew  bis  desire 
^^  of  approximation,  he  will  request  Lady  Mary^s  ac- 
^  ceptanes  of  a  pier-table  of  the  same  kind,  &c.  (q)e« 
^  cifyiDg  several  articles  of  furniture)  Mr.  F.  agree^ 
^  ing  to  take  the  window  curtains,  carpets,  and  fiimi- 
'^  tinne  da  the  principal  floor  by  valuation.  In  his 
^  iostnietions  to  Mr.  Herman  yesterday,  Mr.  O.  had 
^  required  that  Mr.  iP.  should  enter  from  Midsummer^ 
^  aUowing  Mr.  O.  a  month  to  clean  .  He  will  further 
'^  give  Mr.  F^  an  option  to  enter  the  1st  of  ^tfgti^l, 
^^  the  Isl  0f  Sq^temberf  or  the  29th,  Mr.  O.  paying  up 
^  iatereist,  rent,  and  taxes,  to  the  day  Mr.  F.  names.'* 
To  this  letter  the  defendant  returned  ao  answer,  the 
same  day>  in  the  following  terms.  '^  Mr.  Foljambe 
*'  presents  his  compliments  to  Mr.  Ogihne^  and  is  ex- 
^  tremely  oUiged  to  him  for  his  note,  and  for  the  very 
^  liberal  and  accommodating  terms  which  he  has  pro- 
^  posed,  and,  in  consequence  of  it,  although  Mr.  F» 
^  is  still  of  the  same  opinion  as  to  the  value  of  Mr.  O.'s 
^  bouse,  according  to  the  times,  he  will  not  trouble 
^  Mr.  O.  with  any  further  discussion,  but  agree  to  the 
^  ierms  fir$t  proposed — to  give  14,000/.  for  the  pre. 
^  fluses,  including  fixtures  of  every  description,  the 
^  pier  and  chimney  g^sses,  &c.  Mr.  O.  to  pay  the 
^  iatereei  of  the  13,000/.  to  the  29th  of  September^  and 
^  the  taxes,  and  to  have  that  time  to  remove.    Lady 
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^  Mary  desires  particolarly  to  thank  Mr.  Ogihie  for 
^^  his  very  obliging  ofier  to  her :  but,  as  she  does  not 
^  wish  to  take  the  drawing  room  fhmitnre,  she  will  not 
^  encroach  upon  his  liberality  further  than  to  request 
^  to  be  allowed  to  purchase  such  articles  of  furniture, 
^'  which  Mr.  O.  intends  to  dispose  of,  as  may  on  further 
^  consideration  appear  desirable.  Mr.  F.  will  have  the 
^*  honour  of  calling  on  Mr.  O.  at  half-past  eleven 
<<  to-morrow,  if  not  inconvenient  to  him.*'  The  ar« 
rangement  with  Mr.  CouUs  was  afterwards  completed 
on  the  terms  desired  by  the  defendant. 


It  was  also  in  evidence  that  the  defendant  gave  direc- 
tions to  Herman  to  take  measures  for  disposing  of  the 
house  he  then  lived  in,  in  consequence  of  his  having 
agreed  for  the  purchase  from  the  plaintiff.  Theplaintiff's 
solicitors  immediately  afterwards  prepared,  by  his  direc- 
tions, the  memorandum  of  an  agreement,  upon  the  terms 
concluded  on,  and  which  ended  by  making  the  defendant 
expressly  agree  ^  not  to  require  any  fiirther  or  other 
^  title^  or  evidence  of  title,  to  the  premises,  than  the 
^  existing  lease,  and  any  assignment  or  other  dispo- 
^  sition  that  might  have  been  made  thereof."     The 
plaintiffsigned  one  part  of  this  agreement,  and  sent  a 
counterpart  for  the  signature  of  the  defendant,  to  the 
defendant's  solicitors,  to  whom  the  plaintiff's  solicitors 
afterwards  (on  the  9th  of  5fp(em&er)  sent  an  abstract  of 
the  plaintiff's  title,  beginning  with  theoriginal  lease  frOm 
Ix>rd  Cfrosvenort  and  also  copies  of  the  abstract  of  Lord 
<?rofvciior*stide,stating,however,in  an  interviewbetween 
the  solicitors  of  the  respective  parties  on  the  90th  of 
September^  that  they  did  not  consider  the  plaintiff  bound 
to  produce  Lord  6roroenor*%  title,  but  that,  having  pro- 
cured copies  from  his  Lordship's  solicitors,  they  had  sent 
them  for  the  satisfiiction  of  the  defendant,  and  without 
prejudice ;  and  subsequently,  by  letter,  they  expressly 
denied  the  obb'gation  to  do  so.    On  the  other  hand, 

the 
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the  defendant's  solicitors  objected  to  the  agreement 
wkich  had  been  prepared,  on  the  ground  (among  others) 
of  its  containing  no  stipulation  for  the  production  of 
the  lessor's  title;  insisting  upon  having  such  stipulation 
inserted ;  which  being  refused  on  the  part  of  the  plaintifl^ 
the  defendant  declined  to  execute  the  same,  and  took  no 
further  steps  towards  the  completion  of  the  purchase. 

On  the  29th  of  September ^  which  was  the  day  for 
completing  the  contract,  notice  was  given  by  the  plain- 
tiCTs  solicitors  that  the  plaintiff  was  ready  to  carry  the 
agreement  into  execution ;  and  the  plaintiff  afterwards 
filed  his  bill  for  a  q>ecific  performance,  praying,  in  the 
alternative^  that  it  might  be  declared  the  plaintiff  was 
not  boond  to  shew  the  title  of  the  original  lessor,  or  if 
be  were,  that  he  had  shewn  all  that  was  necessary  to 
establish  a  good  title. 

The  defendant  died  before  putting  in  his  answer  to 
this  bill,  and  the  suit  was  revived  against  his  personal 
leprssentatives,  who,  by  their  answer,  contended  that 
the  treaty  by  private  contract  was  wholly  distinct  from 
the  conditions  of  sale  by  auction ;  alleging  that  the  de- 
ceased always  considered  the  correspondence  between 
him  and  the  plaintiff  as  mere  treaty,  to  be  reduced  into 
an  agreement,  and  that  he  never  had  it  in  contempla- 
tion to  make  a  purchase  of  such  magnitude  without 
having  a  good  and  marketable  title  to  the  premises  ; 
and  fbrther  submitting  that,  if  any  agreement  whatever 
existed,  it  could  only  be  derived  out  of  the  correspond- 
ence; and  that,  if  a  sufficient  agreement  was  constituted 
by  the  correspondence,  in  such  case  the  plaintiff  was 
boond  to  produce  his  lessor's  title.  They  denied  any 
special  agreement  on  the  part  of  the  deceased  to  take 
the  vendor's  title  without  such  production ;  insisted 
that,  if  a  written  agreement  were  to  be  considered  as  so 
constituted,  yet  any  conversation  between  the  auctioneer 
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and  the  deceased  woold  not  be  allowed  to  ezplaia,  add" 
to,  or  vary  the  same ;  but  nevertheless  submitted  whe- 
ther or  not,  and  how  far,  such  letters  could  be  consi- 
dered a»  admitting  the  alleged  agreement. 

Sir  Arthur  PiggoUy  Coake^  and  Farrtr^  for  the 
plaintiff. 

Sir  Samuel  RomiUjf^  and  Bemal^  for  the  defendants. 

An  objection  was  taken  on  the  part  of  the  defendants 
to  the  admissibility  of  the  evidence  of  the  auctioneer. 
It  was  insisted  that  any  question  as  to  the  terms  of  an 
agreement  must  be  decided  only  by  reference  to  the 
agreement  itself; — that  the  evidence  offered  in  this  case 
was  an  attempt  to  vary  the  agreement  by  adding  a  term 
not  to  be  found  in  it ; — that  there  was  not  a  word  in 
the  correspondence,  which  was  said  to  constitute  the 
agreement,  about  the  conditions  of  sale;  and  that, 
from  the  very  silence  of  the  agreement  respecting  them, 
the  vendor  must  be  held  to  be  bound  to  make  the  usual 
marketable  title. 

On  the  other  side,  it  was  contended  that  the  evidence 
was  offered,  not  to  add  to  or  vary  the  agreement,  but 
to  shew  what  it  was  that  the  vendor  intended  to  sell, 
and  that  the  purchaser  had  notice  of  the  vendor's 
being  able  to  give  him. 

The  evidence  was  ordered  to  be  read,  without  pre- 
judice. 

For  the  plami{ff. 

As  to  the  suiGciency  of  the  agreement,  by  letter ; 
Fowle  V.  Freeman  (a),  Huddlcston  v.  Briscoe  (6),  Saun- 
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dersou  ¥•  Jackson,  (a)  The  insertion  of  the  name  in  any 
part  of  a  note  or  letter,  without  formal  signature,  k 
•oflfeient. 

On  the  point  of  notice,  Daniels  v.  Davison  (6),  Hick 
▼.  Philips,  (c) 

Whatever  may  be  the  right  of  a  purchaser  to  require 
the  production  of  the  lessor^s  title,  he  may  by  his  acts 
and  conduct  waive  that  right  without  any  express 
stipulation.  White  v.  Fof/ambe  ((/),  Deverell  v.  Iiord 
BoUon.  (e) 

The  evidence  in  this  case  is  only  a  declaration  of 
what  the  vendor  has  to  sell — not  a  freehold,  or  lease- 
hold generally — but  such  an  interest  as  Mr.  Ogilvie 
himself  had,  and  no  other. 

For  the  defendants. 

First,  the  letter  which  is  said  to  constitute  the  agree* 
ment  on  the  part  of  Mr.  Foljambcj  amounts  only  to  a 
proposition  resting  on  treaty.  Secondly,  if  there  is  an 
agreement,  still  there  must  be  a  reference  to  the  Master 
as  to  title  generally. 

The  material  question,  which  is  as  to  the  production 
of  the  lessor^s  title,  will  principally  depend  upon  the 
evidence  of  the  auctioneer,  and  to  what  extent  it  is  to  be 
received.  It  cannot  be  received  to  prove  even  collateral 
matters,  which  are  of  the  essence  of  the  contract.  Rich 
V.  Jacksony  (/)     Brodie  v.  St.  Pauly  (g)    Clinan  v. 
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(a)  3  Bos.  &  Pull.  238. 
(6)  l6Ves.  249. 
(c)  Pre.  Cha.  575. 
(lO  II  Ves.  387. 
(e)  18  Ves.  505.   And  see, 
as  to  the  obligation  to  pro- 
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▼.    Hooker y    ante    Vol.  If. 

p.  424. 
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334.  note. 

(ir)  1  Ves.  j.  326. 

Cookcy 


OoiLVIS 
FOLJAMBX. 


60 


CASES  IN  CHANCERY. 


181T. 


OeiLTIB 

V. 

FOUAMBI* 


Cooke^  (a)  Powell  v.  Edmunds,  {h)  If  an  agreement  al 
aU,  this  was  a  new  agreement  in  substance.  The  letters 
do  not  refer  to  the  conditions  of  sale,  and  the  e  xpression 
used  bjr  the  defendant,  of  his  agreeing  *'  to  the  terms 
first  proposed/' is  entirely  unexplained;  and,  if  capable 
of  explanation,  it  must  be  by  some  writing  signed,  or 
otherwise  not  to  be  admitted.  <^  It  is  in  vain  to  reduce 
a  contract  to  writing,  if  yon  may  afterwards  refer  to  all 
that  has  passed  by  parol,"  (c)  If  it  rests  doubtful  whe- 
ther what  has  passed  in  correspondence  was  only  treaty, 
according  to  Huddleston  y.  Briscoe  ((/),  an4  Stratford 
v.  Bosworth  (e),  the  parties  must  be  left  to  law.  Da- 
fdeU  T.  Davison  has  no  reference  to  this  case.. 


The  Masteb  of  the  Rolls. 

Upon  the  first  point,  I  am  satisfied  that  the  letters 
amount  to  a  complete  agreement.  The  other  point  may 
deserve  rather  more  consideration,  and  I  shall  defer 
giving  my  reasons  respecting  the  first  till  I  am  ready 
to  pronounce  judgment  on  both  together. 


The  Master  of  the  Rolls. 

Two  questions  have  been  made  in  this  case — first, 
whether  there  is  a  complete  agreement  between  the 
parties,— secondly,  supposing  there  is,  whether  the  de- 
fendants are  entitled  to  the  usual  general  reference 
with  respect  to  the  title. 


X 


I.  As  to  the  first,  the  agreement,  supposing  it  to  be 
properly  signed,  is  reduced  to  sufficient  certainty  by  the 


(a)  1  Scho.  &  Lef.  32.  35. 
O'Herlihy  ▼.  If  edges,  ib.l2S. 

(b)  12  East,  a. 


(c)  Per  Heath  J.  in  Pick^ 
eringY.Dows^n^  4  Tauot.784. 

(d)  11  Ves.  583.  591. 

(0  2  Ves.  &  B.  341. 
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i:wo  letters  of  the  96th  of  June  1814.  I  see  nothing 
that  remained  to  be  adjusted  between  the  parties- 
nothing  that  required  explanation — nothing  to  be  the 
Bobject  of  fiirther  treaty  or  correspondence.  The  sub- 
ject matter  of  the  agreement  is  left,  indeed,  to  be  as« 
oertained  by  extrinsic  evidence ;  and,  for  that  purpose, 
soch  evidence  may  be  received.  The  defendant  speaks 
of  <<  Mr.  OgiMe's  house,"  and  agrees  <<  to  give  £UfiOO 
fer  iJie  premises /*  and  parol  evidence  has  always  heen 
admitted,  in  such  a  case,  to  shew  to  what  house,  and  to 
what  premises,  the  treaty  related.  In  whatever  sense 
Mr.  FoSambe  may  have  used  the  word  <<  first,''  it  creates 
no  ambiguity  as  to  his  meaning ;  for  he  distinctly  spe- 
cifies what  the  terms  are  to  which  he  does  agree.  Mr. 
Ogihie^s  further  ofler  of  throwing  certain  articles  of 
ornamental  furniture  into  the  bargain  seems  indeed  to 
be  accompanied  with  the  condition  of  Mr.  Foffambe^s 
taking  the  carpets,  &c.  at  a  valuation.  But  that  did 
not  at  all  aflect  the  rest  of  the  agreement.  It  was 
merely  an  offer,  which  Mr.  Foffambe  had  the  option 
either  to  accept  or  decline ;  and,  when  he  declined  it, 
the  business  was  left  in  the  same  state  as  if  that  addi- 
tional offisr  had  not  been  made.  As  to  the  mortgage, 
Mr.  Fo^anAe  appears  to  have  rested  satisfied  with  the 
infi>niiation  Mr.  Ogihaie  had  given  him  as  to  Messrs. 
'GnfUf's  readiness  to  continue  it  for  a  year,  and  there- 
Soite  thought  it  unnecessary  to  stipulate  any  thing 
further  than  that  the  interest  should  be  paid  to  the  S9th 
of  September.  It  would  be  a  strange  objection  on  his 
part,  to  say,  I  ought  not  to  have  been  so  satisfied,  but 
should  have  declined  concluding  the  agreement  till 
I  had  a  direct  assurance  from  Messrs.  Cauits  them- 
selves that  they  would  give  the  required  indulgence. 
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I  hardly  knew  an  instance,  in  which  an  agreement 
to  be  collected  from-correspondence,  where  it  has 
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been  so  clearly  made  out  as  it  is  in  this  case.  It  is  im- 
possible to  say  that|  in  HuddksUme  v«  Briscoe  (a),  tb^ 
parties  bad  expressed  tbemselves  in  sucb  explicit  terms 
as  are  to  be  found  in  the  two  letters  of  the  26th  of  Jane. 
Yet  the  Lord  Chancellor  agreed  with  me  in  opinion  that 
from  the  correspondence  an  agreement  was  to  be  col- 
lected. Stratford  v.  Bosworlh  (6)  does  not  bear  upon 
this  case :  because  there  was  a  material  term  in  the 
treaty,  as  to  which  the  parties  had  come  to  no  agree- 
ments The  vendor  proposed  that  all  expences  should 
be  borne  by  thp  purchaser,  and  to  that  proposal  the 
purchaser  bad  never  assented.  But  here,  there  is 
nothing  about  which  the  parties  differ.  There  is  no 
dispute,  either  as  to  the  subject  matter  of  the  agreement, 
as  to  its  terms,  or  as  to  the  time  of  its  completion. 


Another  question  is,  whether,  taking  the  agreement 
to  be  sufficiently  explicit  in  terms,  it  has  the  signature 
which  is  required  by  the  statute.  It  is  admitted  that, 
provided  the  name  be  inserted  in  such  manner  as  to 
have  the  effect  of  authenticating  the  instrument,  the 
provision  of  the  act  is  complied  with,  and  it  does  not 
much  signify  in  what  part  of  the  instrument  the  name 
is  to  be  found.  In  Stokes  v.  Moore  (c),  the  objection 
was  that  this  authentication  was  wanting,  the  name 
being  introduced  incidentally  in  the  middle  of  tbe 
paper,  and  referring,  in  grammatical  construction,  only 
to  a  single  term  in  the  conditions.  There  was  no  ob- 
jection on  the  score  of  the  Christimi  name  being  wanting; 
but  the  ground  of  the  decision  was,  that  the  name,  being 
introduced  where  it  was,  did  not  govern  the  entire  agree- 
ment.   In  White  v.  Proctor  (d),  the  Court  of  Common 
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Ple«8  held  that  the  auctioneer's  writiog  down  ^<  Mr. 
Sioies^*  in  his  book  as  the  purchaser  was  a  sufficieot 
a^natare  within  the  statute.  Here,  the  name  begins 
the  note,  and  governs  all  that  follows.  I  am  therefore 
of  opinion  that  there  is  in  this  case  an  agreement  re« 
daced  to  a  certainty,  with  such  a  signature  as  is  re** 
qaifed  by  the  statute. 

II.  As  to  the  second  question,  it  does  not  appear  to 
me  to  be  decided  or  affected  by  any  of  the  cases  which 
have  been  cited.  In  Brodie  v.  SL  Pond  (a),  the  point 
wasy  that  the  whole  substance  of  the  agreement  must  be 
»  writiog.  And  the  agreement  in  that  case  was  uncer- 
tain and  incomplete,  as  it  did  not  specify  which  of  the 
covenants  contained  in  another  instrument  were  to  com^- 
pose  a  part  of  it.  It  was  by  parol  evidence  that  it  was 
to  be  ascertained  what  covenants  had,  and  what  had 
not,  been  read,  and  therefore  the  essential  terms  of  the 
agreement  were  to  be  ascertained  by  parol  evidence. 

Other  cases  were  cited  to  prove  what  is  clearly  esta« 
blished,  {vi%.)  that  parol  evidence  cannot  be  admitted  to 
vary  a  written  agreement.  In  Powell  v.  Edmonds  (6), 
and  in  Rich  v.  Jackson  (c),  the  parol  evidence  would 
dearly  have  had  that  effect;  for,  with  respect  to  the 
first,  an  agreement  to  pay  a  certain  sum  for  a  lot  of  tim* 
her,  without  reference  to  the  quantity,  is  different  from 
an  agreement  to  pay  that  sum,  on  condition  only  that  a 
given  quantity  of  timber  was  contained  in  the  lot.  In 
Bkh  V.  Jackson  the  written  agreement  only  expressed 
that  a  certain  rent  was  to  be  paid  for  the  lease  agreed  to 
be  taken.  The  parol  evidence  would  have  added  a  sti* 
pelation  that  the  lessee  should  pay  the  land  tax.    This 


03 


1817. 


Ogilyze 

FoL/AMBE. 


(a)  1  Ves.  j.  3M. 
ib)  12  East,  6. 
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W6uld|  in  sobstance,  haveamoonted  to  a  different  agree- 
ment, being  for  an  increased  rent.  Bat  here  the  contro* 
yersy  between  the  parties  is  altogether  collateral  to  the 
agreement.  No  term  in  the  written  agreement  is  sought 
to  be  varied  or  added  to.  The  right  to  a  good  title  is  a 
right  not  growing  out  of  the  agreement  between  the 
parties,  but  which  is  given  by  law.  The  defendant  in« 
sists  on  having  a  good  title,  not  because  it  is  stipulated 
for  by  the  agreement,  but  on  the  general  rightof  a  pur- 
chaser  to  require  it ;  and  the  answer  is,  he  has  waived 
it,  having  chosen  to  go  on  with  and  conclude  the  agree- 
ment  after  be  had  full  notice  that  be  was  not  to  expect 
it.  I  take  thi^to  be  matter  of  notice,  and  not  of  con- 
tract ;  and  so  the  Lord  Chancellor  treats  it  in  White  v. 
Foljambe  (a)  and  Dexerell  v.  Lord  Bolton  (6).  He  says 
that,  if  a  vendor  of  a  leasehold  interest  means  to  sell 
without  production  of  his  lessor's  title,  he  ought  to  de- 
clare it.  Here,  Mr  Ogilvie  has  declared  that  his  land- 
lord's title  is  not  to  be  produced ;  and  is  he  to  be  left  in 
the  same  situation  as  if  he  had  been  wholly  silent  on 
the  subject?  If  he  had  given  no  notice,  all  that  the  de- 
fendants would  have  been  entitled  to  would  be  a  refer- 
ence as  to  title ;  and  that  is  what  they  require,  now  that 
notice  has  been  given.  This  would  therefore  be  to  ex- 
clude the  effect  of  notice,  and  of  the  distinction  made  by 
those  decisions,  altogether. 


Now,  it  is  impossible  to  have  more  precise  and  defi- 
nite notice  than  that  which  has  been  given  to  Mr. 
Foljambe.  Not  only  is  the  particular  of  sale  before  him 
at  the  time  of  the  auction ;  but,  after  the  auction,  a  se- 
cond copy  of  the  particular  is  delivered  to  him,  accom- 
panied with  an  express  intimation  that  he  is  to  treat 
upon  the  footing  of  the  terms  therein  contained.     It  ig 

(a)  11  Ves.  337.  FUdes  v.  Hooker^  ab.  sup* 

(fi)  18  Ves.  505.    And  see 

matter 
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Bdrtter  of  every  day'0  practice  that  a  party  may,  by  his 
acts  and  conduct,  waive  a  right  whidi  he  possesses,  and 
that  diis  may  be  done  without  its  being  reduced  to  the 
shape  of  a  specific  contract.  The  exemption  of  common 
carriers  from  their  legal  liability  is  effected  by  notice, 
without  any  express  contract  So  also  the  authority  of 
one  partner  to  bind  anodier  may  be  limited  by  notice,  as 
in  Ijord  GallzDoy  v.  Matthew,  (a)  And  the  notice  itself 
needs  not  to  be  in  writing.  In  Gumtb  v.  Erhart  (b)y 
where  the  Court  of  Common  Pleas  determined— and 
which  determination  has  been  very  properly  adhered  to 
ever  since— that  the  verbal  declarations  of  an  auctioneer 
at  the  time  of  sale  shall  not  be  received  as  evidence  to 
contradict  the  printed  particulars,  the  Court  did  not  de- 
termine that  there  might  not  be  room  for  the  admission 
of  such  evidence  where  the  purchaser  has  personal  in- 
ibrmatlon  given  him  of  a  mistake  in  the  particulars,  (c) 
An  incumbrance  is,  pro  taniOy  a  defect  of  tiUe.  But, 
suppose  the  letters  which  constitute  this  agreement  had 
taken  no  notice  of  the  ground-rent,  it  would  be  quite 
impossible  to  maintain  that  Mr.  Fofjambe  was  to  have 
been  indemnified  against  that  incumbrance,  when  it  was 
expressly  stated  in  the  printed  particulars.  Even  in 
cases  where  there  has  been  a  covenant  against  incum- 
bances,  it  has  been  sometimes  doubted  whether  that 
covenant  would  extend  tq  protect  a  purchaser  against 
incumbrances  of  which  he  had  express  notice.  Suppose 
Mr.  Ogilvie  had  stated  in  his  particular  that  he  would 
produce  his  lessor's  tide,  and  the  agreement  itself  had 
been  silent  with  respect  to  it,  could  he  have  been  allowed 
to  agitate  the  question  as  to  the  obligation  of  the  vendor 
of  a  lease  to  produce  the  lessor's  titie  ?  I  apprehend,  he 
would  not.    He  would  have  been  bound  by  the  repre- 


1817. 


Ogilvie 

V. 
FOUAMBE. 


(a)  10  East,  264. 
(6)  I  H.  BUck.  289. 
Vol.  III. 


(c)  See  Sugd.  Vend,  and 
Parch.  107.  fifth  ed. 
F  sentation, 
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lenflfttion,  on  the  footMig^  of  wkich  tbe  treaty  proceeded, 
Wby  is  the  pircfcaser  to  daim  i^inst  Uuit  vepreseDta- 
tion  which  is  made  to  him,  and  on  Ae  footing  of  which 
be  «  contested  to  treat  ?  It  is  to  be  presiMned  that  ho 
eoBsiders,  in  tte  price,  the  diflference  between  the  one 
Und  *of  tide  and  tbe  other. 


I  mm,  Iberefbre,  of  opintoa  that,  althongh  the  de* 
fimdiliite  have  b  rq^fat  to  Bee  whether  Mr.  Ogilvie  him- 
irif  has  «  tide,  the  reference  ought  4o  exclude  any  in- 
fviry  iBrin  the  tide  of  the  leesor. 


Dedarej  That  flie  agreement  contained  in  the  letterg, 
bearing  date  respectively  the  96th  of  June  1814, 
ought  to  be  specifically  performed  and  carried  into  exe- 
cution, and  the  plaintifi^  not  to  be  required  to  produce 
the  tide  of  the  lessor  (the  Earl  ct  Chosvenor)  and  his 
trustees  to  grant  the  indenture  of  lease  in  the  plead- 
ings mentioned. 

AgfiTy  ftc.  to  enquire  whether  the  plaintifi^  can 
make  a  good  title  to  the  premises,  to  be  derived  under 
the  said  lease,  and  the  Master  to  state  his  opinion 
uiereon. 

SMorve  ferth^  disections,  &c. 

11%.  Lib.  1816.  B.  fo.  1786. 
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JOHN     LOCKMAN     POTINGER,     SARAH        j^^^^^ 
FRANCES     POTINGER,     and     HARRIET     Myl.il. 
ANN   POTINGER,    In&nts,    by   RICHARD 
POTINGER,  their  next  Friend,   •   Plaintiffs; 

ROBERT  WIGHTMAN  and  HARRIET  his 
Wife  (late  HARRIET  POTINGER,  Widow,) 
WILLIAM  BROCK,  BENJAMIN  LE  ME- 
SURIER,  RICHARD  POTINGER,  MARIA 
POTINGER,  WILLIAM  POTINGER  and 
ZELIA  POTINGER,  Infants,  by  IRVING 
BROCK  tbeir  Guardian,  WILLIAM  DE  JER- 
SEY, and  DANIEL  DE  LISLE  BROCK,  out 
of  the  Jurisdiction  of  the  Court,  JOHN  THOMAS, 
SAMUEL  DUBREE,  MOSES  DAVID  GET- 
TING, NEWMAN  SMITH,  and  JOHN 
POINGDESTRE,      .    -    -    .      Defendants. 

IN  December  1805,  Thomas Potingefj  a  native  of  Eng^  T.  P.  a  native 
landj  died  in  Cruemsej/^  the  place  of  his  domicil,  in-  of  Englandj 
testate,  lea^ng  seven  ehildren  living  at  his  decease —  domiciled  in 

fear  by  a  former  wife,  (the  four  infent  defendants,)  and  ^^rnsetf,  dies 

intestate,  leav- 
ing a  widow,  and  infant  children  by  her,  and  also  by  a  former  wife.  The 
widow,  after  his  death,  is  appointed  guardian  of  the  children  by  the 
Royal  Court  of  Guernsey^  and  in  conjunction  with  another  person,  who 
is  appointed  guardian  of  the  children  by  the  former  marriage,  sells  the 
property  of  the  intestate  and  Invests  the  produce  in  the  English  funds, 
after  which  she  comes  to  England  with  her  diiLdren,  and  is  domiciled 
there.  On  th^  death  of  9ome  of  the  children  under  age,  a  question 
arises,  whether  their  shares  of  the  property  have  become  distributable 
according  to  the  law  of  England^  or  of  Guernsey;  and  it  was  held  that 
the  law  of  England  is  to  govern  the  succession,  the  domicil  of  the 
children  being  (according  to  the  opinion  of  foreign  jurists,  our  own 
Uw  being  sMeot  on  the  subject,)  to  follow  the  domidl  of  the  surviving 
fliaiher,  where  no  fraudulent  intention  can  be  imputed.  But  fraud  may 
te  presaiaed|  where  no  reasenafaie  cause  appears  for  the  removal. 

F  2  three. 
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POTINGER 

9. 
WlOHTBCAK. 


three,  (namely,  JohnLockman  Potingery  Sarah  Frances 
Potingery  the  infant  plaintiffs,  and  Henri/  James  Po» 
tinger^  deceased  before  the  filing  of  the  bill,)  by  bis. 
widow  the  defendant  Harriet  Wightman^  who  was  then 
pregnant  of  a  fourth  child,  afterwards  bom,  the  plaintiff, 
Harriet  Ann  Potinger. 

Shortly  after  the  decease  of  the  intestate  the  Royal 
Court  in  Guemsej/y  on  the  nomination  of  the  nearest  re- 
latives of  the  children,  appointed  the  defendant  Darnel 
De  Lisle  Brock  guardian  for  the  children  of  the  first 
marriage,  and  the  widow  guardian  for  her  own  child- 
ren ; — and,  by  permission  of  the  Royal  Court,  Daniel 
De  JLisle  Brocky  and  the  widow,  in  their  character  of 
guardians,  sold  the  real  and  personal  estate  of  the  intes- 
tate in  the  island  of  Guernsey ^  and  vested  the  produce 
in  the  English  funds. 

In  September  1806,  the  widow  quitted  the  island  of 
Guernsey y  and  came  to  England^  bringing  with  her  her 
four  infieint  children,  and  from  that  time  established  her 
AomicHiVk  England.  InJlfa^l809,  Henry  James  Potin* 
ger  died  at  the  age  of  six  years ;  and  in  April  1812, 
John  Lockman  Poiinger  died  at  the  age  of  ten  years. 


i 


The  bill  prayed  the  usual  accounts  of  the  real  and 
personal  estate  of  the  intestate*  The  decree  directed 
an  inquiry  ^^  Whether  the  intestate  was  domiciled  in  the 
island  of  Guernsey^  and,  if  the  Master  should  find  that 
he  was  domiciled  there  at  the  time  of  his  death,  he  was 
to  inquire  and  state  who  was,  or  were,  his  heir  or  heirs 
at  law  at  the  time  of  his  death,  and  what  was  the  law  of 
the  island  with  respect  to  real  and  personal  estates,  and 
who  was,  or  were,  and  are,  according  to  the  law  of  the 
said  island,  entitled  to  the  intestate's  real  and  personal 
estate  therein,  and  in  what  shares  and  proportions." 

By 
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By  bis  report,  dated  8(h  April,  1816,  the  Master  1817. 

stated  that  the  intestate  was  domiciled  in  Guernsey  at  ''-^^rsm/ 
the  time  of  his  death;  and  be  also  stated  the  law  of     Po"''o"^ 

Guernsey  respecting  the  descent  of  the  real  estate,  and  Wiohtman, 
the  distribntion  of  the  personal  estate,  of  persons  dying 
iBlestate  there,  as  follows: — ^^  When  a  man,  a  native  of    Lawof  GWm- 

^  England^  dies  inteslate  in  the  said  island,  seised  and  '^  ^  ^^  ^^^ 

"  possessed  of  real  and  personal  estate  there  and  in  ^®^^'**  ®^  ^^^^ 

<^  England^  leaving  a  widow,  and  sons  and  daughters  j-  ^  -u  ^s       » 

"  by  a  former  wife,  and  sons  and  daughters  by  his  sur-  personal  estate 

vising  widow,  who  was  at  his  death  ensient  with  of  persons  dy- 

^^  child,  (which  was  in  due  time  after  his  death  bom  ing  intestate. 
^^aljv€^)  the  widow  of  such  intestate  is  entitled  to 
^*  dower,  which  is  the  possession,  use  and  enjoyment 
u  Anwiw^^  ||0r  jife^  Qf  Que  third  part  of  the  real  estate 


u 


^  which  her  said  deceased  husband  was  seised  and  pos- 
^  aessed  of  at  the  time  of  his  death  in  the  said  island  of 
'^  Gtiermet/y  unless  by  some  stipulation  in  the  marriage 
^contract  it  should  have  been  provided  otherwise. 
^  One  diird  part  of  the  personal  estate  becomes  the 
^  widow's  property,  and  no  real  estate  in  Guernsey 
^caa  be  devised  by  will.  The  real  estate  in  that 
^  island  is  divided  after  the  death  of  the  owner  in  the 
^'  following  manner,  vts.  one- twentieth  part  of  the  land 
^  (the  buildings  thereon  included)  belongs  to  the  sons, 
'^  and  is  taken  where  the  eldest  son,  purposely,  for  him 
^  and  his  brothers,  places  a  stake ;  out  of  which  he  is 
^^  allowed  for  his  eldership  according  to  the  quantity 
^  of  land,  or  value  of  the  same,  mz.  from  16  to  S2 
^  perches  of  ground  adjoining  the  spot  where  he  has 
^  fixed  the  stake.  The  rest  of  the  said  80th  part,  if 
'^  any,  is  divided  between  him  and  his  brothers  in  equal 
^^  portions,  and  the  remaining  nineteen-twentieths  of 
^'  the  land  are  divided  as  follows: — two-thirds  to  the 
^^  eldest  son,  and  his  brothers^  in  equal  portions,  and 
^^  the  other  third  part  for  the  sisters,  to  be  divided 

**  equally 
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1817.  ^^  equally  between  them.    But,  if  the  sons  are  more 

^^  in  number  than  the  daughters,  and,  by  claiming  one* 
^^  third  of  the  whole  real  estate,  the  sisters  would  hare 
WiGHTMAir.    ^^  each  more  than  each  of  their  brothers,  the  brothers 

^*  may  require  that  the  real  estate  should  be  equally 
*^  divided  between  all  the  children,  the  brothers  giving 
^'  up  their  claim  to  the  said  twentieth  part,  (the  elder- 
'^  ship,  which  the  eldest  son  is  always  entitled  to,  ex* 
<'  cepted,)  to  which  they  wonld  otherwise  have  been 
^  entitled ;  but  the  whole  to  be  subject  to  the  widow's 
'^  dower  as  aforesaid.  After  the  widow  has  taken  one* 
<*  third  out  of  the  personal  estate,  the  elder  son  is  al- 
^*  lowed,  for  his  eldership,  one-seventh,  or  at  most  one- 
<'  sixth  part,  of  the  remaining  two-thirds,  so  far  as  the 
^^  same  consists  of  household  furniture,  plate,  jewels 
*^  and  linen,  or  what  is  called  mewbksy  mtwbhns;  and 
'^  all  the  remainder  of  the  personal  estate  is  divided  be- 
^'  tweett  him,  his  brothers  and  sisters,  in  equal  portions. 
^  In  case  toy  or  either  of  th6  sons  or  daughters  of  such 
^  deceased  person  should  die  without  issue,  and  unmar- 
^<  ried,  the  real  estate,  to  which  such  children,  so  dying, 
<<  were  entitled  at  their  respective  deaths  in  the  island, 
'^  becomes  distributable  in  equal  portions  between  all 
<<  the  surviving  brothers,  exclusively  of  the  sisters,  with- 
^  out  distinction,  whether  they  be  of  the  first  or  last 
^^  wife ;  and  a  similar  distribution  of  their  personal 
^^  estate,  if  they  be  domiciled  in  the  island,  takes  place 
*^  between  the  brothers,  exclusively  of  the  sisters,  also 
**  without  distinction,  whether  they  be  of  the  first  or 
*^  second  marriage ;  but,  if  such  child  or  children, 
*^  whether  th^y  be  of  the  first  or  second  marriage, 
^^  should  have  acquired  a  settlement,  and  be  domiciled 
'^  out  of  the  island,  the  division  of  their  personal  estate 
'^  should  be  made  in  conformity  to  the  laws  where 
'<  such  child  or  children  had  acquired  a  settlement,  and 
^^  were  domiciled/' 

After 
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After  aaeerUiniDg  tfie  original  shares  of  tba  r^pec* 
tive  parties  in  tfae  iaiestale^s  peraoml  estate,  the  Maa^ 
ter  proceeded  to  certify  that^  ia  consequence  of  th^ 
death  ofJakm  hockwum  Pdmger^  and  Hemjf  Jwm9i 
Poitngefj  their  shares  in  the  intestate^s  personal  estates 
were  become  divisible  in  equal  shares  between  their 
aunriviog  brothers,  the  defendants,  JRk/uard  Pptingev 
and  WUBam  Potmger. 


1817. 


WianxMiiu 


When  the  cause  came  oa  fiur  fiirtber  directions,  Ihia 
concluflion  was  control ^rted ;  and  it  was  coatepde^  on 
the  part  of  the  widow  and  thedaagbtersi  tihat  the  shares 
of  the  deceased  children  were  distributable  by  the  law  of 
EngkmL  It  beiqg  admitted  that  petsonal  property  is 
r^olaled  by  the  domieil  of  the  prc^prietov,  the  questioa 
was,  whether  the  deceased  childrea  rataioed  their  patera 
aal  doBueil  in  Ouarm^  or  acq[uired  a  new 
donieil  from  their  pother  ia  M^UurA 


By aa «rdsr dated SVtk  Jif^  1816,  Hmareferred 
hack  to  the  Master  to  report  the  domieil  of  the  children 
at  the  time  of  their  death,  with  liberty  to  state  any  spe- 
cial eifeumataaces.'^By  bis  report,  dated  8tb  JffarcA 
1817,  the  Master  foaad  that  the  cUIdfW,  at  the  time 
of  their  deaths  were  domiciled  ia  EngUmi»  The  cause 
oamiBg  on  agaia  for  fiirther  directions,  the  question 
was  argued. 

Bdl  aad  Htaid  (for  the  defendants  Richard  Poiinp 
ger  and  WUliam  Potingeryihe  survi? ing  brothers,)  ar« 
goed,  against  the  ^Master's  report,  that  there  had  been 
ao  dange  of  domieil.  The  question  had  never  been 
positively  decided,  and  there  was  no  law  in  the  island  of 
Gttemsey  applicable  to  the  case.  By  the  law  of  Eng^ 
hmdy  it  was  a  question  of  intention.  An  infant  was  in» 
capable  of  exercising  any  intention-^^nd  to  give  such  a 

power 


n 
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power  to  a  guardian,  would  be  to  invest  him  witfi  an 
authority  greater  than  the  law,  in  other  instances,  de- 
nies— such  as,  an  authority  to  change  the  nature  of  the 
infant's  property.  It  would,  besides,  be  holding  out » 
temptation  to  fraud. 

Sir  S.  Ramillyy  and  StDanskm^  for  the  plaintiffs. 

The  proposition  which  we  maintain  is,  that  the  do* 
micil  of  the  widow,  combining  (during  her  widowhood) 
the  characters  of  guardian  and  head  of  the  family,  is 
communicated  to  her  minor  children. 

The  power  to  transfer  the  domicil  of  the  minor  is 
inherent  in  the  guardian.  It  is  absurd  to  suppose  that 
the  law  appointing  him  to  protect  the  interests  of  the 
minor,  omits  to  invest  him  with  powers  adapted  to 
afford  that  protection—- nor  can  it  be  denied  that  the 
interests  of  the  minor  may  in  many  events  be  pro- 
moted by  the  transfer,  or  prejudiced  by  the  permanence 
of  bis  domieil. 


V 


This  case  affbrds  an  example  of  a  most  important 
benefit  consequential  on  the  transfer, — ^the  acquisition 
of  a  power  of  disposition  over  personal  estate.-^By 
the  law  of  Chiermetf^  the  children  could  not  dispose  of 
their  property,  either  real  or  personal,  during  their 
minority. — By  the  law  of  England^  they  are  competent 
to  dispose  of  their  personal  property  by  will,  at  the  age 
of  fourteen.  {Co.  LiU.  89.  Harg.  Note  6.)  The  transfer 
of  the  domicil  therefore,  gave  to  them,  at  that  age,  the 
absolute  interest  in  property,  of  which  they  were  before 
only  tenants  for  life ;  an  advantage  so  substantial  that 
it  has  frequently  been  assigned  by  Courts  of  Equity,  as 
a  reason  for  permitting  the  conversion  of  the  real  estate 
of  an  infimt  into  personalty,  and  prohibiting  the 

converse, 
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eoateney  Pienon  v.  Shore  (a),  Earl  of  Wmchebea  v. 
Nardiffe  (Jb)j  Thomas  v.  HewitL  (c> 

It  would  not  be  diflScnlt  to  suggest  cases  of  ordinary 
oecurrencey  in  which,  without  a  power  in  the  guardian 
to  transfer  the  domicil  of  the  minor,  a  British  subject 
resident  in  fitg'iltiiiJ  must  continue,  during  his  minority, 
immutably  domiciled  in  a  hostile  territory. 

Upon  principle,  therefore,  the  guardian  is  competent 
to  transfer  the  domicil  of  the  minor :  but,  at  least,  it 
seems  impossible  to  deny  that  power  to  the  mdaw% 
who,  succeeding  on  the  death  of  her  husband  to  the 
station  of  head  of  the  fiimily,  combines  that  character 
with  the  character  of  guardian.  To  deny  her  power, 
is  to  aflSrm  the  general  proposition,  that  after  the  death 
of  the  fttber,  the  domicil  of  the  minor,  however  much 
his  interests  may  require  a  change,  remains  immutable 
during  his  minority. 

Of  authority  on  this  subject,  in  the  English  law, 
none  exists — ^The  dictum  of  Lord  Alvankyj  that  a 
minor  cannot,  during  his  state  of  pupillage,  acquire  a 
domicil  of  his  own,  (Somerville  v.  SomerviUe  (d)y)  ob- 
viously refers  to  a  domicil,  acquired,  according  to  the 
expression  of  Bynkershoek^  ^^praprio  marte^^  by  the 
minor's  own  acts :  but  it  has  been  much  discussed  by 
foreign  jurists,  to  whose  opinions  (in  the  absence  of 
domestic  authorities)  our  Courts  are  accustomed  to  re- 
sort, on  questions  which  (like  the  present,)  must  be  de- 
cided rather  by  general  principles  of  law,  than  by  the 
peculiar  doctrines  of  any  local  code. 
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(a)  1  Atk.  480. 
ib)  1  Yem.  437. 


(c)  a  Ves.  j.  264. 

(d)  5  Ves.  787. 
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Voei  (a}  maintains  the  right  of  the  survifing  parent^ 
whether  father  or  mother,  to  transfiMT  the  domicil  of 
the  minor ;  with  the  exception  of  cases,  in  which  the 
transfer  is  made^  not  for  the  benefit  of  the  minor,  but 
in  contemplation  of  his  death,  and  wilii  the  purpose  of 
securing  a  larger  share  in  the  successioa.  In  sucb 
cases,  the  attempt  to  transfer  the  domicil  is  fraudulent^ 
and  therefore  inefl^tual :  but^  in  order  to  raise  the- 
presumption  of  fraud,  two  circumstances  must  concur ; 
a  change  of  domicil  to  a  place,  the  kw  of  succession  of' 
which  is  more  fevourable  to  the  surviving  parent  thaiv 
the  law  of  the  place  of  original  domicil;  and  indispo* 
sitiOB  of  the  minor  at  the  time  of  the  change. 

Rodenberg  (&),  in  substance,  agrees  with  Voet. 


(o)  Comm.  ad  Fknd.  Lib. 
5.  tit.  1.  8. 100.  The  case 
pat  by  Voet  io  the  passage 
referred  to  explains  clearly 
the  nature  of  the  fraud  in- 
tended. 

^  Qnid  enim,  si  pater  na« 
terre  ex  e&  HoUtrndim  parte 
qosB  jure  Soabinko  regilur, 
et  in  qu&,  solato  per  mortem 
coDJagis  matrimonlo,  super* 
stes  liberis  neqoit  ab  intes* 
tato  haerci  esse,  in  alteram 
ejusdem  UoUandiw  partem, 
quae  jnre  ^sdomkoy  paren- 
tem  superstitem  ad  luctuosam 
iilii  hsreditatem  Tocantes 
utitur,  domicilium  traiistu- 
lerit,  quod  impuberem  lan- 
guentem  videt,  ac  propediem 
turbalo  mortalitatis  ordine 
blbi      orbitatem     superven- 


tarara  veretar,  quo  possit 
ex  nofi  domicilii  jure  Impm- 
beri  saccedere  ?"  •— But  he 
goes  on  afterwards  to  say, 
^  Coniri^  §1  nulla  talis  haere- 
ditatis  aat  aUorias  cmnaiodl). 
cam  tertii  detriasento  cap* 
l^di,  ratio  appareat;  uaum 
paremte  juUam  ami  probabi'^ 
iem  ctttuam  nUgrandi  habeaie^ 
Ubcri  sani  vegelique  migreni  / 
&c»  nihil  impedimento  est,  quo 
minus  talis  raigratio  parentis 
superstitis,  boo^  fide  facta, 
etiam  ad  domicilii  pupillaris 
translationem  efHcax  foret, 
etiamsi  delude  ipsis  sioe  tes- 
iamento  decedentibus  parens 
superstes  ex  novi  domicilii 
jure  haeres  sit,"  &c. 

(6)  Do  Jure  Conj.  Tit,  2. 
cap.  1.  s.  6.  cap.  2.  s.  2,  3. 

Bynkershoeky 
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Bynkershoek^  who  devotes  a  whole  chapter  to  the 
disetmion  of  thi»  particular  question  (a),  ascribes  to  the 


1817. 


(a)  Qaeat  Jar .  Pri?.  Lib.  1 . 
c.  10.  The  Chapter  is  thus 
entitled. 

«<  De  domiciiio  impnberis 
Tel  minoris,  et  an  superstes 
parens  ?ei  tatot  id  mntare 
posset^  et  quo  effecta  circa 
lacceasionem  ab  intestate  ?" 
And  he  pats  a  case  which 
came  under  his  cognizance 
as  a  member  of  the  Sopreme 
CooncU  of  HoUandj,  and 
whidi  appears  decisire  of  the 
present  question. 

<<  Pater  .^ffiMlenlaifiiiieofif 
•t  natrem  et  TUkm  qal  An^ 
sterdami   habltabat,    llberis 
sais  tatores  dedit.     Mater 
eademqueYidoa,  menseMaj. 
1714,   cam  liberie  qainqae, 
qaos  penes  se  habebat,  Avn^ 
tierdtalu}  abit,  et  LeUam  do- 
midlium  transfert,  ut  minor! 
snmptu  ibi  se  suosque  ezhi* 
beiei,   nihil  qnicqaam  con* 
tradiceote  tntore  Amsterdam* 
mensL    Mense  Not.  ejnsd. 
anni,  7%£a  (qa«  erat  ex  qain^ 
qoe   liberis)    Amsterdamum 
redit,  et  ibi  edncanda  tradi- 
tar  Matronae  cuidam  in  scho* 
iipnellari.  Mense  Ang.  1773, 
ilia  71^0,  Leidam   rerersa, 
moliebatur  nuptias  cum  MtB^ 
vh.    Cum  Mater  dissentiret, 
a  Tun  et  Mcevio  Tocatar  ad 
magistratum   Leidememj  ut 
redderet  dissensus   sal   ra- 


tiones.  SaperTeninot  aiagistri 
papillares,   qai  Amsicrdami 
sunt,  et  contendunt  illas  ra* 
tiones  apud  se  esse  xedden- 
das ;— Tf/tom  enim  minorem 
nunqaam    domiciliam    mn« 
tILsse.  Cam  ea  res  anice  pen- 
deret  a  mntatione  domicilii, 
placnit  partibos  de  ill&  prae- 
termissis  aliis  judicibas,  sta* 
tim  litigare   apud  Senatnm 
Sapremnm.      Senatus    nihil 
Torius  esse  putarit,  qnam  tI* 
dnam,    qninqne    liberornm 
matrem,    eandemqne   tntri- 
cem,   potuisse,    quo    Tollet, 
domiciliam  transferre,  et  re- 
Ter&  cum  TkiA  minore,  et 
reliquis  fratribus  et  sororibus 
transtulisse  Leidamj  ubi  st- 
mul  adhuc  habitabant.    Pa* 
tris  domiciliam  morte  extinc* 
tum  erat,  et  mater,  nunc  sui 
juris,  parsimonias  consulens, 
cum  liberis  suis  Leidm  edere, 
qaam    Amsterdami  esnrire, 
malnit.  Qaod  autem  TUia^  ad 
scholam  pueilarem  freqaen- 
tandam,  noTem  fere  menses 
Amiierdami  morata  fuerit,  eo 
Ipso  domiciliam  mut^se  ne- 
mo facile  dizerlt,  et  contra 
quoque  responsnm  est.    At- 
qoeita  Senatus, 21  Jul.  I7I6, 
judicsTit  TUiam  Leidas  ha- 
bitare,  et  ibi,  si  Tellet,  ma- 
trem  posse  matrimonio  con- 
tradicere." 

surviving 
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surviving  parent  an  absolute  power  of  transferring  the 
domlcil  of  the  minor;  and  he  objects  to  the  exceptioni 
of  cases  of  fraud,  assigning  as  the  ground  of  his  objec- 
tion, the  difficulty  ofascertaining  the  intention  of  die 
parent,  i^nd  ofdefining  the  requisite  degree  of  Indispo- 
sition in  the  minor* 


The  French  law  on  this  subject  as  it  is  to  be  collected 
from  Demsari  (a),  appears  involved  in  some  degree  of 
confusion :  but  Pothier^  who  discusses  the  question  at 
length  (&),  though  he  differs  from  other  jurists  in  deny- 
ing to  the  guardian^  explicitly  agrees  with  them  in 


Bynkershoek  afterwards 
states  the  case  pat  by  Voet 
KndRodenburg ;  and  discoun- 
teoances,  even  so  far  as  to  ridi- 
dole,  the  distinction  made  by 
them  of  a  frauduierU  change 
of  domicile  as  to  its  aathoriz- 
ing  an  ioqoiiy  9110  anwto  the 
change  was  tf  ected* 

(a)  Voce  Domidhy  s.  0. 
14.  37. 

(6)  Co4tame8  d'Orleaniy 
p.  6.  8. 
Introd.  G6n6rale.  Chap.  1. 
s.  1.  No.  16—%. 

After  denying  to  the  tator 
or  guardian  the  power  of 
changing  the  domicil  of  his 
ward  or  pupil,  this  writer 
goes  on  to  say  as  to  the  sur- 
viving mother. 

<^  II  n'en  est  pas  de  m^me 
de  la  mere:  la  paissance  pa» 
ternelle  6tant,  dans  notre 
droit,  (different  en  cela  du 
droit  Romaio,)  commune  au 


pere  et  i  la  mere :  la  mere, 
apres  la  mort  de  son  mari, 
snccede  auz  droits  et  k  la 
qoaliti  de  chef  de  la  iamille 
qu'avolt  SOB  mari  vb-i^vls  de 
lenrs  enfans:  son  domicile, 
qudquepariqu^eUejugede  le 
tratujirer  sam  fraudey  dolt 
done  etre  celai  de  ses  enfans, 
josqa'  k  ce  qu'ils  aient  pu 
s'en  choisir  un  qui  lenr  soit 
propre. 

II  y  auroit  fraude,  s'il  ne 
paroisoit  aucune  raison  de 
sa  translation  de  domicile 
qne  celle  de  procurer  des 
avantages  dans  les  succes- 
sions mobiliaires  de  ses  en* 
fans. 

Les  enfans  suivent  le  do- 
micile que  leur  mere  s'^tablit, 
sans  fraude,  lorsque  ce  do- 
micile IttI  est  propre,  et  que, 
demeurant  en  Tiduite,  elle 
conserve  la  qualite  de  chef 
de  famine.*' 

ascribing 
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aacribing  to  the  mroking  parent^  the  power  of  trans- 
ferring the  minor^s  domicil.  By  the  Code  Napoleon  (a) 
k  is  declared  that  the  minor,  not  emancipated,  has  his 
domicil  at  that  of  his  lather  and  mother  or  guardian ; 
a  proposition  which  would  not  be  true  unless  the 
domicil  of  the  minor  changed  with  the  domicil  of  his 
parent  or  guardian. 

The  passage  in  MomaCy  (b)  to  which  Bjfnkershoek 
and  PoOder  refer,  contains  an  examination  of  the 
question,  whether,  after  the  death  of  both  parents,  the 
guardian  possesses  the  power  of  transferring  the  domi- 
cil of  the  minor.  That  question  he  represents  as  un- 
decided, himself  supporting  the  negative.  The  power 
of  the  sunriving  parent  is  not  discussed. 


1817. 
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In  a  coUection  of  continental  jurisprudence,  (deci- 
rionesceleberrimiSequanorum  Senatus  Dolani,  authore 
Joamie  GrrveUoy  Sequano  (c) ;)  a  case  is  reported,  which 
iuTolved  this  question.  Throughout  the  argument,  (and 
the  case  appears  to  have  been  elaborately  argued,)  it 
was  assumed  on  one  side,  and  admitted  on  the  other, 
that  the  widow  is  competent  to  transfer  the  domicil  of 
her  minor  children.  The  decision,  proceeding  on 
another  ground,  left  that  question  untouched. 

Upon  principle  and  authority,  therefore,  it  seems 
dear  that  the  widow  is  competent  to  transfer  the 
domidl  of  her  children  during  their  minority. 

The  only  objection  opposed  to  this  conclusion  is,  that 
by  the  transfer  of  the  domicil  in  the  event  of  the  minor's 
death,  the  rights  of  his  representatives  are  varied. 

(«)  Code  Gt.  Lit.  1.  tit  3.     tit.  20.  p.  129. 
art  108.  (c)  Dec.  11.  p.  21.  24. 

(b)  Obs.  in  Cod.  lib.  3. 

In 
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In  reply  to  this  objection,  it  is  sufficient  to  recar  to 
the  principle,  that  the  office  of  guardian  is  instituted  for 
the  benefit  of  the  minor.  The  conduct  of  the  widow, 
acting  in  the  characters  of  guardian  and  head  of  the 
family,  is  to  be  regulated  by  the  interests  of  those  whom 
she  is  appointed  to  protect.  To  contend  that  an  act 
performed,  bondfidcy  for  the  benefit  tof  the  children, 
may  be  impeached,  because  it  happens  to  afiect  the 
beir,  or  next  of  kin,  la  to  maintain  the  absurdity,  that 
the  rights  of  the  representatires  control  the  rights  of 
the  proprietor. 


In  the  instances  of  infancy  and  lunacy,  this  Court 
bas  repeatedly  directed,  or  confirmed,  acts  beneficial  to 
the  interests  of  the  infiint  or  lunatic,  but  prejudicial  to 
one  class  of  his  representatives.  Vernon  v.  Vernon^  (a) 
Pierson  v.  Skorcj  (A)  Jerxtood  v.  Tayntf,  (c)  Oxenden 
V.  Jjord  Compion.  (d) 

The  conclusion  at  which  we  thus  arrive,  on  principle, 
and  the  authority  of  foreign  jurists,  is  confirmed  by  the 
analogy  of  a  series  of  decisions  in  our  own  Courts. 

Under  the  system  of  poor  laws  established  in  this 
country,  if  a  widow  removes  with  her  infant  children, 
and  acquires  a  new  settlement,  that  settlement  is  com- 
municated to  them,  and  supersedes  their  original  pa- 
ternal settlement  (Inhabitants  of  Woodend  v.  Inhabit' 
ants  of  Paulspuryj  (e)  Rex  v.  Inhabitants  of  Barton 
"^^rfijif)  R^^  V*  Inhabitants  ofOulton.  (g) 


1^ 


(a)  Cited  in  Ex  p.  Brom" 
Jield,$BT0.C.C.5\S. 

(b)  1  Atk.  4^. 

(c)  Amb.  417. 

(d)  2  Yes.  69.    Bat  see 


Ware  t.  Polhillj  1 1  Ves.  278. 

(e)  Raym.    1473.      Stra. 
746.  S.  C. 

(/)  Barr.  Sett.  Ca.  49. 

ig)  Borr.  Sett.  Ca.  64. 
1  This 
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This  doctrine  is  founded,  not  on  positive  statafe,  but 
on  general  furinciples  of  law.  (See  WoodtsotCs  Lectures^ 
p.  278,  S79.,  and  The  History  of  the  Law  of  Settle- 
nMots,  in  1  Nolan^s  Poor  Lam$^  SS6«  and  seq.  to  876.) 
The  slatiite  determines  the  settlement  of  the  parent,  but 
the  eondusioii  that  the  settlement  of  the  parent  is  com- 
mmicated  to  the  children,  is  deduced  from  a  course  of 
leaaoniog  precisely  analof^oos  to  that  by  which  the 
feragn  jurists  estaUish  the  like  conclusion  in  the  law 
of  domicil*  in  dEsct,  therefore,  these  decisions  amount 
to  a  fecogmtion  of  the  reasoning  from  which  that  doc« 
trine  is  a  neeessary  inference ;  and  in  words  they  de« 
dare,  tfait  by  the  E$iglish  law,  the  widow,  on  the  death 
offer  bosfaand,  becomes  the  bead  of  the  fiimily. 
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Hartj  Shadwelly  and  GirdktUme,  for  defendants  in 
the  same  interest. 


The  Mastkr  of  the  Rolls. 

On  the  subject  of  domicil,  there  is  so  little  to  be  found 
in  our  own  law  that  we  are  obliged  to  resort  to  the 
writings  of  fiMreign  jurists  for  the  decision  of  most  of  the 
questions  that  arise  concerning  it.  The  dictum  of 
IjorAAlwuUejf  in  Somerville  v.  Somerville  (a)  has  no  re- 
lation to  the  point  now  in  dispute.  He  is  speaking  of 
the  power  of  a  minor  to  acquire  a  domicil  by  hiB4>wn 
acts.  Here  the  question  is,  whether,  after  the  death  of 
the  fiUher,  children  remaining  under  the  care  of  the 
mother,  follow  the  domicil  which  sha  may  acquiret  or 
retain  that  which  their  father  had  at  his  death,  until 
thej  are  capable  of  gaining  one  by  acts  of  their  own. 
The  weight  of  authority  is  certainly  in  favour  of  the 
former  proposition.  It  has  the  sanction  both  of  Voet 
and  Bt/nkershoch ;  the  former  however  qualifying  it  by 

(a)  6  Ves.  787. 

a  condition 
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a  condition  that  the  domicil  shall  not  have  been  changed 
for  the  fraudulent  purpose  of  obtaining  an  advantage  by 
altering  the  rule  of  succession.  Pothierj  whose  autho- 
rity is  equal  to  that  of  either,  maintains  the  proposition 
as  thus  qualified.  There  is  an  introductory  chapter  to 
his  Treatise  on  the  Custom  of  Orleans^  in  which  he  con- 
siders several  points  that  are  common  to  all  the  customs 
of  France^  and,  among  others,  the  law  of  domicil.  He 
holds  in  opposition  to  the  opinion  of  some  Jurists,  that 
a  tutor  cannot  change  the  domicil  of  his  pupil,  but  he 
considers  it  as  clear  that  the  domicil  of  the  surviving 
mother  is  also  the  domicil  of  the  children,  provided  it 
be  not  with  a  fraudulent  view  to  their  succession  that 
she  shifts  the  place  of  her  abode.  And  he  says,  that  such 
fraud  would  be  presumed,  if  no  reasonable  motive  could 
be  assigned  for  the  change. 


There  never  was  a  case  in  which  there  could  be  less 
suspicion  of  fraud  than  the  present.  The  father  and 
mother  were  both  natives  of  England.  They  had  no 
long  residence  in  Guernsey;  and,  after  the  father's  death, 
there  was  an  end  of  the  only  tie  which  connected  the 
fiimily  with  that  island.  That  the  mother  should  return 
to  this  country,  and  bring  her  children  with  her,  was  so 
much  a  matter  of  course  that  the  fact  of  her  doing  so 
can  excite  no  suspicion  of  an  improper  motive.  I  think 
therefore  the  Master  has  rightly  found  the  deceased 
children  to  have  been  domiciled  in  England.  It  is  con- 
sequently by  the  law  of  this  country  that  the  succession 
to  their  personal  property  must  be  regulated. 
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June  25, 


Z.  LEVY  and E.  PACIPICO,  -    -    Plaintiffs; 

AGAINST 

E.  LINDO.and  HOGGARTand  PHILLIPS,  ( Auc- 
tiooeers,)         ....        Dependants. 

THE  pbintiffs,  who,  together  with  Macirone^  were      Oa  a  bill  for 
devisees  in  trust  for  sale  under  the  will  oi  Angela  specific  per- 
Z>z^,  put  up  the  premises  in  question  to  auction  in  the  forniance,  the 
monO&ofJtfoy  1816,  when  the  defendant  Undo  became  questions,  whe. 

the  porchater  upon  the  conditions  of.  the  sale,  one  of     f '.    ,.^  ^f , 

.  .  \  .^  M^A^  •  .11  .     «  *  .     origmallyofthe 

wliicn  was,  that  the  purchaser  should  pay  a  part  of  his  ^^^^^  ^f  11,3 

purchase  monej  by  way  ofdeposit  at  the  time  of  sale,  and  contract  and 
u^  an  agreement  to  pay  the  remainder  on  the  24th  of  whether,  belog 
June  following,  upon  having  a  good  title.  The  abstract  so,  the  defend- 
being  delivered,  several  objections  were  taken  on  the  ^"^  has  done 
part  of  the  purchaser:  one  of  which  objections  was,  that  any  act  whereby 
Macirane  (one  of  the  devisees)  being  an  alien,  one^third  .  , 

of  the  estate  fell  to  the  crown  on  the  death  of  the  tes-  ^f  objection  to 
tator ;  another,  that  the  son  and  heir  at  law  was  an  in-  the  perform- 
fimt,  and  the  will  could  not  be  established  during  his  aoce,  are  ques- 
minoritj ;  and  a  third  objection  was,  that  the  testator  tions  depending 
IhuI  committed  an  act  of  suicide  by  throwing  himself  ^°  evidence, 
out  of  window,  in  consequence  of  which  he  died,  and  *!"^  °^*  '^    • 

the  coroner^s  inquest  had  found  a  verdict  of  insanity,  ^.    . 

^  ^^  upon  the  hear- 

— that,  during  the  interval  between  the  commission  of  |„ 

the  act  and  his  death,  the  will  in  question  was  made, —      Motion  for 

and  it  was  therefore  at  least  doubtful  if  that  will  could  be  an  injunction 

established.  These  objections  not  having  been  removed  to  restrain  pro- 

to  the  defendant's  satisfaction,   his  solicitor,    in  the  needing  in  an 

month  of  December  1816,  gave  notice  in  writing  to  the  *^'^°  ^^l  [^' 

'  ^  ^  covery  of  the 

deposit,  op- 
posed npon  that  ground,  and  upon  the  ground  of  other  objections  to 
the  title,  which  coald  not  be  disposed  of  except  at  the  hearing,  was 
therefore  granted. 
Vol.  III.  G  solicitor 
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1817.  solicitor  for  the  plaintiffs,  that  he  considered  the  con- 
tract at  an  end,  and  should  require  his  deposit  to  be  re- 
turned.   After  receiving  this  notice,  the  plaintiffs  pro- 

LiNDo.  ceeded  to  remove  the  first  of  the  objections  by  obtain- 
ing a  warrant  under  the  sigix  manual  for  a  grant  of  the 
third  part  of  the  premises  which  had  fallen  to  the 
Crown.  But  a  doubt  then  arose  whether  this  grant 
was  effectual,  upon  the  ground  that  the  right  to  an  un- 
divided third  part  having  fallen  to  the  Crown,  would 
^raw  after  it  the  entirety ;  in  which  case  the  grant  of 
that  third  part  only,  would  not  cure  the  defect  of  title. 
With  the  view  of  removing  the  doubt  as  to  the  validity 
of  the  will,  a  bill  has  been  filed  by  the  plaintifi  to  have 
the  trusts  of  the  will  est|iblished.    , 

Under  these  circumstances,  the  defendant  (the  pur- 
chaser) brought  his  action  against  the  auctioneers  to 
recover  back  the  deposit;  whereupon  the  present  plain- 
tiffs filed  their  bill  for  a  specific  performance  of  the 
agreement,  and  for  an  injunction  to  stay  proceedings  in 
the  action  so  commenced.  The  defendant  (the  pur- 
chaser) by  his  answer,  relied  on  the  validity  of  his  ob- 
jection on  the  ground  of  alienage,  insisting  on  an  abate- 
ment, in  respect  of  the  deterioration  of  the  premises,  in 
case  the  Court  should  be  of  opinion  that  a  good  title 
could  be  made. 

Bell  ^nd  Perkinsy  for  the  plaintiffs,  now  moved  for  an 
injunction. 

Sugden  and  Pemberion^  contr&,  opposed  the  motion 
on  the  ground,  first,  that  time  was,  in  this  case,  of  the 
essence  of  the  contract;  the  conditions  of  sale  providing 
for  the  completion  of  the  title  within  a  month  from  the 
time  of  the  sale;  the  premises  consisting  of  a  house, 
the  value  of  which  was  considerably  diminished,  and 

wliicb 
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would  continue  from  day  to  day  to  deteriorate,  in  1817. 
GOBsequeDce  of  its  being  left  untenanted,  which  it  had 
been  ever  since  Midsummer; — that  it  was  clearly  set- 
tled, (as  in  Lloyd  v.  Collett  (a),)  that  a  specific  per-  Lindo. 
ibrmance  shall  not  be  enforced,  not  only  where  no  steps 
have  been  taken  by  the  vendor,  but  even  (in  cases  of 
ODreasonable  delay,)  after  steps  have  been  taken,  and 
where  the  purchaser  has  been  actually  let  into  pos- 
session; as  in  Dickenson  v.  Heron  (6),  where  the 
Master  of  the  Rolls  said  that  the  defendant  might  Imve 
waived  the  agreement,  if,  upon  the  delay  in  the  first 
instance,  be  had  resisted  the  specific  performance.  And 
Ihej  also  relied  on  the  objections  before  mentioned. 

Bellf  in  reply. 

These  objections  to  the  title  cannot  be  allowed  to 
prevail.  The  manner  of  the  testator's  death  was  pub- 
licly known — ^the  death  itself  was  announced  by  adver- 
tisement in  the  regular  way.  The  purchaser  cannot  be 
taken  to  have  been  ignorant  of  it,  or  of  the  circum- 
stances attending  it ;  and  he  must  be  presumed  to  have 
been  satisfied. 

Besides,  a  bill  has  since  been  filed  to  have  the  trusts 
of  the  will  established,  and  the  contract  cannot  be  said 
to  be  at  an  end  on  that  ground  of  objection.  Time 
cannot  be  established  as  a  valid  ground  of  objection  to 
a  specific  performance,  except  at  the  hearing  of  the 
canse,  because  whether  it  is  an  objection  or  not,  de- 
pends on  a  variety  of  circumstances.  And  it  has  for 
this  reason  been  repeatedly  decided,  that  the  Court 
will  not  entertain  the  question  on  a  demurrer. 

(m)  4  Bro.  469.  4  Yes.         (6)  Sugd.  Vend.  &  Purch. 

eSQ.  Sogd.   Vend.  &  Parch.      397. 

J07.(4thed.)  _ 
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IBIT.  ne  LoBD  Cham  ofiLLOR. 

Witfi  rtgard  to  the  ibrra  of  this  applicatioii ;   geiie« 
rally  speaking,  it  is  almost  of  course  to  entertain  such 

homo*  A  motion  on  the  part  of  the  vendor  ;  the  auctioneer, 
who  is  the  nominal  defendant  at  law,  being  merely  in 
the  sitaaftion  of  a  stake-holder.  There  may  be  cases  in 
IvUch  the  Court  would  refuse  to  interfere,  but  this 
mostiM  by  reason  of  the  particular  circumstances. 

As  to  die  objections  which  have  been  made  to  the 
perfimnance  of  tiie  contract,  that  on  the  ground  of  the 
heir  atiaw  being  an  infrnt,  might  appear  to  have  some 
weight  in  it,  but  for  tihe  detisions  which  have  esta- 
blished that,  on  a  contract  under  a  devise  in  trust  to 
sell,  the  purchaser  is  bound,  notwithstanding  the  in- 
fiwcy  of  the  heir  at  law.  Then  as  to  time — Lord 
nurlow  has  said,  on  occasions  without  number,  that 
time  is  not  of  the  essence  of  the  contract,  and  that  not 
even  the  agreement  of  the  parties  can  make  it  so.  (a) 
I  have  deviated  from  that  rule,  so  far  as  to  say  that 
time  may,  in  certain  cases,  be  of  the  essence  of  the  con- 
tract ;  and  there  is  no  species  of  purchase  to  which  the 
reason  of  this  deviation  is  more  applicable  than  to  that 
of  a  house  for  residence.  But,  in  order  to  this,  it  must 
be  shewn  that  the  terms  of  the  contract  made  time  of 
the  essence  of  the  contract,  and  also  that  the  conduct 
of  the  parties  .has  not  been  such  as  to  alter  it  in  that 
point;  for  the  benefit  of  the  objection  in  respect 
of  time  may  be  waived,  even  although  it  was  ori- 
ginally made  essential.  Therefore  the  question, 
whether  time  was  originally  of  the  essence  of  the 
contract,  and  whether,  (if  it  were,)  it  continued  to  be 

(a)  See  Seian  v.  Slade^  7  ^7.    Letmon  v.  Napper^  % 

Yes.  ^5—^3,  4,  &c.  tod  Scho.  &  Lef.  682.  Sugd.  Vend, 

the  cases  there  referred  to.  ft  Porch.  303,  4. 
Heame  t.  Tenant j  13  Yes. 


Lett 
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80,  are  qaestions  depending  on  evidlBnce,  and  not  to  be  ^  1817 
determined  on  the  present  application.  Neither  am  I 
aMe  to  decide  upon  the  objection  with  respect  to  the 
insanity  of  the  testator.  For,  admitting  that  by  the  Lutdo. 
coroner'fl  verdict  he  must  be  taken  to  have  beea  insane 
af  the '  time  of  the  act  committed,  in  consequence  of 
which  he  died,  it  does  not  follow  that  be  continued 
insane  during  the  whole  interval  flrom  the  commission 
of  that  act  to  his  death,  or  that  he  was  so  at  the  time 
of  making  his  will.  There  are  cases  of  wills  being 
established,  which  were  made  during  the  intervals  of 
A^lirium,  because  diey  have  contained  internal  evidence 
of  their  being  reasonable'  and  such  as  a  man  in  his 
senses  may  be  supposed  to  have  made.  So  the  question 
in  this  case  must  materially  depend  on  the  will  itsetf— 
the  circumstances  of  its  attestation^  and  its  reasonable- 
ness— ^whicb  may  be  such  as  to  establish  the  will  with- 
out any  dispute. 

Order  for  an  injunction  to  restrain  the  defendant, 
die  purchaser,  fitxn  proceeding  in  his  action  ;  and  the 
deposit  to  be  paid  into  Court. 
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JACOB  PRIDDY  and  Others^    -    -  Pi.AiNTiFFff; 
Rolls.  ^j,p 

-*^  *"•       The  Right  Hon.  GEORGE  ROSE,  (Treasarer  of  the 
May  1.  6.  Navy),  JOSEPH  HUNT,  WILLIAM  MACK- 

My  99.  WORTH  PRAED,  CHARLES  SHORT,  and 

The  ATTORNEY-GENERAL,     Defendants. 

^.,  by  marriage   TT* Y  settlement,  made  previous  to  the  marriage  of 
settiemeat,  co-    Jfj  the  defendant  Hunt  with  Catherine  Dade,  dated 
Tenants  for  pay.  ^^^^^^  oi  April  1795,recitingthat  CD.  was  entiUed  to 

the  trustees,  of  a  sum  of  £4000,  the  dmdends  whereof,  and  of  other 
funds  thereby  settled,  are  made  payable  io  himself  for  life.  He  after- 
irards  obtains  a  pension  from  Goyeroment,  by  warrant  of  the  Treasury, 
made  payable  to  him  and  his  assigns  by  the  Treasurer ,  of  the  Nayy 
out  of  a  certain  fund,  during  the  life  of  the  grantee. 

A.  subsequently  absconds,  being  largely  indebted  to  the  Crown,  and 
not  haTing  paid  the  4000/.  according  to  the  coTenant  in  his  settlement ; 
and,  upon  his  departure,  the  pension  is  withdrawn  by  order  of  Coun- 
cil, and  the  trustees  of  the  settlement  stop  the  pajrment  of  the  diri- 
dends  of  the  other  funds  to  which  he  was  entitled  for  life  under  the 
settlement. 

^  A.  ha?ing  granted  annuities  secured  by  assignment  of  his  pension 
and  of  these  diyidends,  on  a  bill  by  the  annuitants  against  the  Trea- 
surer of  the  NaTy  and  the  Attorney-General,  for  recoyery  of  what 
was  in  the  hands  of  the  former  on  account  of  the  pension,  and  against 
the  trustee  of  the  settlement  for  diTtdends  accrued  since  ^.'s  de- 
parture; held,  as  to  the  first,  that  this  Court  has  no  jurisdiction; 
and,  as  to  the  second,  that  the  trustees,  who  had  no  notice  of  the  as- 
signment, were  entitled  to  retain  the  diridends  in  satisfaction  of  the  co- 
Tenant; and  the  bill  was  therefore  dismissed  against  all  the  defendants. 

The  equity  of  the  trustees  was  to  stop  the  dividends,  not  only  imme- 
diately on  failure  of  performance  of  the  coyenant,  but  at  any  time 
after,  at  their  discretion. 

The  assignee  of  a  chose  in  action  takes  it  subject  to  all  the  equities 
to  which  it  was  liable  in  the  hands  of  the  original  grantee. 

Qumrcj  Whether  the  pension  from  GoTornmeot  in  this  case  is  as- 
signable within  the  policy  of  the  law. 

QMosrey 
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two  several  sums  of  5145/.  and  1029/.,  and  that  it  had  1817. 

been  agreed  that  the  said  sums  should  be  assigned  to 
the  defendants  Praed  and  Shorty  their  executors,  &c«  ^ 

upon  the  trusts  thereof  and  had  been  further  agreed         Rose. 
that  the  defendant  Hunt  should,  previous  to  the  mar-      Qutere  as  to 
riage,  lay  out  and  invest  4000/.,  and  should  enter  into  the  right  of  the 
a  covenant  for  investing,  within  four  years,  a  further  crown  to  retain 
sum  of  4000/.,  in  the  purchase  of  stock,  in  the  names  ^he  peasion  in 
of  the  said  trustees,  upon  the  same  trusts ;  and  that,  in  part  discharge  of  a 
performance  of  the  agreement,  the  first  4000/.  had  been  ^^^  ^°®  ^"^T 
already  invested  in  the  purchase  of  6438/.  3  per  cenU»y      ^^      . 
which  then  stood  in  the  names  of  the  said  trustees  at  pacity  from  that 
the  Bank;  it  was  witnessed,  that  the  said  C  D.  thereby  in  which  it  was 
assigned  to  the  said  trustees,  their  executors,  &c.  the  granted  him. 
sums  of  5145/.  and  1039/.,  and  all  interest,  &c.,  and 
Sirt/oAii  Dade  (her  father)  covenanted  within  two  years 
to  raise  and  pay  the  same,  with  interest  in  the  mean 
time ;  and  the  trusts  thereof,  and  also  of  the  said  6438/. 
stock,  were  declared,  to  pay  to  the  defendant  Hunt^  or 
permit  him  to  receive,  the  interest  and  dividends  thereof 
for  his  life,  and,  after  his  decease,  in  trust  for  the  wife 
and  children  of  the  marriage  as  therein  mentioned.  And 
the  defendant  Hunt  thereby  covenanted  as  to  the  fur- 
ther sum  of  4000/.,  to  be  invested  as  aforesaid,  according 
to  the  recital. 

The  marriage  took  place,  and  the  two  sums  of  5145/. 
and  10S9/,  were  paid  to  the  trustees  at  difierent  times, 
and  invested  by  them  in  stock,  making,  together  with  the 
6438/.,  in  all,  15,585/.  3  per  cents.^  standing  in  their 
names  on  the  trusts  of  the  settlement ;  the  dividends 
whereof  the  defendant  Hunt  received  up  to  the  5th  of 
January  1810,  when  he  absconded,  without  having  ever 
paid  the  second  4000/.  according  to  his  covenant ; 
after  which  time  the  trustees  received  the  dividends, 
and  invested  the  same  from   time  to   time  in  stock, 

in 
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]8l7.         in  satisfaction,  as  they  themselves  alleged,  of  that  eo* 

_  tenant. 

Fbiddy 

Rose.  In  1803,  by  grant  under  his  sign  manual,  His  Ma* 

Jestj,  ^^  in  consideration  of  the  long  and  faithful  services 
^  of  the  defendant  Hunt  as  a  commissioner  for  con- 
<'  ducting  the  Transport  service,"  granted  to  him  an 
annuity,  or  yearly  pension,  of  500/.,  payable  out  of 
monies  to  arise  from  the  sale  of  naval  stores,  to  com- 
mence from  the  15th  of  May  1803,  and  to  continue 
during  his  life ;  ^Mo  be  suspended,  nevertheless,  when 
'<  and  so  long  as  he  should  be  and  continue  in  possession 
^^  of  any  office,  place,  or  employment,  or  offices,  places, 
^*  or  employments,  the  annual  value  of  which,  taken 
<^  separately  or  together,  should  amount  to  1000/.  or 
^  upwards—"  or  not  amounting  to  1000/.  per  annum^ 
then,  as  to  so  much  of  the  said  pension,  as,  together 
with  the  annual  value  aforesaid,  should  exceed  1000/. 
per  annum  —  and,  by  a  warrant  dated  the  17th  of  the 
same  month,  signed  by  the  Commissioners  of  the  Trea- 
sury, and  directed  to  the  Treasurer  of  the  Navj,  it  was 
ordered  that,  ^'  out  of  any  monies  that  might  or  should 
«  from  time  to  time  be  and  remain  in  the  said  Trea- 
''  snrer's  hands,  or  in  the  hands  of  his  cashier,  to  arise 
^^  by  the  sale  of  old  naval  stores,  he  the  said  Treasurer 
^^  should  pay  or  cause  to  be  paid  to  the  defendant  or 
^'  his  assigns'*  the  said  annuity  or  pension,  ^^  to  con- 
^'  tinue  during  his  natural  life,  and  to  be  suspended 
^^  lieverthelesB  in  the  case  and  in  the  manner  before 
"  mentioned." 

By  indenture,  dated  the  3rd  of  October  1803,  the 
defendant  jffuntj  in  consideration  of  4000/.,  granted 
to  the  plaintiff  Priddj/y  his  executors,  &c.  an  annuity 
of  500/.  during  the  life  of  the  defendant,  for  securing 
the  payment  whereof  he  assigned  to  a  trustee  for  the 

plaintiff 
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tbe  said  pension  of  £500,  and  all  powers  Md         1817. 
remedies  which  he  had  for  recovering  or  obtaining  pay-        ^"^V^^^ 
raent  thereof,  appointing  him  his  attoiliey  "  to  demand,        Pai»nT 
^  recover,  and  receive  the  same  from  the  Treasurer  of         Rest. 
^'  the  Navy  for  the  time  being,  or  other  person  or  pet* 
^  sons  who  should  be  warranted  or  authorised  to  pay 
^  the  same,*'  and  also  to  receive  from  the  ti'nstees  of 
his  marriage  settlement  the  dividends  of  the  stock  to 
which  he  was  entitled  for  life  as  aforesaid,  upon  tbe 
trusts  therein  mentioned. 

Tbe  defendant  Hunt  tifterwards  surrendered  his 
pension  and  obtained  a  new  grant,  by  warrant  under 
the  sign  manual,  also  addressed  to  the  Treasurer  of  the 
Navy,  of  a  pension  of  £537  ISs.  payable  in  like  man* 
ner,  and  subject  to  similar  conditions,  with  the  former, 
but  to  be  suspended  only  in  case  t>f  the  defendant's 
being  in  possession  of  any  office,  &c.  to  t^e  amount  of 
f  ISOO  per  mufiiiif. 

By  iildenture  dated  the  8th  of  Jti/y  1806,  the  de- 
feodant  granted  two  other  Annuities,  of  £S05  14^  to 
the  plaintifi  Hobne  and  PoUarA^  secured  in  like  man* 
ner  with  the  former,  by  an  assignment  of  the  pension 
and  dividends  of  stock. 

Tbe  three  annuities  so  granted  were  regularly  paid 
up  to  tiie  18th  of  June  1809,  since  which  no  further 
payment  had  been  received  ill  respctet  theteof.  The 
IhU,  alleging  the  above  facts,  fbrther  stated  that,  by 
reason  of  the  regular  payment  of  the  annuities  to  the 
time  aforesaid,  the  defendant  Huni  had  been  suflered 
to  continue  in  receipt  of  the  dividends  of  stock,  and  of 
the  pension  ;  that  he  received  the  latter  to  the  S3d  of 
June  1809,  and  the  former  to  the  5th  otJanuartf  1810, 
rince  which  he  had  received  nothing  in  respect  of 

either ; 
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1817.  either ;  and  that  in  February  1810  he  went  abroad,  and 
had  ever  since  continued  abroad ;  charging  that  the  de- 
fendant RosCj  as  Treasurer  of  the  Navy,  received  the 

Rose.  pension  which  became  due  on  the  23d  of  June  1810, 

out  of  the  money  applicable  to  the  payment  thereof, 
and  had,  in  pursuance  of  his  Majesty's  warrant,  appro- 
priated the  same  ;  that  the  plaintiffs  had  caused  notices 
to  be  served  on  the  trustees  of  the  settlement,  and  ap- 
plications to  be  made  to  them,  and  to  the  Treasurer 
of  the  Navy,  with  which  they  had  respectively  refused 
to  comply ;  therefore  praying  that  accounts  might  be 
taken  of  what  was  due  on  the  annuities,  and  of  the  ar- 
rears of  pension,  and  dividends;  that  the  plaintiffs 
might  be  paid  thereout,  &c. ;  and  for  an  injunction  to 
restrain  the  Treasurer  of  the  Navy,  and  the  trustees, 
from  paying  away  any  of  the  monies  coming  to  their 
hands  respectively. 

From  the  answers  of  the  Treasurer  of  the  Navy  and 
of  the  Attorney-General,  it  appeared  that  the  defendant 
Sunt  was,  in  April  1807,  appointed  to  the  office  of 
Treasurer  of  the  Ordnance,  which  he  held  till  January 
1810,  when  he  absconded,  and,  upon  investigation  of 
his  debts,  was  found  to  be  indebted  to  the.  Crown  in 
95,834/.,  in  respect  of  monies  received  as  Treasurer ; 
upon  which  extents  were  issued,  and  the  balance  still 
remaining  due  was  90,000/.  and  upwards ;  and  that  by 
an  order  in  Council  dated  the  4th  of  March  1812,  it 
was  ordered  that  his  pension  be  withdrawn  and  no 
longer  allowed,  and  such  part  thereof  as  remained  un- 
paid up  to  the  30th  of  December  1811  be  withheld,  and 
considered  as  applicable  to  the  liquidation  of  his  debt 
to  the  public. 

The  defendants,  the  trustees  of  the  settlement^  by 
their  answer,  said  they  had  had  no  notice,  or  know- 
ledge, 
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ledge,  of  the  annaities,  until  February  18 10,  (after  Hunt 
had  absconded,)  when  they  were  first  served  with  a 
written  notice  of  the  deeds  of  180S  and  1806.  They 
pat  in  issue  the  validity  of  those  instruments,  stating  dif- 
ferent objections  thereto,  on  the  grounds  of  inadequacy 
of  price,  and  defect  of  memorials;  and,  as  to  the  second, 
of  its  containing  in  fact  two  grants  of  distinct  annuities, 
with  only  one  stamp  for  both.  They  alleged  that  Huni^ 
having  broken  his  covenant  to  invest  the  4000/.,  had 
become  a  debtor  to  them  for  that  amount,  and  that  they 
were  therefore  entitled  to  retain,  as  against  him  and  alt 
claiming  under  him,  the  dividends  of  stock,  until  that 
sum  should  be  raised,  the  money  due  in  respect  of  divi- 
dends being  a  just  debt  at  law,  and  upon  a  covenant 
entered  into  for  valuable  consideration.  They  insisted 
that  the  plaintiffs  could  be  in  no  better  situation  than 
^tfit/ himself,  claiming  through  him;  alleging  that  the 
plaintiffs  had  notice  of  the  covenant  from  the  indenture 
of  settlement,  and  that  they  had  made  no  inquiry  re- 
specting the  same  previous  to  the  grants  of  their  re- 
spective annuities. 


1817. 


Paiddt 

V. 

Rose. 


HaHj  Bellj  and  Heald^  for  the  plaintifls. 

The  first  question  is  as  to  the  right  of  the  Crown  to 
retain  the  pension,  either  on  the  ground  of  set-off 
against  the  debt  due  to  the  Crown  from  its  grantee,  or 
by  virtue  of  the  Order  in  Council  for  its  revocation. 

This  pension  is  an  annuity  granted  by  the  Crown 
for  the  life  of  the  grantee ;  and  it  was  at  one  time 
doubted  (a)  whether  such  an  annuity  was  assignable, 
being  only  a  chose  in  action  (6),  without  express  words 


(a)  Co.  Litt.  20.  a.  144.  &.      5.     2  Yin.  Ab.  515.  Annoky 
(6)  Baken.Brooke^oot^     F.  6.  pi.  3. 

so 
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1B17.  8»  to  render  it.  (a)    But  this  has  been  long  aifice  set-^ 

tied  (6) ;  and,  in  tfae  case  of  York  t.  TwinCy  in  the  Court 
of  Watds  (c),  where  the  queen  had  granted  under  her 

Ross.  great  seal  an  annuity  for  twentyone  years^  to  be  paid 
by  the  Receiver  of  the  Court  of  Wards,  which  was  after*^ 
wards  sold  under  an  extent ;  and  the  question  was. 
Whether  the  sale  was  good :  it  was  resolved  that  the- 
pension  was  well  extendable,  and  well  sold  by  the  she- 
riff; for,  being  an  annuity  certain,  and  for  years  cer« 
tain,  and  payable  bj  the  Receiver,  it  was  in  the  nature 
0f  a  rent-charge  for  twenty-one  years,  and  was  welt 
grantable  over  and  vendible,  and  not  like  ta  an  annuity 
whidi  chargeth  the  person  only. 

Then,  if  in  its  nature  assignable,  this  pension  had 
been  actually  assigned  before  the  extents  issued, — there 
is  no  evidence  when  the  debt  to  the  Crown  accrued ;  and 
such  an  annuity  is  merely  personal  property,  and  not 
liable  io  an  extent,  so  as  to  defeat  a  prior  bondjide  pur* 
chaser,  as  appears  from  Allen  v.  Dundas  (d),  wher^  it 
was  held  that  the  defendant,  as  Treasurer  of  the  Navy, 
being  indebted  to  a  person  who  died  intestate,  for  the 
arrears  of  his  pension,  and  having  paid  it  to  oQe  who 
claimed  as  executor  under  a  forged  will,  was  not  bound 
to  pay  it  over  again  to  the  true  claimant.  So  in  The 
Earl  of  Stafford  v.  Buckley  (e),  an  annuity  granted  by 
the  Crown  out  of  the  Barbadoes  duties,  was  determined 
not  to  be  a  rent  within  the  statute  de  donii  or  the  sta- 
tute of  frauds,  but  that  being  entailed  on  the  grantee 

(a)  MaufuPs  case^  7  Co.  hlgns  i^-^f or  modus  eiconven* 

38.  b.    Rent-charge  granted  (io  Tnncunt  legem, 
to  one  and  his  assigns,  pro         (b)  Gerrard   v.     Boderiy 

condUo  impendendoj  may  be  2  Yin.  Ab.  515. 
assigned  oyer  by  the  express  (c)  Cro.  Jac.  78. 

words  of  the  grantor,    who         (d)  3T.R.  125. 
granted  ^<  to  him  and  his  as»  (e)  2  Ves.  170. 

and 
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and  the  heirs  of  his  body,  with  remainder  over,  that  was  181T. 

a  fee-simple  conditional  at  the  common  law,  and  the  re- 

BMunder  over  void.    And  in  The  Countess  of  Holder* 

nesse  v.  Marquis  Carmarthen^  (a)  an  annuity  of  4000f.  Ross. 

charged  on  the  post-office  revenue,  to  continue  until 

100,000/.  should  be  raised,  to  be  laid  out  in  land,  was 

resolved  to  be  a  mere  personal  annuity,  and,  as  such, 

that  it  was  capable  of  passing  by  grant  or  transfer.  This 

does  not  fall  within  the  cases  in  which  it  has  been  held 

that  government  pay  and  pensions  are  not  assignable, 

upon  the  ground  of  public  policy.    The  true  question 

is.  Whether,  as  an  annuity,  it  is  within  the  statute 

13  Ettz.  c.  7. ;  and,  if  so,  it  was  clearly  assignable,  and 

the  crown  had  no  power  to  revoke  the  grant,  which  was 

absolutely  for  life,  or  defeat  the  prior  claim  of  the  as- 

ngnee  for  a  valuable  consideration,  (b)  The  case  much 

resembles  that  of  The  Earl  of  Stafford  y.  Buckley.  The 

(a)  1  Bfo.  377.  this  is  ooly  obiter  dktumj  and 

{b)  In  Ex  parte   Butler^  it  had  been  determined  other- 

1  Atk.910.  the  question  was,  '  wise  in  the  House  of  Lords, 

Whether  the  office  of  city-  on  an  appeal  from  Scotland^ 

marshal  wis  saleable  for  the  in  the  case  of  Cathcart  v. 

benefit  of  creditors  under  the  Blackwood.    See  also  Flarty 

13JBlB.;aDd  Lord  Hard*  t.  Odlum^  ST. R.  6Hi.   Lid^ 

wkke  held  that  it  was,  not  derd(de  r.  Duke  of  Montrose^ 

being  within  the  sUtute  of  4T.R.248.    <<  Emoluments 

Edward  6.  concerning  offices  of  this  sort  are  granted  for 

connected  with  the  adminis-  the  dignity  of  the  state,  and 

tration  of  justice ;  and,  in  the  support  of  those  who  are 

giving  hisjndgment,  his  Lord-  engaged  in  the  service  of  it, 

ship  said,  ^^  If  an  officer  in  and   it  would  be  therefore 

the    array    should     become  Impolitic  to  permit  it  to  be 

bankmpt,  he  should  ha?e  no  assigned :  besides,  an  officer 

doubt  but  he  had  a  power  to  has  no  certain  interest  in  his 

lay  his  hands  on  his  pay  for  half-pay ;  for  the  king  may 

the  benefit  of  his  creditors,  at  any  time  strike  him  off 

But  Mr«Cooi;e(Baakr.  Laws,  the  list."    Diet,   per   Lord 

284.  edit.  5.)  obserfes  that  Kenyon. 

annuity 
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1817.  annuity  is  not  revcx^able — not  dependent  on  the  plea- 

sure of  the  crown— expressly  made  to  the  grantee  and 
his  assigns — and  assignable  like  any  other  annuity  so 


Phiddt 


V. 


Rose.  made  payable. 


Then,  as  to  the  claim  of  the  trustees,  they  might 
have  retained  the  dividends  from  the  moment  when  de- 
fault was  made  in  performance  of  the  covenant  to  invest 
the  4000/. ;  and  their  laches  in  not  availing  themselves 
of  the  remedy  within  their  reach,  affords  an  equity  to  the 
plaintiffs,  who  took  the  assignment  at  a  period  long  sub- 
sequent, and  without  notice  that  the  covenant  was  yet 
remaining  unsatisfied.  The  conduct  of  the  trustees  has 
been  indefensible.  They  have  been  guilty  of  a  direct 
breach  of  trust,  and  they  come  forward  and  say  they 
have  a  right  to  be  reimbursed  to  the  extent  of  their  lia- 
bility by  reason  of  the  breach  of  trust  they  have  com- 
mitted. This  cannot  be  allowed  them,  so  as  to  defeat 
the  rights  of  a  subsequent  bond  fide  purchaser. 

Sir  A.  Piggott  and  Mitfordy  for  the  Attorney- 
General. 

This  is  an  entirely  new  case,  and  in  which  the  Court 
has  no  jurisdiction.  If  the  funds  in  question  had  passed 
out  of  the  hands  of  the  crown,  and  had  been  with  a 
third  person,  as  a  stake-holder,  such  third  person  might 
have  been  made  a  party  to  a  suit  here.  But  the  money 
out  of  which  this  pension  was  granted  is  in  the  hands  of 
the  officer  of  the  crown,  and  is  therefore  under  the  ju- 
risdiction of  the  Court  of  Exchequer  ;  unless  it  were 
sought  to  be  recovered  upon  a  petition  of  right,  or 
monstrans  de  droits  which  might  be  prosecuted  in  either 
court*  {a) 

(a)  Bro.  ^b.  tit.  Preroga-  Ab.  tit.  Errors  pi.  8.  Skinn. 
iive  le  Royj  pi.  %    Fitzh.     609. 

1  Independent 
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Independent  of  the  question,  Whether  the  grant  of  a 
pension  will  admit  of  an  assignment  inequity,  this  is  only 
an  equitable  assignment — and  what  remedy  is  there  at 
law  if  the  pension  is  not  paid  ?  There  can  be  no  remedy 
against  the  Crown,  and  the  fund  out  of  which  it  is  pay- 
able is  a  fiind  belonging  to  the  Crown.  True,  an  equi- 
table interest  may  be  the  subject  of  assignment — ^but  it 
has  been  decided  in  many  cases  (a)  that  a  pension  from 
the  Crown  is  not  assignable.  No  voluntary  sanction 
from  the  Crown  can  be  assigned ;  according  to  what  is 
said  by  Ashhursi  J.  in  the  case  of  the  half-pay  officer,  (b) 
^^  All  voluntary  donations  of  the  Crown  are  for  the 
honour  and  service  of  the  state.*' 


1817. 
Priddy 

V. 

Rose. 


It  is  the  fault  of  the  annuitant  if  he  has  contented 
himself  with  taking  an  insufficient  security  for  the  pay- 
ment of  his  annuity.  Suppose,  in  this  case,  instead 
of  a  pension  from  the  Crown,  it  had  been  an  annuity 
granted  by  an  individual,  subject  to  the  same  conditions 
— ^thai  the  grantee,  after  having  assigned  it  as  a  secu- 
rity to  another,  had  accepted  an  office  within  the  terms 
provided  for  the  cessation  of  his  annuity,  and  then 
made  default  to  his  assignee — what  remedy  could  his 
assignee  have  by  virtue  of  that  assignment  ?  As  long 
as  flie  original  annuity  remained  payable,  so  long,  and 
no  longer,  did  his  security  continue.  Then  has  this 
pension  ceased  ?  The  grant  has  been  revoked  by  the 
Order  in  Council ;  and  it  is  impossible  to  contend  that 
the  Crown  has  not  authority  to  revoke  its  own  grant ; 
the  grantee  being  a  public  accountant,  and  having 
made  default.  How  could  he  have  a  specific  perform- 
ance of  a  voluntary  grant  from  the  Crown  ?  The  Order 
in  Council  not  only  goes  to  future  payments,  but  with- 
holds money  in  the  hands  of  the  officer  of  the  Crown 


(a)  See  note  (^),  p.  93. 


(b)  Flarty  v.  Odlum^  3T.R.  683. 

for 
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1817.  for  payneDts  already  due,  and  directe  that  the  wbole 
4iall  be  considered  as  applicable  to  the  reduction  of 
Atfn/'fldebt  to  the  public.  The  Treasurer  of  the  Navy 

Rose.  IB  not  like  an  ordinary  8take*holder.-->He  is  the  Eing's 
receiver,  end  amenable  to  the  Coiirt  of  Ezjchequen 
Thie  word  ^  assigns''  in  the  grant — to  him  and  his 
assigns'— constitutes  no  obligation  on  the  part  of  the 
Crown  towards  such  assigns*  It  is  still  no  more  than  a 
voluntary  act  on  the  part  of  the  Crown,  the  performance 
of  which  can  be  only  during  its  own  will  and  pleasure. 
It  is  the  intention  of  the  Crown  that  it  shall  continue 
dnring  thelifeof  thegrauteer-JMit  if  tbeCrown  afterward 
thinks  fit  to  change  that  intention  and  revoke  the  gift, 
how  is  the  performance  of  that  voluntary  act  to  be  en- 
forced i  Could  the  grantee  of  the  pension  himself, 
having  made  default  in  his  own  accounts  with  Govem- 
mettt,have  compelled  payment  notwithi^tanding?  If  not, 
how  could  he  communicate  to  another  a  right  which  he 
has  not  himself?  Can  he  call  upon  the  Treasurer  of  the 
Navy,  an  officer  of  the  Crown,  to  make  payment, 
against  the  express  order  of  the  Crown  ?  Can  he  compel 
the  servant  to  disobey  the  oommand  of  his  master  ? 

[^The  Mastee  of  the  Roli^s.  Suppose  this  pen- 
sion were  l^;ally  assignable,  what  effect  wpuld  the 
Order  of  Council  have  had  ?  J 

Sir  A.  PiggM. 

fFhe  question  in  that  case  wo^ld  certainly  be  difficult. 
Qut  ;this  c^not  be  treated  as  a  legal  assignment. — And 
jf  it  were,  wh^re  could  be  the  leg&l  remedy  ? 

Toreturn  to  the  poipt  of  jurisdiction — ^^  Chancery,'^ 
says  Blacksione  (a),  <<  can  give  no  relief  against  the 

(a)  Comm.  Book  3.  ch.  27.  p.  428. 

King, 
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king,  or  direct  any  act  to  be  done  by  him,  or  make  any 
decree  disposing  of  or  affecting  his  property.  Such 
causes  must  be  determined  in  the  Court  of  Exchequer, 
as  a  Court  of  Revenue,  which  alone  has  power  over  the 
king's  treasure,  and  the  officers  employed  in  its  manage- 
ment/' And  so  in  the  case  of  the  York  Buildings  Com-- 
pany(d)y  Lord  Hardwicke  said,  that  an  account  between 
the  king  and  a  subject  cannot  be  taken  in  any  case  in 
this  Court,  but  in  the  Exchequer  only.  And  in  Reene 
V.  lie  AUomejf  •General (b)y  where,  the  question  being, 
Whether  an  estate  escheated  to  the  crown  could  be 
affected  with  a  trust,  his  Lordship  said,  ^^  Suppose  the 
^  land  had  been  seized  and  put  in  charge,  could  he 
^f  make  a  decree  that  it  should  be  sold? — No— he 
"could  not; — but  the  Court  of  Exchequer  might,  as 
"  it  is  a  Court  of  Revenue." 


1817. 

FainoT 
Rose. 


(a)  3Atk.56.  Uugginty. 
TkeYorkBuUdmg^  Company ^ 
Reg.  Lib.  A.  1739.  fol.  552. 
A.  1740.  fol.  139.  from  which 
I  have  been  favoured  with  the 
following  extract.  «^  Bill  by 
creditors  of  the  Company 
•gaiost  the  Company  and  the 
Attorney*6eneral  and  the 
tnutees,  under  a  deed  for 
the  payment  of  debts.  The 
Company  had  purchased  the 
forfeited  estates,  and  had  not 
paid  for  them ;  and  the  At- 
tomey*General  claimed  what 
remained  doe  to  the  crown 
for  the  purchase  money  of 
the  said  forfeited  estates. 

^  The  cause  was  heard  on 
ievenl  days,  and  the  Court 
took  time  to  consider.  One 
of  the  plaintiffs,  of  the  name 
of  Blackwdly  died.    Abate- 

Vol.  III. 


ment.  Two  bills  of  revivor 
by  BlackwelPB  representative. 
Plea  to  the  second  of  a  former 
bill  pending.  Reference  to 
the  Master  to  see  which  bill 
ought  to  be  prosecuted — and 
divers  other  proceedings. 

'^  It  seems  that  what  the 
Chancellor  is  reported,  in  f 
Atk.  56,  to  have  said  respect- 
ing the  jo  risdiction,took  place 
during  the  hearing,  and  arose 
in  consequence  of  the  At- 
torney-General's claims :  but 
the  Chancellor  afterwards 
decreed  the  estates  to  be 
sold,  and  the  purchase  mo- 
ney owing  to  the  crown  to 
be  paid  out  of  the  produce 
of  the  sale." 

(b)  2  Atk.  223.    See  Ho^ 
venden   v.   Lord  Annetle^j 
2Scho.  &Lef.  617. 
H  Jarvis 
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1817.  Jbrttft  and  ffyait,  for  tbe  defendant,  the  treasmrer 

^^^^^"^^       of  ttie  navy. 

Ro6E.  This  18  no  more  than  an  aHempI  to  obtain  indirectly 

a  decree  against^tho  crown  through  the  medJum  of  the 
crown*8  officers.  Whether  an  action  would  lie,  at  the 
snit  of  the  grantee  htinself^  for  the  arrears  of  the  pen^ 
sion  actealljr  doe  at  the  time  of  the  date  of  tbe  ovder  in 
council,  may  admit  of  some  question,  though  the  order 
in  council  would  probably  be  a  sufficient  answer  even 
to  such  a  demand  as  that. 

If  there  were  no  doubt  as  to  f  he  jurisdiction^  still  the 
policy  of  file  law  woidd  be  conclusive  against  such  a 
pension  being  assignable.  Thi8  pensien  is  in  the  nature 
not  only  of  a  reward  for  past,  but  a  retainer  for  fiiture, 
services;  and  it  is  as  contrary  to  policy  to  permit  the 
assignment  of  it,  as  of  the  half  pay  or  full  pay  of  an 
officer.  In  the  case  cited  of  Flarti/  v.  Odlum^  Buller^J* 
says,  ^^  If  the  question  had  been,  Whether  or  no  the  pay 
^  then  actually  due  might  be  assigned,  he  ^ould  have 
<<  thought  it,  like  any  other  existing  debt,  assignable ; 
<<  butthatdoes  not  extend  to  future  accruing  payments." 
The  grant  of  this  pension  evidently  looks  to  the  ftiture 
employment  of  the  grantee,  and  is  in  the  strictest  sense 
<'  a  voluntary  donation  of  the  crown,  for  the  honour 
and  service  of  the  state/'  In  Berwick  v.  Readcy  (a) 
where  it  was  decided  that  an  officer's  full  pay  is  not  as- 
signable, Gould,  J.  refers  to  a  case  in  Dyer  (d)  as  con- 
firming die  general  principle. 

(^)  1 H.  Blackst.  6^.  pay  and  half  pay,  as  the  Bub- 

(b)  Dyer,  16.,  stated  ID  the  ject  of  asftignment,  the  one 

Dote  to  the  above  cass,  where  hmngpro  teroUio  impendrnth. 

Is  also  Dotieed  tbe  distiattion  the  other  pro  tervHio   mi* 

siade  ht  Sk$art  v.  jTWAvn  pemo. 

2  Blsckst  1 1  Sr.y  between  fuU 

I  If 
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S^.  RamUfy  and  Winthrop  for  the  defendants,  the 
trastees  m  the  settlement. 

TuTlon  V.  Benson  (a),  Coles  v.  Jones,  (h)  A  bond  is  a 
€AMe  tn  aeUon^  assi^able  only  in  equity  ;  and,  when 
assi^ed,  is  liable  to  the  same  equity  as  if  it  were  still 
remaiiiii^  with  the  obligee.  The  purchaser  of  a  chose 
h  action  most  always  abide  by  the  title  of  the  person  of 
whom  lie  purchases. 

JSfiuri  in  reply. 

The  diefence  on  the  part  of  the  officers  of  the  Crown 
is  threefbld.  First,  that  this  Court  has  no  jurisdiction ; — 
Secondly,  that  the  pension  is  not  in  its  nature  assignable; 

(a)  9  Vera.  7G4. 1  P.  Wins,  (dth  edit)  Dauben^  r.  Cock- 

400.  buniy  ante,  Vol.  I.  p^  633. 

(9)  2 ¥ent.  0M.   S«e  Da*  Cholmondelet/r.  Clinton^  Vol. 

vies  f .  Austen,  1  Yes.  j.  349.  II.  p.  Ml. 
Sogd.  Vend,  k  Pardi.  000. 

H  2  —Thirdly, 


PafBBT 


If  it  is  in  respect  of  the  term  "  assigns"  tha«  the  18*7. 
pension  is  to  beheld  assignable,  the  Crown  has  still  the 
right  of  retainer  against  its  own  debtor.  The  cases  re^ 
ferred  to  from  Viner  prove  no  more  than  that  an  annuity  Ross. 
is  a  chose  in  action^  and  assignable  in  equity.  Un- 
doubtedly it  ifi  so.  But  has  not  the  Crown  a  right  to 
retail  it  to  satisfy  its  own  debt  ?  The  iact  of  the  extent 
issned  is  introdaced  only  to  shew  that,  prior  either  to  the 
time  of  filing  the  bill,  or  notice  of  the  assignment,  Hunt 
waaadebtor  to  the  Crown  to  a  greater  amount  than  the 
aiYears  of  his  peaflion.  We  do  not  even  put  it  on  the 
ground  of  the  right  in  the  Crown  to  a  preference  or  pri- 
ority. The  case  might  have  been  different,  had  notice 
been  gSven:  but  the  present  biO,  which  alone  gave  no- 
tice^ wag  not  filed  until  after  HmH  had  absconded. 
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1817.  —Thirdij/y  that  the  Crown  had  a  right  to  retain  against 
the  assignees,  even  supposing  the  assignment  otherwise 
Talid. 


FfilDDY 

Rose. 


I  admit  that  the  Exchequer  is  the  onlj  Court  of  com- 
petent jurisdiction  in  questions  upon  matters  of  revenue. 
But  that  peculiar  jurisdiction  does  not  obtain  in  any  but 
mere  revenue  cases.  Here  the  question  is,  Whether, 
under  the  grant  of  this  pension,  the  money  out  of  which 
It  is  made  payable  is  not  in  the  hands  of  the  Treasurer 
of  the  Navy  as  a  trustee  for  the  plaintiffs.  It  may  be 
a  question  at  law  whether  the  grant  itself  was  such  as 
the  Crown  is  competent  to  make — but,  being  made, 
our  proposition  is  that,  from  that  instant,  it  was  held  in 
trust  for  the  grantee  and  his  assigns;  and,  if  so,  this  is  no 
question  of  revenue — it  is  simply  a  question,  Whether 
the  Crown  has  a  right  to  stop  the  payment  in  transitu 
for  the  discharge  of  its  own  debt.  In  Burgess  v. 
Wheate  (a),  where  the  question  first  arose  whether  there 
was  not  an  escheat  to  the  Crown,  the  Court  did  not  re- 
fuse to  entertain  it,  but  the  cause  was  ordered  to  stand 
over,  to  make  the  Attorney-  General  a  party,  who  after- 
wards filed  an  information.  So  there  was  no  objection 
to  the  jurisdiction  in  the  case  of  The  Altorney-General 
V.  Duplessis  (6),  and  many  others.  Where  the  rights  of 

(a)    Blackst.    Rep.    123.  the  escheat,  and  the  Attor- 

1  Eden.  Coses  in  the  time  of  ney-General  did   not  insist 

Lord  Northingtonj  177.  181.  upon  it.  Btit  the  Lord  Chan^ 

^^  The  cause  came  on  to  be  cellor  asking  him  if  he  waved 

heard   before    Lord    Hard*  any  right  the  Crown  might 

wicke^  C,  who,  on  the  plead-  have,  and  would  consent  that 

ings  being  opened,  objected  it  might  be  so  entered,  the 

to  the  Attorney '^Generat 8  not  caose   stood   over,   and  the 

being  a  party.      Both  par*  Attom^-General  was  made 

ties  were  desirous  that  there  a  party." 
should  be  no  question  about         (5)  2  Ves.  286. 

the 
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the  Crown  are  only  incidentally  brought  in  question, 
they  may  as  well  be  discussed  in  this  Court  as  in  the 
Court  of  Exchequer. 

This  is  the  case  of  a  pension  given  as  a  compensation 
for  past  services ;  and  the  distinction  as  to  the  assign- 
ability of  a  pension  is  between  its  being  a  reward  for 
past,  and  in  the  nature  of  pay,  or  wages,  for  concurrent 
services.  The  question  is,  Whether  the  Crown  has  any 
right  to  withdraw  a  pension  of  the  former  description. 

[Mr.  Hart  then  reverted  to  the  case  before  cited,  of 
The  Earl  of  Stafford  v.  Buckley ,  and  to  the  proceedings 
in  a  case  of  Aubin  v.  Daly^  in  which  a  decree  (a) 
was  lately  made  by  consent,  on  a  bill  by  a  mortgagee, 
for  sale  of  the  very  annuity  which  was  the  subject  in 
question  before  Lord  Hardwicke  in  the  former  case ; 
in  order  further  to  prove  the  assignability  of  such  an 
annuity.] 

Then  as  to  the  trustees  in  the  settlement — true,  the 
assignee  of  a  chose  in  action  takes  it  subject  to  all  the 
equities  with  which  it  is  invested.  But  this  is  only  where 
he  has  express  notice  of  those  equities.  Here,  the  set« 
tlement  could  not  give  the  plaintifiB  such  notice ;  for 
they  were  not  to  suppose  that  the  covenant  had  not  been 
performed ;  and  the  trustees  were,  in  the  due  execution 
of  their  trust,  bound  to  have  seen  to  the  performance  of 
it,  and  to  have  exacted  the  debt  at  the  moment  when  it 
became  due.  After  remaining  inactive  for  so  many 
years,  they  shall  not  be  allowed  to  take  the  benefit  of 
their  own  laches  to  defeat  the  claims  of  bond  fde  ctedu 
tors  upon  the  funds,  which  they  now  insist  upon  having 
a  right  to  retain. 
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(a)  At  the  Roils,  Feb.  17, 1817. 


The 
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1817.  The  Master  of  the  Rolls. 


^^  The  plaintiffs  in  this  case  are  certain  anniutants  of 

Roai.  Mr.  Joseph  Hunt^  who,  as  a  security  for  the  annuities 
July  20.  which  lie  granted  them,  assigned  to  them  a  pension 
he  bad  from  the  crown,  and  the  dividends  of  certain 
fimdfy  to  which  he  was  entitled  for  his  life  under  his 
marriage  settlement.  The  bill  is  filed  against  the  TVea- 
nir^rof  theiVavy,and  the  Attomey^Generaly  for  the  re- 
covery of  what  is  in  the  hands  oi  the  former  on  account 
of  Mr.  Hunt's  pension,  and  against  the  trustees  in  the 
fettleoient,  Ibr  the  dividends  that  have  a(ccrued  on  the 
fundi  since  the  time  when  Mr.  HiuU  himself  ceased  to 
receive  tbegi.  On  the  part  of  the  Treasurer  of  the 
NdtsDy,  and  the  Attomej^'General,  it  is  objected,  that  the 
Court  has  no  jurisdictioii  to  order  the  payment  of  this 
pcn^y^f-On  the  part  of  the  trustees,  it  is  stated^  thai 
although  by  the  settlement  Mr.  Hunt  was  entitled  to  the 
dividends  in  question  for  his  life,  yet  by  the  same 
settlement  he  had  covenanted  to  pay  them  4000/*,  to 
be  laid  out  on  the  like  trusts  as  the  other  funds— that 
as  he  has  never  performed  his  covenant,  they  have  a 
rig^  to  stop  the  dividends,  and  to  apply  them  as  £ir  as 
tbey  will  go^  to  make  good  the  sum  which  Mr.  Hum 
ought  to  have  paid  them. 

It  is  clear  that  As  to  the  first  demand, — where  a  public  officer  has 
a  suit  may  be  in  his  hands  money  issued  by  the  Government  for  the 
maiDtamed  ^^  ^^  ^^  individual,  it  is  clear,  that  a  suit  may  be  main^ 
o^ce  h  '  ^^B^  against  the  officer  for  the  recovery  of  such  money, 
m  hb  hands  ^^^  ^  ^  '*'"  ^^1^  towards  the  CrowOj  as  well  as  towards 
money  issned  ^^  individua],  to  apply  the  money  to  its  destined  purpose- 
by  goTemment  But  here  the  officer  is  commanded  by  Government  to 
for  the  Qse  of  withhold  the  money  from  Mr.  Bunt,  and  to  apply  it  to- 
an  individual,  i;,rards  satisfaction  of  a  debt  whichMr.  Hunt  owes  the  pub- 

for  the  recovery  ij^.  Then  the^uestien  is  between  Government  and  Mr. 
of  such  money. 

Hunt  J 
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JSuui^  ^vTHii^HwU^s  assignee;  and  it  is  not,  I  appreheDd,  18 17. 

in  this  Court,  that  such  a  question  can  be  decided.  In  the       >^V^n/ 
case^of /Soar  v.  Dawsouia\  IjordHardbmcht  entertained  ^^^ 

the  jurisdictiMi  singly  on  the  ground  4bat  the  ojfficer  ad*         Rosis. 
milted  the  money  to  be  in  iiis  hands  Sot  the  use  of  the  „  ^     , 

p™«.  .odT  ^  .b.  mi8--«  ,-rti«-.^.b»  i^:;inr 

chiim.    That  was  the  case  oS  a  public  officer  who  had  ordered  the 
given  a  draft  for  payment  Kit  a  sdm  wbich  he  had  bor-  money  to  be 
rowed,  npon  money  due  to  him  out  of  the  exchequeri  withheld,  the 
and  afterwards  becao^  bankrupt ;  and  tiie  question  wu  question  is  only 
''  whether  ibe  dafendants''  <to  whom  the  draft  had  betweengorern- 
been  given)  ^^  vereiirstentjtied  hf  aepecific  lien  upon  f^^  .^"  ,    ^ 

*^  .t  ^      .      •     .      ,         •  ...      indiYidnal  or 

«<  the  sum  doe  to  t|m  bankrupt -s  eslaie ;  or  whether  the  ]^|g  assignee  • 

c(  phintiflS^  the  Assignees  under  lim  eoromiseiQn,  wer0  and  this  Court 

^^  entitled  io  have  Urn  whole  enm  paid  to  them ;  it  beiqg  has  no  jarisdic- 

^  insisted  for  them,  that  this  draft  was  in  nature  Oif  a  tion. 

^  biU  of  exchaoge,  And  that  the  property  was  notdU 

^^  vested  out  of  the  bankrupt  at  the  time  of  his  liank^ 

<<  ruptcy."    The    Lord   Chancellor   said,  he  at  first 

doubted  his  mwa  jurisdiction,  and  whether  the  plain tifis 

(the  assignees)  Might  not  ilp  ha^e  gone  into  the  Eachf 

jMfTAs  being  a  Court  of  Revenue;  for  this  was  not  a 

personal  icredit  giv^n  to,  or  demand  upoo«  the  officer^ 

bnt  to  be  paid  ixit  of  the  money  issued  out  of  liie  Es^: 

ch£quer  to  that  officer,  on  warrant  to  be  jiaid  out  of  the 

Eevenne  of  ihe  Creiwn  for  public  services.    ^^  But,"  lie 

adds,  ^^  there  is  something  in  the  present  case  delivering 

^  it  from  that ;  the  officer  admits,  he  has  received  a  sma 

^^  of  money  applicable  to  this  demand;  which  brings  it 

*'  to  the  c\A  case  of  a  UberaAe^  which  a  person  has 

*^  under  the  Great  Seal  Smt  the  payment  of  money,  apon 

*'  admission  that  the  officer  had  money  in  his  hands 

^'  applicable  to  the  paymeot,  and  proof  thereof,  that 

*'  would  give  Courts  of  law  a  jurisdiction ;  so  that  an 

^^  action  of  debt  might  be  maintained  on  the  Liberate.'*^ 

(a)  iVefl.  331. 

It 
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1817.  It  is  sufficiently  evident,  that,  if  the  officer  had,  on 

behalf  of  Government,  disputed  Gibson's  right  to  the 
fund.  Lord  Hardwicke  would  not  have  proceeded  in  the 

Ross.  cause :  but  GibsotCs  right  being  admitted,  it  was  a  merely 
equitable  question,  which  of  the  parties  claiming  under 
him  had  the  best  title  to  the  money.  Besides,  if^ 
-  in  this  case,  the  assignment,  (as  is  contended  by  the 
'  plaintifis,)  passed  not  merely  the  equitable,  but  the 
legal  title  to  the  pension,  why  does  the  assignee  come 
into  a  Court  of  Equity  ?  If,  on  the  other  hand,  he  be 
only  an  equitable  assignee,  and  as  such  stands  precisely 
in  HunVs  place,  he  would  probably  find  it  difficult,  in 
any  Court,  to  maintain  that  the  pension  can  be  claimed 
from  Government,  while  the  debt  to  Grovernment  re- 
mained unsatisfied.  However,  that  is  a  question  which 
I  do  not  think  this  Court  ought  to  determine.  The  bill 
must  be  dismissed  as  against  the  Atiomey^General  and 
the  Treasurer  of  the  Neeotf. 

II.  As  to  the  question  between  the  plaintiffs  and 
thetrusteesjitarises  on  the  following  facts. — ^Mr.  HunVs 
marriage  settlement  was  in  April  1795.  The  4000A 
became  payable  in  four  years  afterwards,  that  is,  in 
April  1799.  It  does  not  appear  that  the  trustees  ever 
made  any  application  for  the  payment  of  the  money. 
The  fi  rst  annuity  was  granted  in  180S ;  the  others  in 
1806;  Mr.  HufU  absconded  in  1810;  down  to  which 
time  he  had  received  the  dividends  under  a  power  of 
Attorney  from  the  trustees,  and  had  paid  the  annuities 
as  they  became  due.  No  notice  had  ever  been  given 
to  the  trustees  of  the  assignment  of  the  dividends^ 
until  after  Hunt  had  absconded.  The  question  is,  whe- 
ther the  dividends  can  be  stopped.  See  how  the  case 
would  have  stood  between  the  trustees  and  Hunt  him- 
self. I  apprehend  it  to  be  clear  that  he  could  not  have 
claimed  a  benefit  under  the  settlement  without  making 

good 
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good  his  part  of  it.  The  trustees  might  give  him  what 
credit  they  chose,  subject  to  their  responsibility  to  their 
cestui  que  trusts :  but  they  might,  at  any  time  after  the 
4000/.  became  due,  have  stopped  the  dividends,  if  the 
money  was  not  paid.  Supposing  he  bad  become  a 
bankrupt,  the  trustees  would  have  this  equity  as  against 
the  assignees,  as  was  determined  by  Liord  ITatrhw  in 
£x  parte  Mitfird  (a). 

I  have  had  a  copy  of  the  order  in  that  case  from  the 
bankrupt's  office,  in  order  to  see  whether  the  case  be 
correctly  stated  by  Mr.  Brawn. 

Mr.  Miiford^  under  the  marriage  settlement,  was 

entitled  to  an  annuity  of  S4/.  per  annum^  and  to  the 

dividends  of  certain  stock  during  his  life.     He  had 

covenanted  to  pay  6000/.  in  the  whole  to  the  trustees^ 

at  different  periods,  and  on  different  events.    It  be* 

came  a  question,  whether  the  whole  of  this  sum  had 

become  a  debt  at  the  time  of  the  bankruptcy.    The 

trustees  in  the  settlement  presented  a  petition  praying 

to  be  at  liberty  to  prove  the  whole  sum  under  the 

commission,  and  to  be  permitted  to  retain  the  interest 

the  bankrupt  took  under  the  settlement,  in  partsatisfiic- 

tion  of  the  debt.     The  order  made  was  as  follows.   It 

was  ^^  declared  that  the  petitioners  were,  at  the  time  of 

'^  issuing  the  commission,  creditors  of  the  bankrupt  for 

^  the  sum  of  3000/.  only,  which,  by  the  settlement,  was 

^  payable  at  the  times  and  in  the  manner  mentioned  in 

<<  the  petition,  free  from  any  contingency ;  and  that  the 

^^  petitioners  were  entitled  to  retain  the  value  of  the 

^^  bankrupt's  equitable  interest  under  the  settlement  in 

^^  an  annuity  of  S4/.  and  a  sum  of  S074/.  bank  annui- 

<^  ties  towards  satisfaction  of  the  said  SOOO/."    And 

^^  it  was  referred  to  the  commissioners  to  compute  in- 

^^  terest  on  the  sum  of  1000/.  (part  of  the  3000/.)  from 

(a)  1  Bro.  308. 

"the 
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1617.  ^  Ibe  4Bte4)f  tiba  ooiMMisioii  to  the  UOk  ^(  Odder 
^^V^/  u  4||9B  MKty  wben  the  €«id  10002.  wonU  bocwe  pty^ 
FvmDY        (( ^y^  ,,„^P  11^  ^ttleoieBt,  m4  oa  tbt  4hw  tff  lOOQ/. 

B^i^  <<  (other  part  of  the  3000/.)  from  theMiiM  dttetotihi 
<<  IMi  of  Otfoiir,  1745^  vheo  the  kst-mentMnedl 
^  1000/.  would  become  payable  uadar  4be  settleiMBt, 
^iBAdeol000/*(reei4tteof  the^OOOZ.)  frottibe^aaaa 
^<  date  to  the  14th  of  October^  1786,  when  Ae  Jaat'^nen- 
'^  tioned  sum  would  become  payable  as  aforesaid  ;  what 
^  should  be  found  liie  amount  of  andi  interest  io  be 
^deducted  from  ihe  9000/.'  The  eoramissioners  to 
'<  set  a  value  on  the  bankrcipt'e  intereet  trader  tfaeflettle- 
^^  ment  in  the  annuity  of  24/.  and  sum  of  S074/.  bank 
^  annuities,  and  what  should  be  found  to  be  the  ?alue 
^  thereof  to  be  deducted  from  what  should  remain  due 
^  in  respect  of  flie  9000/.,  after  such  rebate  of  interest 
^  as  aforesaid.  The  petitioners  to  be  admitted  creditors 
^  under  the  commission  for  what  should  be  the  then 
^  residue  of  the  3000/.  And,  in  regard  to  the  24/. 
^  annuity  during  the  Joint  lives  of  the  bankrupt  and  his 
^  wife,  and  the  interest  to  accrue  on  the  2074/.  bank 
^  annnSties  during  the  life  of  the  bankrupt,**  it  was 
^ordered  that  iheyhe  respectively  retained  by  the  pe- 
^  'titioners  towards  satisfaction  of  the  3000/. — and  that 
^  the  dividends  from  time  to  time  to  be  made  under  the 
^  commission  upon  the  sum  of  money  for  which  they 
^^  should  be  so  admitted  creditors,  should  be  laid  out  by 
^  them  in  the  purchase  of  3/.  percent,  bank  annuities  in 
^  their  names ;  and  the  interest  to  accrue  thereon  during 
^  the  life  of  the  bankrupt,  to  be  paid  from  time  to  time  by 
^  the  petitioners  to  the  assignees  under  the  commission, 
^  as  part  of  the  estate  and  effects  of  the  bankrupt.**  (a) 

Now  if,  as  against  HtM^  the  trustees  had  the  equity 

of  stopping  the  dividends  to  make  good  the  debt  of 

(a)  Id  the  nutter  i4  Ro^     A«g.  1734.  Orders  ia  ftuik- 

bert  MUfordy  a  bankrupt,  11     rapicy,  1784.  to.  21 1. 

4000/. 


PRIDDir 
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4000/.  MQld  ht  by  this  act,  wkbout  their  knowledge         1817. 
•r  cenpent,  deprive  tihem  of  that  equity  ?    The  asaigMe 
fiv  ibe  MiQuitasts,  iakiiig  no  legal  interest  in  tlie  funds, 
ooidd  only  take  subject  to  the  same  eqntty  to  which 
the  aangnor  was  liable.   What  was  the  original  equity 
of  the  trustees  ? — Not  to  stop  the  iUvidends  merely  at 
the  first  SDoment  the  debt  became  due,  but  whensoever 
they  might  think  the  interests-ofthe  trust  required  that 
step  to  be  taken.  They  had  no  room  to  imagine  that  it 
signified  to  any  but  their  cestui  que  trusts,  whether  this 
debt  was,  or  was  not  exacted,  when  it  became  due. 
Whj  is  a  third  person,  who  asked  no  qneetioB  upon  th^ 
snlyeet,  and  gave  w  notice  of  bis  faavingany  interest  in 
the  jnittter,  to  tell  the  trustees  that  H  was  their  duty 
towards  him  to  have  called  in  the  debt  sooner,  and  that 
they  are  not  now  to  be  permitted  to  resort  to  any  means 
wbicb  they  may  have  in  their  own  hands,  of  satisfying 
any  portion  of  that  debt  ?  Nobody  could  take  an  assign- 
ment ofMr.  HunVs  interest  under  the  settlement,  with- 
out eeeing  ihe  oorenant  for  the  payment  of  the  4000/. 
Now  tbe  pmum  proposing  to  take  the  assigament  could 
ask  tbe  trustees  whether  that  money  was  paid ;  but  the 
trustees  had  no  opportunity  of  apprising  him  that  it  was 
not  paid ;  lor  they  knew  nothing  of  the  transaction. 
They  have  been  gaHty  of  no  bad  faith  towards  the  plain-' 
tiflb  :  but  the  plaintiffs  have  been  wanting  in  commoa 
prudence  in  not  consulting  the  trustees  before  they  took 
the  assignment.    It  was  surely  a  rash  conclusion,  that 
the  money  must  necessarily  have  been  paid,  because  the 
period  of  payment  was  past.    But  did  tbe  annuitants 
really  believe  that  this  money  was  paid  2    They  were 
evidently  getting  from  Mr.  Hunt  tbe  security  of  every 
fund  he  could  give  them.     If  tbe  4000/.  bad  been  paid, 
it  would  have  been  invested,  and  additional  dividends 
would  in  all  probability  have  been  included  in  the 
security. 

c  However, 
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However,  it  is  enough  that  the  trustees  have  done 
nothing  to  mislead  the  plaintiffs,  or  to  forfeit  the  right, 
which  originally  they  had,  of  applying  Mr.  Hunfs  divi- 
dends  to  the  satisfaction  of  Mr.  Hunt's  debt.  I  pre- 
sume, there  is  no  question,  that  the  dividends  received 
prior  to  Mr.  Hunf%  death  are  insufficient  to  satisfy  the 
debt;  and  therefore  the  bill  must  be  dismissed,  (a) 

(a)  Reg.  Lib.  B.  1816.  fo.  1679. 


Rolls. 

March  5. 
April  38* 


CHRISTOPHER  ALDERSON  LLOYD,  KITTY 
ALDERSON  LLOYD,  MARGARET  LLOYD, 
and  EMMA  LLOYD        -        -        Plaintiffs; 

AND 

JOHN  BRANTON,  JOHN  PEARSON,  CHRIS- 
TOPHER  ALDERSON  HARKER^  and  W.  P. 
BARNARD  and  SARAH  his  Wife  Defendants. 


Testator  gi? es 
34,000iL,  upon 
trust,  18  to 
60001.  to  pay 
the  interest  to 


CHRISTOPHER  ALDERSON^  by  his  will> 
dated  Jufy  24, 1810,  gave  and  bequeathed  to  the 
defendants,  Braniony  Pearson,  and  Harker,  S4,000/. 

upoa 

S.  B.  (his  niece)  daring  her  life,  and,  after  her  decease,  the  principal 
among  her  children ;  if  she  should  die  without  issue,  orer.  He  de- 
clares similar  trusts  as  to  three  other  sums  of  6000/.  (making  the  re- 
mainder of  the  M,000/.,)jfor  his  three  other  nieces  and  their  children. 
ProTiso,  that,  in  case  any  of  his  said  nieces  should  marry, without  such 
consent  as  therein  prescribed,  each,  &c.  so  marrying,  should  forfeit  the 
interest  of  her  6000/.,  and  all  other  sums  to  which  she  may  be  entitled 
under  his  will ;  and  the  respective  sums  of  6000/.,  and  all  such  other 
sums,  &c«  should  fall  into  his  residue.  Aod  he  gi? es  the  residue  in 
trust  for  his  two  nephews  and  their  children — in  case  of  the  death  of 
either  without  issue,  his  moiety  to  go  oTcr  to  and  be  divided  among  his 
said  nieces. 

Afterwards,  by  codicil,  he  gives  to  each  of  his  nieces  2000/.  in  addi- 
tion, ^^  subject  to  the  same  powers,  provisos,  directions,  and  limitations, 
^^  as  are  contained  in  the  will  respecting  the  sums  of  6000/."    5.  B. 

who 
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Upon  trust,  as  to  6000/.  (part  thereoF)  to  invest  the  1817. 

same  in  their  names,  or  in  the  names  or  name  of  the       ^<^v^^^ 
fiurvivors  or  survivor,  his  executors  or  administrators,  ^^^^ 

upon  government  or  real  securities,  and  to  pay  the  di-      Brantok. 

vidends  or  interest  to  his  great  niece  the  defendant  who  was  of  age 

Sarah  Barnard  (then  Sarah  Akkrson  spinster)  bj  half-  at  the  date  of 

yearly  payments,  during  her  life,  and  after  her  decease  the  will,  marries 

to  transfer  and  pay  the  capital  unto  and  amongst  her  without  thecon- 
children  as  therein  mentioned ;  and,  in  case  she  should     ^rJ^  *  « 

die  without  issue,  then  upon  trust  for  her  brother  the  «  ..  r^.^xtend- 

defendant  Barker.    Similar  trusts  were  declared  as  to  |q   ^^^  ^^^y  ^^ 

three  other  sums  of  6000/.  each  (residue  of  the  said  the  fature  ia« 

sum  of  24,000/.)  for  the  benefit  of  the  testator's  three  terest  of  her 

infimt  great  nieces,  (the  plaintiffsiirt//^  AldersonLloydj  6000/.,  hot  to 

Margaret  lAoyd^  BLudEmma  Lhydj)  and  their  children ;  *^«  capital,  and 

and  the  testator  directed  that  his  four  great  nieces  ^^^  ^  ^® 

should  have  and  be  entitled  to  the  dividends  andlnterest  .,       \.  ..  ^ 

of  the  said  respective  sums  of  6000/.,  and  to  all  and  ^^  ^  f^^^  ,q^ 

every  sum  and  sums  of  money  which  they  should  re-  apart  to  answer 

spectively  have  or  become  entitled  to  under  his  will,  for  an  annuity,  to 

their  respective  sole  and  separate  use.    The  testator  which  S.  B. 

then  declared  it  to  be  his  will  that  his  trustees,  or  the  wouldotherwise 
survivors,  &c.  should  pay  and  apply  any  part  of  the  di- 

vidends  or  interest  payable  to  such  of  his  said  great  ^^fu    #  ax. 

nieces  as  should  at  the  time  of  his  decease  be  under  the  annuitant, 

age  of  twenty-one  years,  in  or  toward  her  or  their  re-  Whether  the 

spective  maintenance,  &c.,  or  otherwise,  until  she  or  forfeitnrewoald 

they  should  respectively  attain  the  age  of  twenty-one  **8®  extend  to 

years,  or  be  married  with  such  consent  as  thereinafter  ^^\  ^^^^^  ®^  ^^® 

mentioned,  as  his  said  trustees  should  in  their  discretion       '  f  ^.!^^ 

event  of  the 

think  proper.  The  testator  also  gave  to  his  said  trustees  ^^QtiDireacv 
an  annuity  of  50/.  for  the  life  of  his  niece  Jane  Barker  upon  which  it  is 
(the  defendant  Sarah  Barnard's  mother)  upon  trust  to  given  over  to 
pay  the  same  to  his  said  niece  for  her  life ;  and  he  the  testator's 
directed  that  a  sufficient  part  of  his  personal  estate  nieces,  quicre. 
should  be  invested  for  securing  the  said  annuity,  and 

that 
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1817.         tbtt  hk  trustees  should  stand  possessed  of  the  ftrnds  lA 

which  the  same  should  be  imrested,  from  and  after  the 

decease  of  hi»  said  niece,  upon  trust  for  her  daug^hter 

BaAMTom      Smrah  Barnard^  The  wiit  contained  also  a  q>ecifi€  he* 

<Efsest  of  books  and  other  articles  te  Sarah  Bamofd;  and 
there  then  followed  a  proviso  tha^  in  case  of  the  nar^ 
fiage  of  any  of  the  teslator*^  four  great  nieces  with  the 
consent  of  his  said  trustees,  or  of  the  trustees  and  exe^ 
cutws  for  the  time  being  of  his  will,  in  writing  for  thtft 
purpose  grren,  bnf  not  otherwise,  his  said  trustees  or 
the  suTvivort,  &c.  should  pay  to  each  of  his  said  great 
irieceeso  marrying,  or  otherwise  settle  upon  her,  or 
her  issue,  in  such  manner  as  >they  iti  their  discretion 
should  think  adi^iseable,  the  som  of  SOOOf.,  to  be  raised 
and  paid  out  of  the  6000/.,  to  the  dividends  and  interest 
whereof  his  said  great  uiece  so  marrying  was  under  his 
win  entided  for  her  life  as  before  mentioned ;  and  tfno^ 
ther  proviso,  that  if  any  of  his  great  nieces  should 
marry  without  the  consent  of  his  said  trustees  or  trustee 
for  the  time  being,  testified  by  writing  under  their  or 
his  hands  or  hand  first  given,  then  and  in  such  case  his 
said  great  nieces,  each  and  every  of  them  so  marrying 
without  such  consent,  should,  from  thenceforward,  for- 
feit^ and  be  no  longer  entitled  to,  the  dividends  or  in- 
terest of  the  respective  sums  of  6000/.  payaUe  to  them 
respectively  for  life  as  before  mentioned,  or  to  any  other 
sums  which  they  m^t  respectively  become  entitled  to 
nnder  his  will,  and  should  not  have  received ;  and  that 
the  said  interest  and  dividends,  and  the  respective  sums  of 
6000/.,  or  the  securities  for  the  same,  and  all  such  other 
sums  to  which  they  respectively  might  become  entitled 
ae  aforesaid,  should  thereupon  sink  into,  and  constitute 
part  of,  tm  residue  of  his  estate.  And  he  gave  and 
bequeathed  the  residue  of  his  said  estate  and  efiect^ 
unto  his  said  trustees,  upon  trust  to  invest  the  same 
upon  Government  or  real  securities,  and  to  pay  to  his 

great 


L&OTD 


€ASBa  IN  CHANCERY.  Ill 

grtit  nephtwB^  Ae   plaintiff  CTtristofJur  AUenom         1817. 

X/byif  and  the  defendant  Harker^  the  dividends  or 

interest  of  the  same,  in  equal  shares,  for  their  respec- 

liw  lives ;  and  after  the  decease  ml  either,  as  to  one      BaAzraor* 

moiety,  upon  trust  Hnr  bis  ehildrea ;  or  in  case  either 

flboold  die  wkheiit  fearing  issue,  then  upon  trust  to 

pay  the  diiridends  or  interest  of  his  moie^  to  the  tee*  - 

tator^s  four  great  nieces,  share  and  share  alike,  during 

flMir  reflective  K? ee ;  and  after  the  deoeaae  of  any  and 

eadb'  of  them,  aflrl^  one  foorth  part  of  the  said  nme^ 

npMi  truflC  fbr  tb0  child  or  children  of  her  sa  dyiigt 

hurt  m  ease  any  of  them  shoidd  die  without  leaving 

isvoe^  lies  upon  trust  ibr  the  survivors  of  his  said 

nieces,  and  the  respective  issue  of  any  thai  should  be 

dsady  in  equal  sfaaresw 

By  a  codicil  to  his  will,  dated  the  14th  of  Deeem-^ 
her  1810,  the  testator  revoked  the  said  legacies  of 
WOOL  to  his  great  nieces,  and  gave  to  each  of  them 
fiOOO/.,  to  be  invested  in  like  manner  as  directed  by  bis 
wiB  as  to  the  6000/. ;  and  directed  that  -the  dividends 
or  interest  thereof  respectively  should  be  paid  to  his  said 
nieces  for  their  respective  separate  use,  and  that  the 
legacioi  of  fiOOO/>  each,  and  the  divideoAor  interest 
of  tfa«  same^  sbovld  be  subject  to  the  same  trusts^  eon- 
ditioni,  powers,  provisos  and  directions^  as  by  his  will 
dtdaved  ooneeraing  the  fegacies  of  GOGOL 

By  another  codicil,  dated  the  SOth  of  Dteemberj 
1810,  he  gave  to  each  of  his  grand  nieces  SOOOL  in  ad- 
ditioB  to  what  be  had  before  given  tbem^  and  directed 
ttat  the  same  should  be  invested  in  thi»  names  of  lis 
tmsteesy  and  the  dividends  and  interest  go  and  be  paid 
and  payable  to  his  said  nieces  respectively^  and  their 
lespeotive  children,  sul^t  to  tbe  same  powers^  pro* 

i^so^  directions,  and  limitations^  as  contained  in  his 

wUl 
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18I7.  will  respecting  the  6000/.,  except  as  to  tbe  payment  of 

^■^"^^^^       9000/.  on  their  respective  marriages. 
Llotd 

BaANToir.  ^^  ^®  death  of  the  testator,  which  happened  in  1810, 

the  defendant  Mrs.  Barnard^  (then  Sarah  Alderson^ 
spinster,)  was  twenty-six  yei^rs  of  age,  and  shortly  after- 
wards she  married  the  defendant  W.  P.  Barnard. 

On  the  hearing  of  the  cause  it  was  referred  to  the 
Master  to  enquire  (among  other  things)  at  what  time, 
and  under  what  circumstances,  the  marriage  took  place, 
what  was  the  age  of  Mrs.  Barnard  at  the  time  of  the 
marriage,  and  whether  the  same  was  had  with  such  con« 
sent  as  required  by  the  will  of  the  testator.  The 
Master  by  his  Report  certified  the  facts  of  the  case 
accordingly, from  which  he  found  that  the  marriage  was 
not  had  with  such  consent  as  aforesaid.  The  Report 
was  not  excepted  to,  and,  the  cause  now  coming  on  for 
further  directions,  the  question  was,  whether,  in  conse- 
quence of  such  marriage  without  consent,  a  forfeiture 
had  been  incurred  of  all  or  any  of  the  bequests  to  Mrs. 
Barnard  contained  in  the  will  and  codicils. 

Bell  and  Palmer^  for  the  defendants  Mr.  and  Mrs. 
Bamardy  contended  against  the  forfeiture,  upon  two 
grounds,^r«l,  that  there  was  no  sufficient  bequest  over, 
and  secondly f  that  the  condition  could  not  be  held  to 
extend  to  a  marriage  without  consent  after  the  party 
had  attained  the  age  of  twenty-one. 

I.  It  is  a  clearly  established  rule,  that,  in  the  case  of 
a  legacy  liable  to  be  defeated  by  a  condition  subse- 
quent in  restraint  of  marriage,  where  there  is  only  a 
general  residuary  bequest,  that  is  not  sufficient  to  sup- 
port the  condition ;  which  is  void,  as  being  held  in  ter^ 
rorenty  unless  there  is  a  good  bequest  over  of  the  parti- 
cular 
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cular  legacy.  This  point  was  regarded  as  settled  by 
Ijord  ThurloWy  as  appears  from  the  written  judgment 
pronounced  by  him  in  Scott  v.  Tyler  (a). 

There  are  two  cases  exactly  in  point  with  the  pre- 
sent, as  to  a  mere  declaration  that  the  legacy  shall  sink 
into  the  residue  on  the  condition  happening  not  being 
sufficient  to  alter  this  role.  The  first  is  a  case  cited  by 
the  Master  of  the  Rolls  in  Reves  v.  Heme  (b) ;  the 
other,  the  case  of  Garre/^  v.  Pritty  (c).  In  Harvey  y.  Aston 
{d)f  indeed,  it  is  said  by  Mr.  Justice  Comyns  that  it 
was  held  otherwise  in  Amos  v.  Horner  (e),  which  was 
a  later  case  than  Garrett  v.  Pritty,  and  appears  by  him 
to  have  been  regarded  as  over-roling  the  last  mentioned 
case«    But  Amos  y.  Homer  was  never  decided  (/).   If 


1817. 


(fl)  Dick.  712.  Vid.p.7M. 
^^The  will  before  us  contains 
aresidnary  bequest ;  bat  that 
has  been  repeatedly  and  well 
enough  determioed  to  leave 
the  conditional  legacy  in 
itatu  quo:  it  only  prevents 
that  which  has  not  been  dis- 
posed of  already,  whatever  be 
its  amount,  from  falling  by 
order  of  law,  to  the  executor 
or  next  of  kin." 

(b)  **  Where  a  legacy  was 
given  upon  such  condition  of 
marrying  with  consent,  and, 
if  not,  that  it  should  sink 
into  the  residae  of  the  tes- 
tator's estate,  which  he  gave 
to  /•  S.  it  was  held,  that 
though  the  marriage  was 
without  the  consent,  yet  the 
legacy  was  not  lost ;  because 
it  would  have  been  the  sante 
If  the  testator  had  said  nothing 
about  its  sinking  into  the  re* 

Vol.  hi. 


sidue,  and  therefore  was  con- 
strued only  in  terrorem.^*  5 
Vin.  Ah.  343.  tit.  Condition^ 
Z.  d.  pK41. 

(c)  2  Vern.  293.  "  The 
Court  decreed  the  legacy  with 
interest,  principally  because 
It  was  not  ejpresflif  devised 
over,  but  to  fall  into  the  re- 
sidue." 

(d)  1  Atk.361. 

(0  1  £q.  Ab.  112.  Foxr. 
216. 

(/)  **  In  Amos  v.  Homer 
the  Master  of  tlie  Rolls 
thought  that  a  residuary  dis- 
position was  enough  :  but  it 
seems  that  no  resolution  was 
made,  as  the  case  went  off  for 
want  of  parties,  and  never 
came  on  again,  and  it  has 
been  considered  of  no  autho- 
rity by  subsequent  Judges." 
Roper  on  Legacies,  Vol.  I.  p. 
326. 
I  the 
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the  «ase8  abc^e  eked  are  law,  (and  it  has  never  been  de- 
termined otherwise,)  the  present  is  clearly  within  them : 
but  if  it  should  be  held,  notwithstanding  these  cases, 
that  the  mere  direction  that,  on  the  happening  of  the 
condition,  the  legacy  shall  fall  into  the  residue,  is  suffi- 
cient to  form  an  exception  to  the  rule  of  the  civil  law 
that  such  a  condition  is  void,  as  operating  only  in  ter^ 
rorenij  we  have  then  to  consider  how  this  condition  is 
to  be  construed  with  reference  to  the  particular  cir- 
cumstances of  the  case. 


11.  The  dause  of  forfeiture  on  marriage  without  con- 
sent must  be  construed  to  relate  to  the  time  when  the 
legacy  would  become  vested.  Pulkn  v.  Ready ^  2  Atk. 
587.  In  this  case,  it  is  declared  that,  by  marriage  with- 
out consent,  the  legatee  shall  forfeit,  not  only  one  par- 
ticular legacy,  but  all  the  benefits  intended  her  by  the 
will.  Now,  by  the  will,  she  takes,  besides  the  legacy 
of  6000/.^  and  the  additional  2000/.  given  by  the  codicil, 
a  specific  bequest  of  books  and  household  furniture,  an 
annuity  of  50/.  after  the  death  of  her  mother  Mrs. 
Murker^  and  lastly  her  contingent  share  of  the  residue. 
In  this  case,  therefore,  there  are  different  times  ap- 
pointed for  the  vesting  of  the  several  legacies,  all  of 
which  are  to  become  forfeited  on  the  same  event  hap- 
pening; and,  where  there  are  diflerent  times  for  vesting, 
it  seems  reasonable  to  fix  upon  a  certain  limited  period 
as  that  to  which  the  condition  is  meant  to  be  restricted, 
and  then  there  is  no  period  so  obvious  as  that  of  legal 
competency.  If  not  to  the  age  of  twenty-one,  to  what 
othei^  period  could  die  condition  be  limited  ?  A  con- 
dition in  restraint  of  marriage  under  twenty-one,  even 
where  there  is  no. gift  over,  is  held  a  reasonable  and 
good  condition  ;  because  it  imposes  no  other  restraint 
upon  the  liberty  of  marriage  than  was  before  im- 
posed by  the  law  of  the  land.  If  otherwise,  this  is  a 
condition  in  restraint  of  marriage  g'eneiu^y  which 

is 
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18  within  the  poliqr  upon  which  the  exception  to  the 
rule  of  the  civil  law  is  founded.  Thus,  in  Stackpok  v. 
Beaumont  (a),  I^ord  Loughborough  says,  ^^  I  am  per- 
^  fectly  free  in  this  Court,  in  a  case  where  the  condition 
^  only  operates  up  to  the  Bge  of  twenty-one,  and  re- 
^^  quires  no  more  than  the  general  policy  of  the  law 
^^  and  course  of  the  Court  hold  to  be  proper,  to  say 
^^  there  is  nothing  illegal  in  such  a  condition. — Con- 
^^  fined  to  such  cases,  where  the  restraint  operates  only 
^^  up  io  the  age,  till  which,  by  the  Ifiw  and  policy  of  the 
^^  country,  consent  is  necessary,  I  have  no  difficulty  to 
^^  say,  there  is  no  authority  to  lead  the  Court  to  pro* 
^^  nounce  a  proposition  so  repugnant  to  that  law,  as  that 
^^  such  a  condition  is  invalid."  And  see  Rej/nish  v. 
Jlfar/tif  (i),  and  cases  there  cited.  See  also  Frj/ y. 
Porter  (c),  Semphill  v.  Baylet/  (d)j  Elton  v.  Ellon  (e)j 
Knapp  v.  Noyes  (/),  where  Lord  Camden  said,  "  It  is 
<<  very  unnatural  for  a  parent  to  impose  a  consent  to 
^^  marriage  during  his  daughter's  whole  life;*'  and  he 
held  that,  in  that  case,  ^^  the  condition  of  marriage  with 
^^  consent  must  mean,  at  an  earlier  time  than  twenty- 
*^  one."  So  Osbom  v.  Brown  (g),  where  the  legacy 
was  made  payable  within  twelve  months  after  the  tes- 
tator^s  death,  but,  if  the  legatee  should  marry  a  certain 
person,  then  the  legacy  was  revoked ;  and  the  legatee 
having  married  that  person  after  the  twelve  months 
had  expired,  it  was  held  the  legacy  vested  at  that 
period,  and  the  condition  referred  only  to  the  time  of 
the  vesting. 

If  it  be  said  that,  in  this  case,  there  was  no  time  ap- 
pointed for  the  vesting  of  the  principal  legacy,  yet  those 
beque8t8,which  were  made  payable  immediately,mu8t  be 

(a)  3  Vet.  89.  see  p.  97.  (e)  3  Atk.  504,    1  Ves.  4. 

(b)  3  Atk.  330.  1  Wils.   159. 

(c)  I  Mod.  86,  300.  (/)  Ambl.  662. 

(g)  5  Ves.  527 

1 2  held 
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(d)  Pre.  Cha.  562. 
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1817.         held  to  have  vested  accordingly,  and  the  condition,  as 

to  those,  to  have  reference  only  to  the  period  of  vesting. 

^^  And  in  this  respect  the  additional  sums  given  by  the 

BaANToif.       codicil  are  so  circumstanced,  and  the  condition  must 

therefore  be  held  not  to  apply  to  them,  whatever  it  may 
do  as  to  the  sums  of  6000/. 


The  Master  of  the  ^ohhs. 

It  Is  too  late  to  I^  >^  ^^^  ^oo  1^^®  ^^  ^^  ^  doubt  on  the  legality  of 
raise  a  doubt  on  the  condition  on  which  Mrs.  AimarcTs  right  to  the 

the  legality  of    bequests  given  her  by  the  will  is  made  to  cease, 
the  condition 

•"^^'J^  *?  '"  ^^^  modern  case  of  Dashwood  v.  Lord  Bulkley(a) 

^  ben  Mt  '  ^^^  validity  of  such  a  condition  does  not  seem  to  have 
under  the  will  is  ^^^^  considered  as  at  all  open  to  controversy,  although 
made  to  cease.    >^  ^^  ^^^  confined  to  marriage  under  twenty-one. 

Then  the  question  is  only  upon  the  import  and  effect 
of  the  condition  which  the  testator  has  in  this  case  im- 
posed. 

It  was  contended,  in  the  first  place»  that,  in  fiiir  con- 
struction, it  may  be  understood  as  applying  only  to  a 
When  a  l^cy    marriage  under  the  age  of  twenty-one.  When  a  legacy 
If  to  vest,  or  be  jg  |^  y^^  ^j.  be  paid,  at  a  particular  age,  and  then  there 

pai   a  a  par  !•     .^ ^  clause  of  forfeitureon  marriage  without  consent,  the 

cnlar  age,  and 

there  is  a  c\    se  C^****^*  ^  agree,  will  construe  such  clause  as  having  rela- 

of  forfeiture  on  ^>^^  ^^  ^  marriage  under  the  specified  age.    But  there  is 

marriage  with-    nothing  in  this  will  which  can  make  that  doctrine  appli- 

ont  consent,  the  cable  to  the  case  of  Mrs.  Barnard,  The  testator  has  not, 

Court  will  con-  ^iih  regard  to  her,  spoken  of  twenty-one,  or  of  any  other. 

strae  it  as  ha? -    ^g^  ^j^  period,  at  which  the  bequests  made  to  her  were 

iig  re  a  ion  o  a  ^^  ^^^  effect.    He  does  make  some  specific  provision 
marriage  ander       .  .  _  .  «. .  i     .         .    . 

the  specified       ^     respect  to  the  event  of  any  of  his  grand-nieces  being 

age.  Bfit  where  (a)  10  Ves.  230. 

under 
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under  the  age  of  twenty-one  at  his  death — and,  with  1817. 

regard  to  them,  the  argument  might  have  some  appli*       ^-^^^^^^ 
cation:  but  Mrs.  JSantard  was  above  that  age  before  -^^oyd 

the  will  was  made,  and  yet  the  testator  has  thought      Branton. 
proper  to  include  her  in  the  condition,  by  extending  it  oo  age  is  speci* 
to  all  his  grand-nieces.    The  bequests  to  her  vested  at  ^ed^quare'dtke 
the  testator^s  death,  liable  to  be  devested  by  her  mar-  Court  can  limit 

riage  without  consent.  ***«  condition  to 

a  marriage  with- 
out consent  nnder  twenty-one.  Clearly  not,  where  the  party  so  mar* 
ryiog  was  above  twenty-one  at  the  date  of  the  will. 

As  the  condition  in  this  case  is  certainly  a  condition  A  subseqnent 

subsequent,  it  was  contended,  in  the  next  place,  that,  condition  of  for-^ 

without  a  devise  over,  it  can  produce  no  effect,  and  that  fci*">*  <>"  w'*'"- 

here  there  is  nothing  which  can  be  considered  as  a  de-  ^^^^^  without 

vise  over  in  the  event  of  a  breach  of  the  condition.         consan  ,  w  ere 

there  is  no  de- 
vise over,  will 
Whatever  diversity  of  opinion  there  may  have  been  got  be  enforced. 

with  respect  to  the  necessity  of  a  devise  over  in  thecaseof  The  reason  of 
conditions  precedent,  I  apprehend  that,  without  such  a  this  rule  is  dif- 
devise,  a  subsequent  condition  of  forfeiture  on  marriage  ferently  assign- 
without  consent  has  never  been  enforced.    Different  ^     cither 
reasons  have  been  assigned  by  different  judges  for  the      ^^^ 

operation  of  a  devise  over.    Some  have  said  that  it  af-    ^    . 
^  affords  a  mam- 

forded  a  clear  manifestation  of  the  intention  of  the  tes-  festation  of  in- 
tator  not  to  make  the  declaration  of  forfeiture  merely  tit  tention  that  the 
lerrorem^  which  might  otherwise  have  been  presumed,  condition  is  not 
Others  have  said  that  it  was  the  interest  of  the  devisee  merely  tit  ter^ 
over  which  made  the  difference,  and  that  the  clause  ^oreiit/oron 
ceased  to  be   merely  a  condition   of  forfeiture,   and  f  ^count  of  the 

became  a  conditional  limitation,  to  which  the  Court  , 

'  legatee  over* 

was  bound  to  give  effect.     Whatever   might  be  the 

ground  of  decision,  it  was  held  that,  where  the  test^itor      Whether  a 

only  declared  that,  in  case  of  marriage  without  consent,  ^^^  residuary 

the  legatee  should  forfeit  what  had  been  before  ffiven,  V^    .,       .^, 
^^  ^        '  to  a  disposition 

but  did  not  say  what  should  become  of  the  legacy,  such  ^f  ^^^  leeacv 
declaration  would  remain  wholly  inoperative.  quare.    But, 

Whether  where  the  tes- 
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1817.  Whether  a  mere  residuary  bequest  amounted  to  a  dis- 

position of  the  legacy,  has  been  matter  of  much  eontro- 
^  versy.  In  Harvey  r.  A%ion  (a),  Ijord  Chief  Justice  Willes, 

BaANTON.  and  Lard  Chief  Baron  Comyn,  held  that  it  did.  Lord 
tator  declares  Hardwicke  did  not  there  expressany  opinion  on  the  point 
that^  on  the  —but  in  the  subsequent  case  of  Wheeler  y.  Bingham  (b)y 
happening  of  he  decided  that  a  residuary  bequest  was  not  such  a  devise 
the  condition,  overas  the  rule  required.  ThecaseofScol^  v.7^//cr(c)ha8 
^^y  ™*"  been  sometimes  considered  as  a  contrary  decision..  But 
sid  e  th  t'  '  it  appears  from  the  copy  of  Lord  TAt/r/bsD^s  judgment  in 
express  disposi-  J^ckens^  that  he  thought  it  had  been  properly  held  that 
tioo  oTer.  a  residuary  bequest  left  the  conditional  legacy  in  statu 

quOf  and  that  the  ground  of  hia  decision  was,  that  Mrs. 
Scott  never  came  under  the  description  to  which  the  gift 
of  the  10,000/.  was  attached.  In  the  present  case,  there 
is  a  direction  that  the  forfeited  bequests  shall  sink  into 
and  constitute  part  of  the  residue  therein  afterwards  be* 
queatbed.  It  does  not  rest  therefore  on  a  mere  decla- 
ration of  forfeiture.  There  is  an  express  dispbsition 
made  of  what  is  to  be  forfeited.  It  was  said  that  a  di- 
rection that  it  shall  fiidl  into  the  residue  is  no  more  than 
the  law  would  imply,  and  cannot  therefore  amount  to  a 
bequest  over.  But  when  it  was  decided  that  a  residuary 
clause  did  not  carry  such  a  legacy,  it  was  by  consequence 
decided  that  it  did  not  foil  into  the  residue — for  if  it 
did,  the  residuary  legatee  would  be  entitled  to  it.  What 
is  here  declared  is,  that  that  residue  which  is  thereinafter 
given  shall  include  in  it  the  legacies  declared  to  be  for- 
feited. In  the  case  of  Wheeler  v.  Bingham  (d)*  Lord 
HardmcJce  held  that  there  was  a  clear  distinction  be- 
tween a  mere  residuary  bequest,  and  a  direction  that  the 
legacy  should  sink  into  and  constitute  a  part  of  the  re- 
sidue. And  the  contrary  had  ndt  been  decided  in  Oarreti 

(a)  1  Atk.  S75.  Dick.  723. 

(b)  3  Atk.  364.  ((/)  3  Atk.  364. 

(c)  2  Bro.  431.  487. 

v.  Pritlj/ 
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T.  PriUj/  (a) ;  for  the  will  contained  no  such  directioOy         ^^^7* 
and  the  decree  could  not  therefore  proceed  on  the  ground 
stated  by  the  reporter  (b). 


I  am  of  opinion  that  there  is  in  this  case  a  valid  de« 
vise  over ;  and,  as  the  marriage  appears  by  the  master's 
report  to  have  been  had  without  consent,  it  follows  that 
the  forfeiture  takes  place.  And  there  is  no  question 
but  the  forfeiture  extends,  not  only  to  the  future  in- 
terest and  dividends,  but  to  the  capital  of  the  principal 
legacy,  and  likewise  to  the  fund  directed  to  be  set  apart 
to  answer  the  annuity  to  the  mother  of  Mrs,  Barnard^ 
to  which  the  daughter  would  otherwise  have  been  en- 
titled at  her  decease. 

It  is  impossible  to  make  any  distinction  as  to  the 
SOOO/.  given  by  the  codicil.  For  that  is  given  subject 
to  the  same  powers,  provisos,  directions,  and  limita- 
tionsy  as  are  contained  in  the  will  with  respect  to  the 
6000/.  It  is  by  a  proviso  that  the  forfeiture  is  declared ; 
and  to  that  proviso  the  SOOO/.  must  be  subject,  as  also 
to  the  direction  that  the  forfeited  shares  shall  sink  inte 
the  residue. 

It  is  unnecessary  to  say  whether  Mrs.  Bantord  would 
be  excluded  from  a  share  of  the  residue,  if  the  con- 
tingency on  which  it  is  given  to  the  grand«nieces  should 
happen.  It  may  never  happen,  and  therefore  there 
is  no  question  upon  it  which  the  Court  ought  at  pre- 
sent to  decide. 

(a)  %  Vera.  293. 

{h)  It  haTiog  been  suggested  by  His  Honour  that  the  de- 
cree io  the  case  of  Garrett  r,  Pritty  coald  not,  for  the  reason 
assigned,  have  proceeded  oo  the  ground  assigned  by  the  re- 
porter, I  have  consulted  the  register's  book,  and  find  that, 
althoagh  no  reason  for  the  decree  is  there  stated,  it  may 

rather 


Lloto 
Bbavtoh* 
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Llotd 

B&AMTOir. 


rather  be  inferred  from  the  circumstances  (which  are  Tery 
peculiar)  that  the  case  reall  j  tomed  on  the  subsequent  appro* 
baiion  of  the  person  whose  consent  was  required,  (as  in  PoU 
lock  ▼•  Croft  (a),  and  others  of  that  class  of  cases  there 
cited,)  coupled  perhaps  with  the  ignorance  of  the  party  as 
to  the  restriction  in  her  father's  will,  and  the  suspicious  con- 
duct  of  the  son,  to  whom  the  legacy  would  otherwise  hate 
gone  Of  er  by  Tirtue  of  the  residuary  clause.  It  will  be  ob« 
serred  that  the  condition  was  a  condition  subsequent. 

The  material  circumstances  of  the  case  were  as  follows : 

<«  Reg.  Lib.  1692.  A.  fo.  821. 
John  Garretiy  and  EUz.  his  wife,  .....    Plaintiffs. 

John  Pretty^  (Executor  of  Richard  Pretty^  deceased,)  Joseph 
Scrioeny  Henry  NesbU^  and  John  Peirson^  -    Defendants. 

<<  The  testator,  (who  was  the  father  of  the  plaintiff  £l»a- 
heth  and  of  the  defendant  John  Pretty^  by  his  will,  after 
appointing  his  son  (the  defendant)  sole  executor,  and  the 
defendant  <  Scrioen^  and  another,  overseers  thereof,  be> 
queathed  to  the  plaintiff  EUzabeth  (then  Elizabeth  Pretty^ 
spinster,)  3000/.  to  be  paid  to  her  in  manner  following: 
that  is,  3000/.  (part  thereof)  when  she  should  attain  twenty- 
one  or  upon  her  day  of  marriage,  which  should  first  happen 
after  his  (the  testator's)  decease,  and  1000/.  (the  remain* 
der)  at  the  end  of  two  years  after  her  attaining  such  age  or 
her  marriage,  which  should  first  happen.  But,  in  case  she 
should  die  before  attaining  her  age  of  twenty-one  or  mar- 
riage, then  he  gare  all  the  said  3000/.  to  the  defendant  her 
brother.  He  further  willed  that,  until  her  said  legacy 
should  become  due  and  payable,  she  should  hare,,  for  her 
maintenance,  the  sum  of  40/.  per  afiittiin,  and  he  directe4 
Scrioeny  ^'  as  he  had  been  an  extraordinary  kind  ffiend  to 
^^  him,  to  continue  his  love  and  kindness  towards  his  child- 
^^  ren,  in  advising  and  directing  them  in  their  whole  con- 
^^  cems ;  and  thereby  obliged  the  plaintiff  and  her  brother 
^<  to  follow  his  advice  and  counsel  in  all  things."  Then  fol- 
lowed the  clause,  ^'  that,  if,  and  in  case,  the  plaintiff  should 
^^  be  married  before  she  attained  twenty-one,  without  the 

(a)  Ante,  Vol.  I.  p.  181. 

^<  consent 
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^  consent  of  his  said  worthy  good  friend,  (in  case  he  be  1817. 

**  then  liTing,)  then  the  legacy  of  3000^  before  giren  to  her       V^V^i/ 
^  should  cease  and  be  Toid,  and  In  lien  thereof  he  gare  to  her         Lloyo 

The  Bill,  after  setting  forth  so  ninch  of  the  will,  pro- 
ceeded to  state  that,  after  the  testator's  death,  the  plaintiff, 
with  the  knowledge  and  at  the  desire  of  her  brother,  went 
to  reside  with  the  defendant  Peinonj  who  was  their  nearest 
relation,  and,  while  at  his  honse,  a  marriage  was  treated  by 
Peinam  with  her  present  husband,  the  other  plaintiff,  whom 
she  married  accordingly.  That  the  plaintiffs  had  applied  to 
her  brother,  as  executor,  for  payment  of  the  legacy,  which 
he  refased,  pretending  that  the  marriage  was  had  without 
&rnM»'s  consent,  and  that  the  plaintiffs  knew  of  the  proriso 
IB  the  will ;  whereas  the  plaintiffs  charged  that  they  were 
kept  In  ignorance  of  the  proriso  till  after  their  marrhige, 
^  which  was  done  with  the  greater  haste  to  aroid  the  impor- 
^  tnaity  of  the  defendant  Preity^%  wife's  near  relation, 
^  whose  fortune  was  far  inferior  to  the  pl^ntiff's  portion, 
^  aad  against  whom  she  was  wholly  adrised.'*  That  she 
had  been  often  told  she  had  30001.  for  her  fortune,  and 
■ight  marry  whom  she  liked.  That  Scrioen  *'  was  after- 
^  wards  consenting,  and  rejoiced  that  she  had  escaped  the 
»  defendant's  wife's  said  relation."  The  Bill  then  insisted, 
^  diat  if  any  formal  assent  of  Scrioen  be  wanting,  as  is  pre- 
^  tended,  yet,  baring  taken  the  adrice  of  the  relations  she 
^  was  placed  with  her  at  her  brother's  request,  the  plaintiffs 
^  were  ne? erthetess  entitled  to  their  legacies  by  the  Justice  of 
^tkeCaurL'' 

The  defendant  PreUy^  by  his  answer,  did  not  deny  that 
the  plaintiffs  were  ignorant  of  the  clause  in  the  will  till 
after  their  marriage;  but  he  said  that,  the  will  baring  been 
prored  In  the  Prerogatire  Court  of  Canterbury,  they  might 
hne  resorted  to  it  for  information  as  to  its  contents ;  ^^  and 
^  he  donbts  not  that  the  plaintiff  John  perused  the  same, 
^  he  being  a  scrirener,  and  a  man  in  years,  and  rersed  in 
^  bnslness,  and  the  words  of  the  will  being;  rery  plain  and 
<<  express."  He  insisted  that  by  the  will  the  testator  had 
^ren  im  him  (the  defendant)  all  the  rest  and  residue  of 
hb  estate;  that  the  phuntiff's  maintenance  of  401.  per  annum 

determined 


j.» 


ISe  CASES  IN  CHANCERY. 

.18(7.  determined  by  her  marriage ;  and  that,  as  te  the  priocipai 

^■^*v^^        legacy,  **  in  regard  they  had  Intermarried  withoat  the  know- 

Lloyd  <<  Udge  or  approbation  of  Seriven^  therefore  the  legacy  ceased 

^      ^'  ^^  and  became  Toid,  and  600/.  was  due  in  lieu  thereof,  which 

*        <^  he  was  ready  to  pay,  and  prayed  it  might  be  disposed  of  for 

*'  bis  sister's  best  advantage." 

The  delendaot  Scrhen  said  that  the  testator  haTing  made 
hian  overseer  of  his  will,  he  was  always  ready  to  give  the 
best  adfice  and  assistance  to  the  infants  —  that,  after  the 
testator's  death,  he  took  the  plaintiff  Elizabeth  home  to  his 
boQse,  intending  to  have  the  care  of  her  person,  bat  was 
disappointed  by  the  improvident  marriage  of  the  defendant 
Preti^j  who,  being  then  an  apprentice  not  yet  oit  of  hb 
^time,  within  a  month  after  his  father's  death  was  prevailed 
en  to  marry  one  Judiih  Paiiie^  and,  together  with  his  wife's 
father,  took  posseseien  of  the  property,  and  managed  it  them- 
selves ;  whereopon  he  {Scrifoen)  told  them,  ^^  that,  since 
<<  they  had  got  the  plaintiff's  portion  into  their  hands,  It 
^^  wonld  be  cenvenlenl  they  should  also  have  the  care  of 
^<  her  person  ;"  and  she  was  then  accordingly  removed  te 
PMh'9  house.  —  That  PaUle^  <<  having  a  sen  iowardi  the 
^^  Itnv,"  designed  to  marry  him  to  the  plaintiff,  and  tlmt 
the  plaintiff  was  importuned  by  her  brother's  wife  for  that 
fvrpose ;  but  he  {Scrioen)  was  not  consulted  in  it,  and,  if  he 
had,  *'  believes  he  should  not  have  consented."  That  the 
plaintiff  was  afterwards  removed  te  Petrson^s  house,  as  he 
believed, by  her  brother's  consent;  and  that,  '^  the  day  after 
^(  her  marriage,  Petrfon,  together  with  the  defendant  Prttty^ 
'^  came  to  his  {Scrioen^^)  house,  and  acquainted  him  there- 
'^  with,  at  which  he  was  surprised,  but  said,  since  she  had 
^'  married  without  his  consent,  he  was  very  glad  she  had 
^^  disposed  of  herself  to  so  worthy  a  person,  whom  be  had 
'^  known  so  long;  having  done  much  better,  in  his  judgment, 
^^  than  her  brother,  whom  he  had  reproved  for  marrying  with- 
^^  oat  his  consent,  telliug  him  it  might  be  an  example  for  his 
"  sister  to  follow." 

The  defendants  Pdrson  and  NeshU  also  spoke  of  the 
design  formed  by  PaiUe  to  marry  his  son  (an  attorney)  to 
the  plaintiff,  <^  In  order  whereto  it  was  contrived  that  thhi 
<<  sen  should  go  along  with  the  defendant  Prttig  into  the 
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'^    WeH  Country^  and  make  some  excase  and  leave  him,  and  1817« 

**  retarn  to  marry  the  plaintiff  before  her  brother  should        ^^«^rv^ 
^  come  to  town  ;  bot  Preliy  haTiog  intinatioB  of  the  plot,         Llotb   . 
^^  and  by  experience  knowing  that  PatiU  was  not  capable  of  ^* 

"  giving  his  son  any  thing  answerable  to  his  sister's  fortune,  ^*A^»Toif» 
^'  before  his  journey  desired  Peinon  that  his  sister  mfght 
^^  be  kept  at  Ms  house,  io  atoid  any  such  attempt,  declarhig 
*'  fait  MYerriOB  tnd  his  sister's  dislike  to  it#— That  young 
*^  PaUle  wrote  a  letter  of  love  to  her  on  the  journey  ;  but 
^^  plaintiff  understaadiag  the  plot,  remwed  herself  ta  Peir* 
*^  son^i  house,  where  the  marriage  soon  after  took  place. 


said  further  that  he  knew  nothing  of  the  clause  of 
restriction  in  the  wil!,  ^^  being  that  Pottle  the  father  de- 
^'  clared,  her  portion  was  3000/.,  and  none  could  hindOT  her 
^  £ron  it*  That  Scriven,  when  the  defendaot  PreUtf  com- 
^  plained  of  snch  desigii,  declared  that,  if  Patihi*%  son 
^  skepld  marry  her,  be  would  have  her  portion  whether 
^  they  would  or  no."  He  added  that  the  testator  had  a  far 
greater  love  for  the  plaintiff  than  for  her  brother. 

The  Court  declared  that  the  plaintiffs  were  well  entitled, 
notwithstanding  the  clause  of  restriction,  to  the  legacy  of 
9000/1 ;  and  ordered  that  the  defendant  Pretty  should  pay 
the  saaie  with  interest  on  3000/.  since  the  marriage;  refir- 
flag  iC  to  the  Master  to  compute  interest  thereon,  and  alto 
what  was  due  to  the  plaintiff  for  maintenance  until  the  mar- 
riage, and  to  look  into  the  settlement  made  on  her  marriage, 
and,  if  he  should  find  it  to  be  not  answerable  to  her  fortune, 
to  see  that  a  proper  settlement  might  be  made  by  her  hus- 
band. 
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'**  SIR  EDWARD  KNATCHBULL,  Bart,  and 
DAME  MARY  bis  Wife,  HENRY  CURSON  and 
BRIDGET  bis  Wife,  GEORGE  DE  BILLING- 
HURST  and  ANNhisWife,  HENRY  MICHAEL 
GOOLDand  ELEANOR  his  Wife,  Plaintiffs; 

AND 

STEPHEN  HENRY  GRUEBER,  Defendant. 

4 

[This  case  was  very  fully  argued  before  the  Lord 
Chancellor  at  different  times,  both  on  the  gene- 
ral doctrine  of  the  Court  as  to  the  execution  of 
a  contract  with  compensation  for  a  partial  de- 
fect of  title,  and  on  the  particular  circumstances  of 
the  case  itself:  but,  firom  the  view  which  his  Lord- 
ship has  taken  of  it,  it  seems  unnecessary  to  report 
those  arguments.^ 

The  Lord  Chancellor. 

# 

Oo  a  bill  by    FTIHIS  case  (a)  comes  before  the  Court  upon  an 
vendor,  for  JL    appeal  from  a  decree  pronounced  by  the  Vice- 

specific  per.        Chancellor. 
formtDce,  with 

^h^i^h^i''      '*«PP^"  ^y^^^  ^"^»  ^^^^  »°  ^^^^^^  '811,  the 
bv  wav  of  com-  P'*^*°*'^>  ^^^  ^^^^  seised  of  the  estate  in  question,  had 

penMition  for  a 

part  of  the  estate  to  which  the  plaintiff  is  anable  to  make  a  good  title; 
the  defendant  having  taken  possession  under  the  agreement,  one  of  the 
terms  of  which  was  ^^  that  immediate  possession  should  be  gi? en ;"  and, 
in  the  course  of  disputes  which  arose  subsequently  as  to  the  title  to  this 
part  of  the  estate,  having  been  turned  out  of  the  possession  so  taken ; 
keidj  that  the  vendor,  in  so  turning  him  out  of  possession,  has  abandoned 
hb  right  to  a  specific  performance;  and  the  bill  dismissed  accordingly : 
without  going  into  the  question  as  to  the  materiality  of  the  defectiTO  part. 

(a)  Reported,  1  Madd.  153. 
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proposed  to  sell  it  by  auction,  in  lots,  as  described  in 
the  printed  particular,  and  under  certain  conditions. 
Tlie  particular,  (which  was  referred  to  in  the  contract 
afterwards  entered  into  between  the  plaintiffs  and  de« 
fisodant,)  pointed  out  a  somewhat  more  prudent  mode  of 
dealing  between  the  vendors  and  any  person  who  should 
liappen  to  become  the  purchaser  at  the  auction,  than 
seemed  to  be  afterwards  thought  of  in  framing  the  con- 
tract, of  which  this  bill  seeks  the  performance.    By  that 
particular  the  property  was  distinguished  into  three  lots, 
the  first  of  which  was  represented  as  a  valuable  freehold 
estate,  containing  a  spacious  roanqion-house  and  several 
pieces  of  land — some  of  them  (as,  I  now  understand, 
is  admitted  on  all  hands)  forming  a  part  of  the  estate 
called  Cole  Nash  (a  circumstance  which  seems  not  to 
have  been  ascertained  to  the  satisfaction  of  both  parties 
when  the  bill  was  fil6d) :  the  second  of  which  lots  was 
described  under  the  name  of  The  Manor^Farm^  but 
which,  in  the  proceedings,  is  denominated  The  Stonc" 
Stile  Farmy  and  is  part  of  the  premises  afterwards  sold 
to  Wildman:  and  the  third  is  called  Marsh  Landy  and 
b  described  as  distinct  from  all  the  rest  of  the  property, 
aod  aa  constituting  the  third  lot  entirely  by  itself. 
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This  sale  by  auction,  however,  being  intended  to 
take  place  only  in  case  the  estate  should  not  be  sold  by 
private  contract,  it  is  admitted  that  an  agreement  was 
entered  into  on  the  15th  of  October^  1811,  between  the 
phintiflb  and  defendant,  for  a  sale  of  the  estate  to  the 
defendant :  but  it  was  nevertheless  agreed  (and  I  now 
nentioo  the  circumstance  because  the  bill  alleges  that  it 
was  at  the  suggestion  of  the  defendant,  who  wished  to 
become  purchaser  of  a  part  only,  and  not  the  whole  of 
the  property ;  while  the  answer  insists,  as  I  think  is 
also  established  in  evidence,  that  it  was  not  at  the  in- 
stance of  the  defendant,  but  of  Sir  Edvoard  Knaichhull ;) 

that 


196 


CA6ES  IN  CHANCERY. 


18IT. 


Shatchbulc 

V. 
GltUEBUt. 


that  the  estate  should  still  be  made  the  sobject  of  a  sale 
by  auction,  notwithstanding  the  contract. 

It  is  necessary  to  attend  very  particularly  to  the  terms 
of  the  agreement  so  entered  into  between  the  parties. 
It  begins  by  stating,  that  the  plaintiiTs  (parties  to  the 
agreement  of  the  first  part)  ^have  sold  by  private  oon- 
^<  tract  to  the  (defendant)  for  52fl00l.y  and  the  (de- 
^  ibndant)  hath  agreed  to  purchase  for  that  sum,  the 
^  fee-simple  of  estates  of  the  late  Mr.  Hawkins^  adver- 
^^  tised  to  be  8<rfd  by  auction  at  Feversham  on  the  16th 
^  inst.  in  three  lots,  including  the  timber  and  under- 
^<  wood,  free  from  all  incumbrances,  except  the  quit- 
*'  rents  and  reliefs,  the  land-tax,  the  existing  lease  of 
^*  Stane'Slile  Famiy  and  the  other  incumbrances  set 
^^  forth  in  the  printed  particulars  of  sale.  That  the 
*^  <defendant)  shall  pay  Mr.  J.  Humphries  (the  agent 
^*  of  the  vendors)  on  the  execution  of  this  agreement,  as 
"  and  by  way  of  deposit,  the  sum  of  5000/.,  to  be  paid 
^'  to  the  vendors  on  the  title  being  approved  of;  the 
"  sum  of  12,300/.  to  the  vendors  on  the  1st  of  February 
**  next ;  the  further  sum  of  17,300/.  to  the  vendors  on 
<^  the  1st  of  August  next;  and  tlie  sum  of  17,400/. 
^^  (being  the  remainder  of  the  said  sum  of  52,000/.)  on 
"  the  29th  of  September  next ;  with  interest  upon  the 
'^  unpaid  instalments,  from  the  date  of  this  agreement, 
^^  until  paid,  after  the  rate  of  5/.  per  cent,  per  ann.'* 


Then  follows  this  part  of  the  agreement — and  a  very 
material  part  in  my  view  of  the  case,  it  is — ^^  That  the 
'^  (defendant)  shall  have  immediate  possession  of  the 
^<  mansion-house,  gardens,  and  back-orchard  at  Nashy 
^  and  also  of  the  wood-land  and  marsh-land  on  hand, 
<^  and  shall  receive  the  rents  of  Stone-Stile  Farm^  and  of 
^^  the  farm  at  Nash,  and  other  parts  of  the  estates, 
^^  which  are  let,  from  Michaelmas  day  last^  to  which 
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^  time  all  outgoings  shall  be  paid  by  the  Tendon ;  bat 
<<  thevendors  shall  retain  possession  of  the  title-deeds 
^  until  the  above  consideration  money  and  interest  shall 
^  be  fully  pud,  and  the  purchase  completed ;  and,  in 
^  the  mean  time,  the  unpaid  part  of  the  consideration 
^  money  shall  stand  charged  and  secured  upon  the 
«  estate/' 
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The  first  of  the  terms  of  tlits  agreement  therefore  is, 
€bmt  immediate  possession  shall  be  given  to  the  pur- 
chaser ;  and  then  follows  this  stipulation : — ^  That  the 
^  taking  possession,  and  receipt  of  the  rents,  shall  not 
^  be  eonsidered  as  an  acceptance  of  the  title :  but  the 
^  (defendant)  shall,  notwithstanding,  have  a  good  and 
^<  marketable  title  made  out  to  him.'' 


The  agreement  then  goes  on : — <<  That  the  vendors 
^  shall,  at  their  expence,  forthwith  furnish  to  (the  de- 
^  fendaot)  an  abstract  of  the  title  to  the  estates,  and 
^  make  out  a  good  and  marketable  title  to  the  same, 
^  fret  from  incumbrances.  That  this  agreement  shall, 
^  OD  or  before  the  ist  of  February  next,  be  carried  into 
^  execution  by  such  convejances  and  assurances  as  shall 
^  be  advised  by  and  on  behalf  of  the  (defendant),  and 
^  such  part  «f  the  purchase-money  as  shall  remain  un- 
^  paid  shaU  be  secured  according  to  the  intent  of  this 
^  agreement,  in  such  manner  as  shall  be  advised  and 
^  approved  by  C  Builer  of  Lincoln's  Inn^  on  the  part  of 
^  the  vendors,  and  by  G.  Cooke j  of  the  Temple^  on  the 
^  part  of  the  (defendant).  That  the  expenses  of  aU 
^  fines  and  recoveries  (if  any  necessary),  and  the  mak- 
^  ing  out  die  title,  and  such  other  expenses  as  are 
**  usually  paid  by  vendors  upon  sale  by  private  contract^ 
^  shell  be  borne  by  the  vendors ;  and  the  expenses  of 
«  fte  conveyauces  and  each  other  deeds  as  shall  be 
^  deemed  necessary  for  securing  the  payment  of  die  in- 

^^  stalments 
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'^  stalmenta  shall  be  boroe  by  the  (defendaot).  That 
^  the  (defendant)  shall,  if  he  thinks  proper,  have  the 
^  furniture  and  fixtures  in  and  about  the  mansion* 
^  house,  upon  paying  for  the  same  according  to  valna- 
'^  tion,  in  the  usual  way ;  otherwise  the  said  furniture 
^^  and  fixtures  shall  be  forthwith  removed  from  the  pre- 
^^  mises.  That  the  sale  of  the  estates  shall  take  place 
^^  as  advertised ;  but  the  same  shall  be  bought  in  on  the 
<<  part  of  the  vendors ;  and,  if  any  part  is  sold,  such  sale 
^  shall  be  on  the  account  and  at  the  risk  of  the  (defend- 
'^  ant),  as  well  in  respect  of  the  auction  duty  (if  any 
^^  shall  be  incurred)  as  in  all  other  respects,  except  with 
^^  regard  to  the  expenses  already  incurred,  by  advertis- 
^'  ing,  by  catalogues,  and  for  the  commission  of  the 
^  auctioneer;  and,  if  by  any  accident  or  oversight,  the 
^^  auction  duty  for  what  m  bought  in  shall  become  pay* 
^^  able,  it  shall  be  referred  to  two  persons,  one  to  be 
^^  chosen  by  the  vendors,  the  other  by  the  (defendant,) 
^'  to  consider  and  decide  by  whom  the  said  auction 
^  duty  shall  be  borne, — ^whether  by  the  vendors,  or 
^  by  the  (defendant) ;  and,  in  case  they  differ,  the 
^^arbitrators  shall  choose  an  umpire,  whose  decision 
^^  shall  be  final.  That,  upon  the  delivering  up  of  Nash 
^^  Farm  by  the  present  occupier,  who  is  tenant  at  will, 
^'  such  part  of  the  stock  imd  crop  as  is  usually  taken  by 
^^  landlords  shall  be  taken  by  the  (defendant)  at  a 
^  valuation  according  to  the  custom  of  the.  country. 
^  That,  if  the  (defendant)  shall  neglect  or  fiul  in 
^<  the  above  agreement,  the  deposit  of  5000/.  shall 
^  be  forfeited,  and  the  vendors  be  at  liberty  to  resell 
^'  the  estate,  either  by  private  contract  or  public  aue- 
*^  tion,  and  the  deficiency  of  the  aforesaid  sum  of 
^  52,000/.  on  such  sale  (if  any),  together  with  all 
^^  charges  attending  the  same,  shall  be  made  good  by 
^<  the  (defendant).  That,  in  case  the  (defendant)  shall 
•^  sell  either  of  the  said  lots  at  the  present  auction,  the 

^^  auctioneer's 
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^^  aactioneer^s  comraission  on  such  lot  or  lots  shall  be 

^  paid  by  the  (defendant) ;   and,    in  that  case,  the 

^  Tendors  hereby  a<;ree  to  convey  such  lot  or  lots  to  the 

^  (defendant*)  or  the  purchaser  or  purchasers,  on  pay* 

*^  ment  to  the  parties  of  the  first  part,  of  the  sum  or 

^  mims  of  money  for  which  the  same  shall  be  so  sold,  in 

^  payment /iro  ianto  of  the  aforesaid  instalments.  That 

^  the  vendors  shall  join  in  all  such  notices  to  quit,  or 

^  to  repair,  as  shall  be  required  by  the  (defendant)  (o 

^  be  given  to  the  tenants  of  the  estates.'*     And  it  is 

flfpied  in  the  usual  manner. 


9. 
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It  was  intended,  then,  by  this  agreement,  that  the 
sale  by  auction  should  take  place,  and  that  at  such' sale 
the  estate  should  be  dealt  with  as  being  divided  into 
three  lots,  which  may  be  called,  for  distinction,  Nash 
Comri  (including  Nash  Farm)^  Stone^Siile  Farmy  and 
MarA  Land. 


In  the  first  of  these  lots,  as  I  understand,  are  included 
the  twelve  acres  which  constitute  Cole-Nash>  It  appears 
from  the  evidence  that  Cole-Nash  had  been  purchased 
by  Mr.  Hawkins  (the  ancestor  of  the  plaintifi>i)  in  1770, 
■ol  only  with  a  very  imperfect  title,  but  without  the 
pretence  of  a  marketable  title :  and,  if  the  papers  and 
tide  deeds  of  the  estate  had  been  looked  into  at  any 
time  before  the  sale  by  auction,  they  would  have  fur- 
aiaiied  the  means  of  ascertaining  that  fact.  It  is  quite 
dear  that  the  vendors  themselves  knew  nothing  of  their 
title  to  ColC'Nash^  whatever  they  may  have  known  as  to 
ttal  which  they  possessed  to  the  rest  of  tlie  premises,— ' 
■ot  only,  that  they  were  ignorant  of  the  nature  of  their 
title  to  it,  but  that  they  could  not  tell  where  Cole-Nash 
itadf  was  to  be  found ;  as  to  which,  even  now,  many 
3fciira  after  the  date  of  the  agreement,  they  state  that 
certain  parts  of  the  park  were  pointed  out  as  constitut- 
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ing  that  property,  though  nothiag  can  be  noire  clear 
than  that  no  part  ol  that  property  is  sitHated  i»  the 
park,  but  that  its  true  situation  ia  as  I  shall  presently 
describe  it  to  be. 

The  deposit  stipulated  by  the  agreement  was  paid. 
The  defendant  who  had  the  cation  of  taking  the  furni- 
ture, declined  h ;  and,  shortly  afterwards,  upon  a  ques- 
tion arising,  by  which  party  the  taxes  were  to  be  paid, 
Sir  Edward  Knatchbutt  was  required.to  take  away  the 
furniture,  which  he  did,  but  not  ^^Jbrihwkh^^  according 
to  the  express  terms  of  the  agreement  However,  as  he 
did  remove  it,  no  inference  is  to  be  drawn  frooi  his  not 
having  done  so  ^^JbrthwUhy*^  as  was  there  stipulated. 

The  sale  by  auction  took  place ;  and  Mr.  Wildman 
became  the  purchaser  oC  the  Stone"  Siile  Farm^  at  a  price 
which,  together  with  the  value  of  the  timber,  amounted 
to  11,900/.  The  defendant's  concurrence  in  this  pur- 
chase (whkh  purchase,  could  not  be  compleled  without 
that  concurrence)  is  held  out  by  the  bill  as  a  proof  of 
his  acquiiesceace  in  the  title^  which  was  the  same  to 
Siom^Siik  Farm  and  to  the  other  parts  of  the  eetate, 
except  Cok'Nash :  but^  as  Air  as  1  am  able  to  collect 
(torn  the  answev  and  the  evidence  in  the  caoae,  the 
d^ndanl's  concurrence  cannot  be  stated  to  anMuint  to 
more  than  a  concurrence  in  that  single  act,  with  an 
exiNress  protest  that  it  riMHiM  be  without  prejudice  to 
any  objection  he  might  himself  have  to  the  title. 

The  bOk  pioceede  la  slata  tiiat  the  defendant  treated 
the  estates  as  his  c^n,  with  such  title  as  the  abstract 
discloses,  and  that  the  mansion-house  and  gardea  are 
still  in  his  possession~not  sayings  however,  that  any 
other  parts  of  the  estate  are  in  his  posoeooioo  'hgt 
alleging,  nevertheless^  that  he  treated  tbe^whole  as  his 

own. 
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ovtty  aed  had  made  a  map  of  it  as  of  Us  ewa  estate. 
The  plaiaiifisalfio  insist  that  a  good  title  can  be  made 
to  the  whole — or,  if  sot  to  the  whole,  at  least  to  all  ex- 
cept aboat  iweWe  acres,  '^  in  respect  of  whicb^  if  the 
^^  defeadaai  is  entitled  to  avail  bimself  of  any  objection, 
^  a  reasonaUe  deduction  or  abatement  majr  be  made 
^  ffom  the  purchase  money  ;**  that  the  agreeanent  haa 
never  in  any  manner  been  waived  or  abandoned,  but  is 
a  good  and  binding  agreement,  and  ought  to  be  carried 
inle  execution — and  that,  upon  the  defendapt'srefiisal 
to  comply  with  their  proposal  of  a  reference  to  arbitra- 
liQii,  they  served  him  with  a  notice  that  they  (the  veiid- 
•r8>  were  iu  a  situation  to  deliver  possession  to  hint 
agreeaUy  to  the  contract,  and  required  Um  forthwith 
to  place  his  purchase  money  in  Exche()uer  bills,  there 
to  remaiu  peadingtbe  proceedingswhich  bie  refusal  had 
rendered  necessary — but  neither  had  he  complied  with 
that  last  requisition.     This  notice  is  dated  the  third 
ef  NmoetmbeTj  1812;  and  the  date  is  material,  becaase  I 
da  not  fifld^  throughout  the  bill,  any  statement  of  the 
transaetionB  which  took  place  between  the  parties,  as  to 
taking  or  retaking  possession,  or  with  relation  to  the 
correepondeace,  from  the  tiaie  of  the  execution  of  the 
igfueiiient^  to  this  Sd  of  Navcmbtry  1818.    All  that  is 
put  IB  issue  l^  the  Mil  is,  that  the  defendant   never 
made  any  objectioa  to  the  title,  except  to  this  saiall 
piece  called  G^iVo^A— that  this  small  piece  ^'  is  sepa- 
^  rate  and  detached  from  the  rest  of  the  estate,  or  may 
^  be  separated  from  it  without  any  material  inconve- 
^  nieiice  or  injury ;  being  a  plot  of  ground  on  which 
^  there  is  no  building  whatever,  and  lying  without  the 
^  gales  or  indosure  of  Nash  Courts  the  principal  man- 
^  sao»>bonse  and  estate,  consisting  of  about  3S0  acres, 
*^  add  from  which  it  is  entirely  divided  by  a  road/* 
The  prayer  of  the  bill,  therefore,  is,  for  a  specific  per- 
fanDMce  of  the  agreement,  and  an  account  and  pay^ 
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ment  of  whftt  remains  due  for  principal  and  interest  of 
the  purchase  money — <^  and,  if  the  Court  shall  be  of 
^^  opinion  that  the  defendant  is  not  bound  to  take  the 
^^  twelve  acres  called  Cole-Nash^  then  that  it  may  be 
^^  ascertained  how  much  ought  to  be  allowed  him  by 
<<  way  of  deduction  out  of  his  purchase  money  in  respect 
^  of  such  premises,  and  that  the  same  may  be  allowed 
^  him  accordingly  in  taking  the  account/' 

To  this  bill  the  defendant  has  put  in  an  answer,  the 
substance  of  which  it  is  diflScult  to  state  shortly,  be- 
cause,  having  reference  to  all  the  correspondence  which 
took  place,  that  correspondence  must  be  treated  as  part 
of  the  answer  itself,  and  it  is  impossible  to  come  at  any 
true  knowledge  of  the  nature  of  this  transaction,  without 
going  at  great  length  into  the  facts  which  that  corre- 
spondence discloses. 


After  admitting  the  agreement,  and  payment  of  the 
5000/.  as  a  deposit,  the  defendant  represents  that  he 
declined  to  take  the  furniture  and  fixtures  in  and  about 
the  mansion-house,  according  to  the  option  given  him 
by  the  agreement,  and  gave  notice  to  the  plaintifls,  or 
their  agents,  that,  if  he  (the  defendant)  became  liable 
to  any  taxes  in  consequence  of  the  same  remaining  on 
the  premises,  he  should  consider  the  plaintiOs  as  liable 
—but  did  not  otherwise  insist  on  the  removal;  and  the 
same  had  since  been  disposed  of.  He  then  states  the 
sale  by  auction,  and  says,  ^'  he  admits  that,  immediately, 
^  or  soon  afterwards,  he  (the  defendant)  under  and  by 
^^  virtue  of  the  agreement,  and  by  the  authority  of 
^  the  plaintiff  Sir  E.  Knatchbully  entered  into  posses- 
^^  sion  of  the  mansion-house  and  gardens,  though  not 
^*  by  way  of  a  residence  for  his  family ;  but  he  is  not 
^^  now  in  possession  thereof,  nor  did  he  continue  in  poe- 
^  session  thereof  longer  than  as  after  mentioned^  nor 
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^^  was  he  ever  able  eflectually  to  avail  himself  of  such 
^^  possession,  by  reason  of  the  diflScuKies  as  to  the  title 
^  after  mentioned/' 

,  It  appears  that,  on  the  I4th  of  November^  18 II,  an 
application  was  made  by  the  defendant's  solicitors  to 
the  solicitor  of  the  plaintiffSir  E.  KncUehbnll^  requiring 
<<  the  abstract  of  the  premises  purchased  by  Mr.  Grue- 
<<  her*' — and  adding,  '<  Mr.  H.  will  be  pleased  to  fur- 
^^  aish  a  general  abstract  of  the  whole  property,  as  first 
**  contracted  for."  They  write  again  on  the  11th  of 
December^  1811,  to  remind  him;  and,  ontheSGthof 
^  December^  the  plaintifi^'s  solicitor  acquaints  them 
^  that  he  has  sent  the  abstract  of  Mr.  Grifefter'spurchase 
^  according  to  their  desire — the  larger  abstract  con- 
^  taining  S/one-S/fVe,  as  well  as  Nash^ — though  an  ab- 
^  street  of  StonC'Stile  exclusively  had  been  furnished  by 
^^  him  to  Mr.  Wildman^s  solicitor — the  lesser  abstract 
^  forming  a  part  of  Nashy  but  being  in  fact  a  purchase 
^^  under  Mr.  Hawkins^  will,  distinct  from  the  purchase 
^  of  Nashj  from  his  co-heiresses."  He  adds,  '^  Some 
^  of  the  co-tenants  have  incumbered  their  shares,  of 
^  which  separate  abstracts  will  be  delivered  without 
^  delay,  and  it  is  intended  to  pay  ofi^  these  incum- 
^  brances  previous  to  the  completion  of  the  purchase." 
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On  the  23d  of  January,  1812,  the  defendant's  soli- 
citors laid  the  abstracts  first  sent  before  counsel ;  and  it 
was  not  till  the  24th  of  April  that  the  Supplemental 
abstracts  promised  in  the  letter  of  the  26th  of  Decern" 
ber  were  furnished  ;  but  in  the  mean  time  the  defend- 
.  aat  had  caused  notices  to  quit,  signed  by  Sir  £•  Knaich" 
tefl,  to  be  served  on  the  tenants.  It  is  also  stated  in 
the  answer  that  several  of  the  deeds  mentioned  in  the 
two  first  abstracts  were  not  produced — that  many  of 
the  statements  in  those  abstracts  were  unsupported  by 

evidence 
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«Ytdence — and  that  considerable  difficulty  arose  in  iden- 
tifying the  property.  Then  there  is  another  otgection 
taken — that,  as  to  the  marsh  lands  comprised  in  lot  S. 
there  was  a  deficiency  on  the  abstract  of  S3  acres  oat  of 
§5 ;  and  it  is  stated,  that  on  the  5th  and  7<h  of  Mqy^ 
confinrenoes  were  held  between  the  respectiye  solicitors 
on  this  deficiency,  as  well  as  on  the  title  to  Cok'Nashj 
and  other  difficulties  appearing  on  the  bee  of  the  ab- 
etraets,  whe^k  the  scdicitor  ft>r  the  plaintiffs  informed  the 
defendant's  solicitor,  in  answer  to  such  objections,  that 
CoU'Nath  had  been  laid  open  and  thrown  into  the  park 
belonging  to  Nash  Court — ^that  the  deficiency  in  the 
qvantityof  the  narrii  lands  arose  from  the  difference 
between  an  old  estimate  and  recent  admeasurement — 
and  that  the  statements  in  the  abstracts  which  were  un- 
supported by  e¥idence  were  matters  of  undoubted  feet, 
althooghno  eridencecould  be  obtained  respecting  them. 


On  the  ISdi  of  Majj  1812,  the  solicitor  for  the  plain- 
tiflb  makes  to  the  defendant's  solicitor  a  new  representa- 
tion in  writing  respe<^ing  Cole»Nashy  which  had  before 
been  described  as  a  part  of  the  paric,  and  is  now  stated 
as  consisting  of  the  premises  comprised  in  fire  sereral 
Bombers,  forming  component  parts  of  lot  one,  in  the 
particulars. 


On  the  15th  of  3fay,  the  counsel  before  whom  the 
abstracts  were  laid,  returns  them  to  the  defendant's 
scdicitors  with  several  queries  and  observations  on  the 
margin  of  the  first  abstract,  and  written  at  the  foot,  as 
follows  :—*«  The  recovery  suffered  by  /.  C.  in  1758 
^*  did  not  bar  his  estate  tail,  or  the  remainder  over. 
^  Unless,  therefore,  the  vendors  can  shew,  either  that 
^,all  his  children  are  dead  without  issue,  and  that  Sir 
<<  I.  C's  daughters  died  without  issue  (which  I  take 
^  not  to  be  the  ftct))  or  that  they  are  barred  by  the 

«'  Statute 
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cannot  make  a  good  title 
^  to  tbe  preniMes  in  queetion."  Ob  the  16th  of  M(yf^ 
this  o^nioni  and  the  marginal  observation^  were  com- 
aiaoicated  to  the  solicitor  for  the  plaintifi^  who  on  the 
8Sd  retumed  the  abstract  with  aiswers  to  the  observ- 
ations, which-  answers,  or  many  of  them^  the  defeipd- 
ant  says  he  has  been  informed  and  believes  were  very 
uaoitisfiictoryb 


1817d 


SLnatchbulu 

GeUEBJERv' 


The  answer  tilen  states  some  material  traiisactioiia 
between  the  defendant  and  RuUon^  who  tiben  oocn|Med 
Niuh  Comrt  farmi  comprising  thegreatest  patt  of  lot  ob0^ 
with  the  exception  of  the  tnansion-hoUse,  4tatibg  hiii* 
self  to  be  tenaftt  thereof  at  a  rent  of  600/.  a  year  t 
whieh^  it  may  be  said,  was  holding  it  oH  very  favourable 
t^rmd  to  hiiiMel^  though  he  Appears  to  bate  origibally 
thought  otherwise;  and  it  is  IntimMed  that  one  of  the 
plaintifli  had  an  interest  in  his  keeping  possession ;  but 
RtUkm  at  ab  early  period  gave  noticfe  to  the  defendant 
that,  lit  Mkhaebnasp  when  he  was  to  qUit^  he  should  sell 
tiie  stock  and  cktipe  of  g;rat8  and  com,  and  maaiire^  and 
every  tiling  dike  that  could  be  sold^  and  even  more  than 
was  usual  (acoordilig  to  the  custom  t>f  tbe  country)  for 
an  occupier  to  sell^  off  the  premiss ;  making  hiifci  an 
oler  to  purchase.  Borne  difficillties  having  arisen  as  to 
RuU(m*s  right  to  do  this,  a  remonstrance  ihis  made  to 
Bir  E.  KmUchbuUp  who  recommended  an  arbitration, 
ind  the  arbitrator  determined  in  favour  of  RuUoh. 
Upon  tbisi  the  defendant  purchased ;  and  in  his  answer 
he  complaios  of  his  being  forced  to  do  so^  and  speaks  of 
the  arbiti^tor's  not  having  done  justice^  However 
there  is  the  arbitration  ;  and  it  does  not  seem  material 
to  the  present  question  to  consider  whether  the  arbitra- 
tor was  right  or  wrong  in  his  decision*  The  defendant 
paid  about  6500/#  for  the  articles ;  atid  he  conceives 
himself  to  have  been  injured  in  this  respect  to  the  extent 
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of  400/^  or  500/. ;  but,  for  the  reason  already  stated, — 
viz.  that  it  is  not  material  to  the  present  question,— -I 
pass  over  the  correspondence  between  the  defendant 
and  JRutton  on  this  subject,  and  also  that  which  passed 
on  the  subject  of  Sir  £•  KnatchbuWs  takin^^  possession 
of  the  furniture. 


On  the  ISth  of  June^  1812,  the  plaintiff's  solicitor 
returns  the  abstract  of  the  title  to  Cole^Nash,  with  a 
letter,  informing  the  defendant's  solicitor  that  he  is 
unable  to  throw  any  material  light  upon  it,  but  that  a 
fine  levied  in  1778  had  been  considered  at  that  time, 
when  Mr.  Hawkins  (from  whom  the  plaintiffs  claimed) 
made  his  purchase,  to  maike  a  good  title,  and,  if  other- 
wise, still  that  the  price  objected  to  formed  so  small  a 
portion  of  the  entire  purchase,  that  the  defect  of  title 
ought  to  be  overlooked. 

On  the  S3d  otJufyj  he  writes  again,  saying  that  Mr. 
Wildtnan^s  purchase  is  ready  for  completion,  and  that 
the  plaintiffs  are  ready  to  sign,  but  decline  to  proceed 
till  they  have  the  defendant's  approval  of  the  title,  and 
an  assurance  that  he  is  prepared  with  his  instalments  on 
the  Isiot  August.  This  letter  is  followed  by  another 
on  the  S4th  pressing  dispatch*  and  by  a  note  on  the 
27th,  containing  an  appointment  for  a  meeting  on  the 
next  day  between  the  counsel  of  the  respective  parties; 
and  then  comes  a  letter  written  on  the  same  day,  which 
appears  to  be  merely  an  endeavour  on  the  part  of  the 
solicitor  for  the  plaintiffs  to  set  the  purchaser  right  as 
to  the  objections  taken  with  regard  to  quantity ,.on  cer^ 
tain  points  which  were  only  imperfectly  shewn  by  the 
abstract ;  and  I  do  not  find  in  the  subsequent  corre- 
spondence any  notice  of  those  objections,  except  in 
general  terms  that  a  good  title  had  not  been  sufficiently 
shewn. 

The 
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The  meeting  between  the  professional  gentlemen  took 

place,  and  their  opinion  is  communicated  to  the  de« 

iendant  by  his  solicitor,  «t  the  request  (as  it  is  stated) 

of  one  of  the  plaintiffs,  in  a  letter  dated  the  29th  of 

Jufy^  (  which  appears  to  me  an  extremely  proper  letter). 

^  We  have  had  a  consultation  at  Mr.  BuiUr*9  chambers, 

^^  and  both  he  and  Mr.  Cooke  are  decidedly  of  opinion 

^  that  the  title  to  Cok^Nash  is  irremediably  bad,  or 

^^  (at  least)  that  it  is  absolutely  bad  unless  further  in- 

^  quiries  are  made,  and  the  result  of  those  inquiries  turn 

^  out  fevourable.    The  parties  think  it  would  be  ex- 

^^  tremely  imprudent,  as  well  as  an  useless  loss  of  time, 

^^  to  institute  any  further  inquiry,"  (by  which  seems  to 

be  meant  that  such  inquiry  might  bring  forward  a  title 

of  some  other  person  better  than  that  either  of  the  Tendor 

or  purchaser,)  ^*  and  propose,  with  a  view  to  the  speedy 

^  completion  of  the  purchase,  that  they  either  indem- 

^  nify  you,  or  take  Cole^Nash  back  at  a  &ir  valuation, 

^^  or  relieve  you  altogether  from  the  purchase  ;*' — and  it 

ends  with  recommending  ^^  an  honourable  arrangement 

^^  between  the  parties,"  as  <<  the  only  course  that  can 

^  be  adopted  without  having  recourse  to  litigation, 

^  which  the  proprietors  are  equally  anxious  with  your* 

"  self  to  avoid," 


1817. 
Knatciibuix 

GaUEBER. 


Here  then  are  three   alternatives — but,  whatever      Where  a  man 

may  be  my  opinion  as  an  individual,  I  am  bound,  as  a  contractstopur- 

jodge,  to  say,  that,  where  a  man  makes  a  purchase  of  ^"**®>  ^'^  ***® 

an  estate  to  which  the  vendor  represents  that  he  has  a  .    ,  .     . 

....         ,  ,  ,  -  .  -  dors  having  a 

good  title,  in  such  a  case  the  purchaser  has  a  right  to  ^^^  ^|^|^  |^^ 

insist  that  the  question,  whether  he  have,  or  have  not  a  has  a  right  to 

good  title,  shall  be  sifted  to  the  bottom,  before  he  can  have  the  title 

be  called  upon  to  adopt  either  alternative,  and  before  sifted  to  the 

the  vendor  can  be  let  off  from  his  original  contract,  hottom  before 

Accordingly,  the  defendant  had  a  right  to  say,  if  he    ®^"*^  called 
*''*  b  ^>  upon  either  to 

accept  an  indemnity,  or  compensation  for  a  defect,  or  to  abandon  the  contract. 

chose— 
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I8l7k         •hwe^'^^I  will  hiYB  these  inquiries  kiiade^  before  E 
^^  determine  wkether  to  take  the  property  at  all,  or  m 
^  the  qualified  mode  ia  which  you  noMr  propose  that  1 
GmJLsiu      ^shaUtahail-"^ 


Knavchbull 


It  appears  that,  after  this^seTeral  arrallgeiBents  were^ 
proposed  as  to  Mr.  fVildman*6  purchase,  and  on  this 
subject  I  shall  aay  nothing  but  that^  having  read  the^ 
papers  over  and  ot^  again  with  the  greatest  attention^ 
the  tesult  is,  that  the  defendant  has  a  right  to  see  tta# 
tbatpnrcbase  is  made  good  bjr  the  vendors^  without 
prejudice  to  his  right  to  dispute  the  title  to  the  other 
parts  of  the  estate. 

The  answer,  after  stnting  so  much  of  the  transactioos 
as  leads  to  this  resalt,  goes  on  with  the  correspondence^ 
and  states  a  letter  from  the  solicitor  for  the  plaintiffs  to 
the  defendant's  soUoitors,  dated  the  81st  o(Jt$fyy  I&IS^ 
referring  to  a  proposal  from  them  ^^  that  the  purchase 
^  shall  be  suspended  for  twelve  months  in  order  to 
^  make  inquiries  respecting  die  title  to  the  t welre  acres  ;'^ 
-^ndy  if  nothing  should  be  found,  the  defendant  to^ 
take  the  title  on  absolute  covenants^  This  letter  goes 
on: — ^^I  can  hardly  form  a  judgment  upon  these  pro*^ 
^^  posals,  as  you  don't  say  how  much  of  the  purchase 
<^  money  Mr.  G.  proposes  to  pay,  and  how  the  remain- 
^  der  is  to  be  secured.  I  see  no  good  that  can  aris6 
^  from  the  search,*'  &c.  (stating  reasons  why  it  should 
not  be  required.)-^^'  It  is  too  much  to  say  that  a  puf«» 
**  chase  of  such  magnitude  should  be  stopped  for  such 
^  a  trifle,  when  we  oSbr  to  take  the  twelve  acres  off  your 
^  <<  client's  hands,  or  give  him  an  absolute  covenant  re* 
^^  specting  them.  There  hardly  ever  was  a  large  estate 
<^  without  some  corner  of  it  being  in  a  similar  situation^ 
^<  and  it  is  the  first  time  I  ever  saw  such  an  objection 
'^  persisted  in  by  a  gentleman  who  professes  to  l>e  a  will- 
ing 
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^  ing  porchaser.    I  trust  Mr.  'G.\  kiying  posBession 
^  Ibmis  BO  part  ^f  the  inducement  to  the  line  of  con- 
^  d«Gt  he  adopts.    The  proposal  amonnts  to  no  wore 
^  Aaa  a  postponement  of  the  payment,  which  he  had 
^  better  mek  in  a  direct  way.    How  far  the  parties- 
^  eonld  accommodate  him  I  cannot  pretend  to  say^ 
^  Aongh  I  think  it  might  be  managed  npon  mortgage 
^  of  the  premises,"  &c.  It  stales  that  the  second  install 
B)ent  is  then  become  dne,  the  first  not  having  yet  been' 
paid,  and  dwells  on  the  great  inconvenience  sustained 
1^  tke  parties  in  oonseqnence  of  so  trivial  an  objection. 
He  writes  again  on  the  3d  and  5th  of  Auguit^  pressing 
jR>r  some  definitive  answer,  and  stating  further  circum* 
■taaces  of  embarrassment  and  serious^  injury  to  eome  of 
tte  parties  by  reason  of  the  delay.    On  the  7th,  the 
defendanfe  aolicitors  write  an  miswer  as  follows:-^ 
'  We  saw  Mr.  G.  yesterday,  and  cmnmunicated  to. 
^  him  your  letters,  in  answer  to  which  he  can  dd  little 
^  more  than  refer  to  what  has  been  before  stated.    He 
^haa  no  objection  to  the  Stone^SHk  purchase  being 
^  completed,  tnVAou/  prgudiceto  the  Utk  to  the  otktr 
^erlolef/*  (a  qualification,  of  his  consent  to  that  pur- 
chase being  completed,  which,  it  also  appears,  was  ac- 
knowledged on  the  part  of  the  vendors,)— ^<  and  he  is 
^  willing  to  consent  to  his  5000/.  deposit  being  appro- 
^  priated  in  any  way  that  suits  best  the  convenience  of 
^  the  proprietors.    He  is  also  quite  willing  to  advance 
^  part  of  bis  purchase  money,  notwithstanding  no  pains, 
^  or  uext  to  none,  have  been  yet  taken  to  clear  the  dif- 
^fiedties  in  the  title*    He  also  confirms  what  Mr. 
^  Pfe$knC^  (one  of  the  defendant's  solicitors)  ^^  stated, 
^  in  answer  to  the  obvious  apprehension  of  the  proprie- 
^  tors  that  he  wished  to  relinquish  the  purchase,  that  he 
*^  has  no  such  intention,  nor  ever  bad.    It^  after  dili- 
^  gent  inquiries  have  been  made  in^rder  to  perfect  die 
^  title,  the  result  should  not  beftivourable,  he  will  then 
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<^  be  willing  to  take  such  title  to  Cole^Nash  as  the  pro- 
^^  prietors  will  be  able  to  give  him,  upon  having  abso* 
^^  lute  aroenants  and  a  compensation^^ — (what  is  precisely 
meant  by  these  last  words  it  is  difficult  to  ascertain — ) 
*<  with  respect  to  the  time  necessary  to  prosecute  the 
<^  inquiries  with  effect,  we  mentioned  twelve  months  to 
^^  CoL  De  Billinghurst  (one  of  the  plaintiffs),  because 
'^  he  desired  us  tp  name  some  period — you  must  be 
'^  perfectly  satisfied  that  that  time  is  little  enough  for 
'<  such  an  inquiry  as  the  title  requires.  All  the  other 
<<  parts  of  your  letter  are  provided  for  by  the  agree- 
"  ment/'  &c. 


Eqaity  does 
not  compel  a 
parchaser  to 
take  snch  a  title 
as  a  willing  pur- 
chaser might  be 
saUified  with. 
Bat  the  Cowii 


On  the  10th  o(  August^  the  solicitor  for  the  plaintiffs 
acquaints  the  defendant's  solicitor  with  some  inquiries 
made  respecting  the  title  to  Cole-Nash  of  a  Mr.  Tap- 
pendeny  whose  answer  to  those  inquiries  is  enclosed ; 
and  it  contains  one  passage  which  I  think  material,  first, 
because  it  shews  what  was  Mr.  Hawkinses  opinion,  when 
he  was  owner  of  the  estate,  as  to  the  nature  and  mate- 
riality of  the  property,  and  next,  because  it  does  not 
quite  come  up  to  what  is  here  represented.     ^*  Mr. 
^  Hawkins  was  a  willing  purchaser  of  Cole^Nash.   He 
'<  was  informed  that  the  title  was  only  under  a  mort- 
«  gage  in  fee,  and  his  reply  (I  well  remember)  was,  that 
^^  it  was  good  enough  for  him,  and  he  would  not  miss 
<<  the  purchase,  as  the  land  was  close  to  his  property,  on 
*^  any  account  whatever."    Taking  this,  then,  to  be  an 
accurate  statement  as  to  Hawkinses  feelings  on  the  sub- 
ject of  this  property,  it  shews  that  it  was  thought  mate- 
rial for  him  to  become  the  owner  of  it.    Then  follow 
statements  as  to  other  considerable  purchases  made 
under  the  same  title ;  but,  as  to  those,  it  is  enough  to 
say  that  this  Court  does  not  sit  to  determine  that  men 
shall  be  willing  purchasers  whether  they  will  or  not,  but 
to  judge  whether  they  have  got  a  title;  and^  if  they 

have 
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have  not  got  a  title  to  part  of  the  premises,  there  is  no         1817. 
principle  of  equity  more  artificial  than  that  which  goes       ^^^^/*x^ 
to  determine  whether  the  part  to  which  no  title  can  be    Knatchbum. 
made  is  material,  and  whether  the  purchaser,  willing      Grueber* 
or  not  willing,  shall  be  bound  to  take  the  remainder,  will  inqaire 
with  any  and  what  compensation  for  the  want  of  title  whether  a  title 
to  the  defective  part.  can  be  had,  and, 

if  the  title  is 

On  the  19th  of  August  the  solicitor  for  the  plaintiffs  ^®^®^*'^®  "  ^^ 
.-  .     .  .,  ,  ^.         4.  xi  *  P*'t,  there  is  no 

writes  again  to  urge  the  completion  of  the  purchase,  Lincipie  of 

apon  the  strength  of  Mr.  Tappenden's  representations,  eqnity  more 
and  referring  to  the  alternatives  formerly  offered.    And  artificial  than 
here,  a  circumstance  occurs,  which  I  will  mention  lest  that  which  calls 
it  should  escape  me ;   and  which  is  extremely  material  en  the  Court  to 
in  my  view  of  the  case — namely,  that,  if  this  is  to  be  re-  ^^^ide  whether 
presented  as  the  case  of  a  purchase  of  an  estate  con-  *?^,f^'^^|^*^'^  * 
tisting  of  a  large  number  of  acres,  with  a  defect  of  title  .    ^,        ... 
to  a  very  small  proportion  of  it — to  the  extent  of  twelve  j^^y  ^^^^j  ^y^^^^ 
acres  only, — it  must  at  the  same  time  be  recollected  that  compensation. 
it  is  a  purchase,  of  which,  according  to  the  terms  of  the 
contract,  possession  was  to  be  given  immediately;  and, 
poeseasion  having  been  taken  under  the  contract,  the 
efect  of  it  is  to  enable  the  vendor  to  say,  ^^  You  having 
^  taken  possession  under  the  contract,  I  am  entitled  to 
^enforce  the  contract  f — and,  if  then  it  should  happen 
that  there  turns  out  to  be  a  defect  of  title  as  to  a  part 
which  is  immaterial  both  in  quantity  and  situation,  yet 
the  vendor  is  not  at  liberty  to  disturb  the  possession, 
hot  he  must  come  here,  and,  leaving  the  possession  as  it 
is,  must  lay  his  case  before  the  Court  to  decide  whether 
there  shall  or  shall  not  be  a  specific  performance. 

Some  further  correspondence  afterwards  passed,  leav-  ' 
iflg  the  question  in  the  same  state ;  and  then  follows  (he 
letter  of  the  5tb  of  October^  181S,  where  commences 
the  transaction,  which  I  think  is  the  most  important  of 

any 
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any  tbftt  passed  between  the  parties — for,  by  bit  letter 
of  that  day,  instead  of  representing  to  the  defendant, 
(who  was  tn  possession,  and  who  was  in  possession 
tinder  the  contract,  which,  if  it  were  in  any  way  to  be 
perfinmied,  gave  him  a  title  to  the  possession,)  that,  if 
be  had  taken  possessioo  with  a  hnowledge  of  the  title 
l)eing' defective  to  that  part  of  the  estate,  he  had  lallen 
within  many  of  the  decided  authorities— instead  of  in- 
anting,  (as  they  sow  insist,)  that  the  twelve  acres  are 
se  iaMuaterial  that  he  is  bound  to  take  the  property  at 
the  price  stipalated,  only  with  a  reasonable  cempen- 
eation  for  the  vahse  of  those  twelve  acres — the  solicitor 
lor  the  phuatifis  writee  thns  to  the  defendant's  soli- 
eitof -— ^^  Withoiit  einlering  again  into  the  motives  of 
^  Mr.  G^.'a  conduct,  I  will  thank  you  to  inform  him 
^  that  I  am  directed  to  tender  his  deposit  money  with 
^^  interest,  and  to  demand  from  him  that  part  of  the 
^ettaAe  of  whidk  tbevendors  have  given  him  possession; 
^  and,  fiu*  these  purposes,.  I  shall ,  on  behalf  of  my  clients, 
^  attend  at  BIr.  G.'s  honae  in  Coleman  Sireeij  on  Wed- 
^  nesdarjr  neit,  al  twelve  o^deek."  Now^  if  the  piat»- 
tifs  bad  a  right  to  insist  en  the  performance  of  the  con- 
tract, wbaf  right  conM  tbey  have  to  turn  the  defendant 
out  of  possession  which  was  taken  under  tiial  very  cen- 
iract  ?  Tbe  defendant  had  a  right  to  retain  possession, 
wider  the  eontract  till  a  conveyance  skoold  be  executed, 
provided  the  diflknlty  about  tbe  titk  conld  be  set  rigbt, 
wbidi  was  still  a  point  in  question.  But  the  plaintiffii, 
by  this  act,  destroy  the  contract;^ — and  how  can  they 
DOW  pretend  to  have  reserved  a  right  to  its  performance, 
when  by  thrir  own  act  it  has  been  rendered  incapable 
of  being  performed  ? 


Ob  tbe  12tb  of  Odaher^  tiiat  stock  which  Mutim  had 
•old  to  the  defendant  for  55002.,  in  order  that  the  de- 
fendant might  knve  Urn  benef  t  of  mmediate  peooeosion 

intended 
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attended  by  the  contract^  (which  imHiediaie  posicisaiaa 
nfBM  certaioly  nsant  t*  be  a  cpntinwig  peaseeaioo^-*- 
tiiat  very  ttock  so  adkd  to  tbQ  defendant  was  driven  off 
tiie  premiaea  by  order  of  the  vendors,  who  had  Kiven 
Dotice  to  the  tenants  not  to  pay  their  rents  ta  the  de^ 
Andant. 


1817. 


Gau£B£a# 


Now,  if  the  case  rested  here,  the  question  would  be 
aimpljr  thi»-^whether  the  vendors  tan  insist  that  the 
purchaser  ddU  specifioaliy  eneeiite  the  contract,  when, 
if  he  were  qpecifically  to  execute  the  contract,  it  is  ren*- 
"dared  impessiUe  for  him  to  have  the  ftiU  benefit  ia- 
tended  hka  by  the  contract^  and  that,  through  the  act  of 
the  vendora  theaeMdves  i  Their  difficulty  on  this  part 
of  the  caae  ia  thia--it  was  incunibent  on  them,  if  they 
aHaat  ta  have  the  eeotract  carried  into  execution  upon 
abe  principle  of  compensation  adopted  in  this  Court  in 
the  caanof  n  defective  title  as  to  an  immaterial  part  of 
the  pnrckasa,  to  have  left  the  property  in  the  enjoyment 
ef  the  pavchater  so  that  he.  should  not  be  deprived  of 
aay  part  ef  the  benefit  intended  him  by  that  cootract ; 
and  I  cannot  see  how  it  wonld  be  possible  for  the  vend- 
ors, if  aetbing  more  had  passed  subsequently,  to  say, 
-»**The  title  ahaU  be  good  aa  fer  as  we  choose,  and  bad 
as  fer  aa  we  diDose^-ty  on  shall  net  have  the  benefit  of 
fee  original  eonlractK-«bat  you  shall  be  bound  to  fnhe 
the  estate  with  a  compensation  for  so  much  of  it  to 
nych  we  are  nnaUe  to  make  a  title— and  to  say  this, 
after  they  have  by  their  own  act  placed  him  in  a  situa- 
tion difierent  from  that  in  which  he  was  entitled  to 
ilanA  by  de  termaof  that  very  contract. 


Tbeia  i$  a  grent  deal  more  correspondence,  which  I 
can  npreseaft  on}y  as  a  negotiation  between  the  parties 
as  tn  the  mnnagement  of  the  feraM,  tha  ptaintifis  strug- 
^ng  la  abewr  that  tbadafendant  ought  lo  be  considered 
usiill  in  possession,  whife  the  defendant  is  fencing 

I  against 
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agfainst  such  a  posseflsion.  I  have  looked  very  minutely 
into  this  correspondence,  but  cannot  conie  to  the  con- 
clusion that  the  parties  have,  by  the  effect  of  it,  been 
restored  to  that  state  in  which  they  were  before  the 
turning  out  of  possession. 


Oo  a  contract 
for  sale  of  an 
estate,  where 
by  the  tersis  of 
the  contract  the 
purchaser  is  to 
be  let  into  im- 
mediate posses- 
sion, and  a 
question  after- 
wards arises  as 
to  a  part  to 
which  no  title 
can  be  made, 
the  vendor  can- 
not turn  the 
purchaser  out 
of  possession, 
and  retain  to 
himself  the 
benefit  of  the 
contract. 


It  only  remains  to  be  seen  how  the  materiality  of  these 
twelve  acres  is  put  in  issue — and  that  is  represented  by 
the  answer  to  depehd,  not  only  on  the  nature  and  qua- 
lity of  the  land,  but  on  the  use  to  be  made  of  it  with 
regard  to  the  rest  of  the  purchase.  I  do  not,  however, 
think  it  necessary  to  go  into  the  cases  on  the  subject ; 
for,  if  the  parties  are  not  restored  by  the  subsequent 
correspondence  to  the  state  in  which  they  stood  prior  to 
the  5th  of  Octo&er— -(and  I  have  expressed  my  opinion 
that  the  subsequent  correspondence  does  not  restore 
them  to  that  condition — )  the  plaintiffs  cannot  make  a 
case  to  enable  them  to  say.  If  we  did  wrong  upon  that 
occasion,  we  are  nevertheless  entitled  to  the  same  relief 
as  if  we  had  acted  otherwise.  Where  parties  enter  into 
a  contract  for  the  sale  and  purchase  of  an  estate,  and 
the  vendor  is  unwise  enough  to  make  it  part  of  the  con- 
tract that  the  purchaser  shall  take  immediate  possession, 
and  the  question  afterwards  arises  whether  it  is  a  case 
for  compensation  as  to  a  part  to  which  he  is  unable  to 
make  a  title,  the  vendor  cannot,  in  such  a  case,  (to  use 
the  language  of  this  defendant,)  turn  the  purchaser 
in  and  out  of  possession  just  as  and  when  he  thinks 
proper. 

Upon  that  part  of  the  case,  then,  I  think  the  transae* 
tion  of  the  5th  of  October  is  alone  sufficient  to  put  an 
end  to  the  question.  If  it  were  necessary  to  go  into  the 
other  part  of  the  case,  although  I  apprehend  .that  the 
Court  is  not  always  bound  to  send  such  matters  to  the 
Master  in  the  shape  of  a  reference,  but  may  decide  for 
itself  upon  the  evidence  before  it,  if  sufficient  to  enable 
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it  80  to  do ; — I  sbould  neverthelesB  hesitate  long  before 
I  could  determine,  (regard  being  had  to  all  thecircom- 
stances,  as  the  question  of  materiality  is  here  pot  in 
issne,)  that  these  twelve  acres  of  land  do  not  form,  in'the 
sense  of  the  Court,  a  material  part  of  the  purchase ;  as 
to  which  there  is  the  evidence  of  what  was  Hawkins'^ 
opinion  at  the  time  when  he  became  the  purchaser,  and 
there  is  also  the  material  fHct  that  a  considerable  part  of 
tfie  estate  is  intersected  by  these  twelve  acres.  I  have 
looked  into  the  case  of  Drewe  v.  Hanson  (a),  and  that 
other  case  before  the  present  Master  of  the  Rolls  (i), 
where,  the  representation  being  that  the  house  was  in 
good  repair,  and  the  land  in  a  state  of  high  cultivation 
and  in  a  ring  fence,  the  Masted  of  the  Rolls  tbdught 
that,  as  to  the  house  not  being  in  repair,  that  might  be 
compensated  by  its  being  put  into  repair,  unless  it  could 
be  sh6wti  that  the  purchaser  wanted  possession  of  the 
home  to  liv^  in  within  a  certain  time— and  so  also  as 
to  the  marsh  land  not  beiog*  in  so  good  a  state  of  culti- 
vation as  had  been  represented.  But,  as  to  the  estate 
not  being  in  a  ring  fence,  it  was  not  quite  so  certain  that 
n'peenniary  value  could  be  set  upon  the  difference  be« 
tween  n  fiirm  so  situated,  and  one  which  is  scattered  and 
dispersed  with  other  lands.  I  know  by  experience  that 
a  small  piece  of  land  running  through  one  person's 
gromid  to  another's  may  occasion  as  sensible  an  incon- 
fsnianca  m  a  landlord  iis  capaUe  of  sustaining.  Still,  I 
agree  that  a  Inere  speculative  oljection  as  to  the  mis- 
chief  likely  to  result,  is  not  that  which  the  Court  will 
proceed  npon^  and  that  I  must  ask,  what  is  the  nature 
of  Als  land?— «nd,  in  answer  to  this  question,  I  do  not 
find  that  the  nature  of  the  land  is  so  put  in  issue  as  to 
enaUe  the  Court  to  determine  as  to  ite  materiality.  But^ 
eiNisi^eriiM;  fl^t  all  the  witnesses  for  the  defendant 

(a)  6  Vet.  675.    Drem        (b)  10  Yes.  605. 
v^  Ccup,  0  Yes.  368. 
•yoL.  Iir.  L  speak 
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speak  as  to  its  teing  raaterial,  and  that  nothing  is  said 
with  regard  to  the  question  on  the  part  of  the  plaintiff; 
and,  regard  being  had  to  the  decided  cases,  and  to  the 
circumstance  that  this  Court  is  from  time  to  time  ap- 
proaching nearer  to  the  doctrine  that  a  purchaser  shall 
have  that  which  he  contracted  for,  or  not  be  compelled 
to  take  that  which  he  did  not  mean  to  have, — I  should 
be  going  much  too  &r  in  saying  that  the  twelve  acres 
are  not  material,  and  that  he  shall  be  compelled  to 
take  the  estate  without  them. 


In  the  case  of  the  estate  sold  as  freehold  with  lease- 
hold adjoining,  which  turned  out  to  be  almost  all  lease- 
hold (n);  the  abstract  having  been  delivered,  upon 
which  no  objection  was  made  by  the  purchaser,  the 
Master  of  the  Rolls  held  that,  if  the  purchaser  had 
made  the  objection,  he  could  not  have  been  bound  to 
perform  the  contract;  but  that,  having  known  the  fact 
as  it  appeared  by  the  abstract,  and  yet  made  no  such 
objection,  it  became  a  question  whether  the  quality  of 
the  land  at  all  entered  into  the  intention  with  which  he 
made  the  purchase.  So,  where  the  contract  was  for 
land  lying  within  a  ring  fence,  and  the  defendant  pur- 
chased, knowing  that  it  was  not  within  a  ring  fence,  the 
Master  of  the  Rolls  held  that  he  could  not  be  admitted 
to  say  afterwards  that  he  would  not  perform  the  contract 
for  want  of  a  ring  fence,  when  he  probably  bought  the 
land  for  less  money  on  that  very  account.  (A) 


k 


But,  without  entering  into  those  oases,  the  ground 
upon  which  I  rest  the  present  case  is  this — that  nothing 
was  done  previous  to  the  6th  of  October^  1812,  amount- 
bg  to  a  waiver  on  the  part  of  the  defendant  of  his 

(a)  Fordyce  v.  Fordy  4  Ves.  505.  See  Sagd.  Vend. 
Bro.  494.  and  Parch»  chap.  6.  sect.  % 

(b)  Dyer  v.  Uargraoej  10 

i  right 
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right  to  the  possession,  and  that  the  turning  him  out  of  1S17. 

possession  at  that,  time  was  an  act,  however  meant,        ^^^v*^^ 
which  has  rendered  it  impossible  for  the  vendors  speci-     Knatchbull 
fically  to  perform  their  part  of  the  contract,  even  if  they       Gaueber. 
would  otherwise  have  been  entitled  to  a  specific  per-* 
fermance  with  a  compensation  to  be  made  for  the  defect 
of  title  to  Cbfe-iVo^A.    And,  upon  this  ground,  I  am 
of  opinion  that  the  decree  of  the  Vice-chancellor 
shoold  be  affirmed. 
Decree  affirmed. 


LS 
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Jufy  15.  PARTINGTON  and  Another 

BOOTH  and  Another. 

Injunction  to  HpHE  bill  waa  filed  on  the  18th  otNotimberj  1817^ 
restrain  the  de-  JL  and  on  the  SBth  of  Naoember  an  injunction  wai 
fendant  (plain,  g^nted  (tor  want  of  appearance)  to  restrain  the  de« 
.  *^^  '^"  fendant  Booth  from  taking  possession  under  the  ver^ 
si  under  a  ^^^^  obtained  by  him  in  an  action  of  ejectment  against 
rerdict  obtained  ^^^  plaintiff  Partington^  and  from  proceeding  in  an 
by  him  in  an  action  on  a  bond  against  the  said  plaintiff,  and  also 
action  of  eject-  from  commencing  any  other  action  on  the  bond  or  re- 

ment  Pre?iou8  gpecting  the  matters  in  the  bill  mentioned, 
to  the  issuing  of 

tbe  mjunc  ton,  Previous  to  this  injunction  being  issued,  the  costs 

acti     had  been  ^^^  "^^^  taxed  in  the  action  of  ejectment,  and  a  writ 

taxed    and  a  ^^  possession  sent  down  to  Manchester  (where  the 

writ  of  posses-  plaintiff  resided),  which  had  also  been  duly  executed ; 

slon  executed,  and,  in  Mat/  following,  the  defendant's  attorney,  DicaSy 

The  plaintiff  at  (who  was  also  a  co-defendant)  instructed  his  agents  in 

law  afterwards  \q^j^  to  forward  an  attachment  for  non-payment  of. 

procure    an  ^osts,  which  was  sent  down  accordingly,  and  lodged 

.   g  with  the  sheriff's  officer,  who  had  the  defendant  already 
non-payment  of  '  ^ 

the  costs  taxed.  ^^  custody  for  a  contempt  in  not  putting  in  his  answer 
Thb  is  a  braach  to  a  bill  in  the  Exchequer, 
of  the  injunc- 
tion— but,  as         fhe  plaintifis  now  moved  that  the  defendants  Booth 
the  injunction     ^^^  DicaSy  and  their  agents  in  London j  may  be  se- 

eenimpro-  ^^^^jy  committed  for  a  breach  of  the  injunction — and 
perly  issued,  the    ,        ''     .  __.,     _  .       ,       . 

Lord  Chancel-    the  question  was.  Whether,  under  the  circumstances, 

lor  would  make  ^  breach  of  injunction  had  been  incurred  by  issuing 
no  order  as  to    the  attachment, 
committing  the 

party  for  the  WingfieUy  for  the  defendants,  insisted,  that  the  in* 

contempt.  junction  did  not  extend  to  a  proceeding  for  costs  in  an 

action 
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action  whereon  judgment  had  already  been  obtained, 
and  which  costs  had  been  taxed  before  the  issuing  of 
tke  itijitftction. 

Sir  S.  Rmmlfyf  contra,  in  rapport  of  the  motion. 
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Was  decidedly  of  opinion  that  a  breach  of  injunctiofi 
had  been  incurred  by  the  issuing  of  the  attachment  for 
costs.  If  the  circumstances  of  the  case  had  been  fully 
explained  to  the  Court  at  the  time  when  the  injunction 
was  granted,  that  injunction  would  not  have  been  al- 
lowed to  extend  so  far  as  It  did.  But,  as  the  case  then 
vtood,  the  injunction,  however  erroneously  granted, 
was  an  order  of  the  Court,  and  must  be  obeyed; 

His  Lordship  made  no  order  as  to  the  commitment ; 
but  ot^dered  the  defendants  and  their  solicitors  to  pay 
Ihe  costs  occasioned  by  the  breach  of  the  injunction, 
tnd  of  the  present  application,  (a) 

The  injunction  was  afterwards  dissolved  on  a  motion 
by  the  defendants. 

(a)  R0g.  Lib.  1816.  B.  fo.  1368. 
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Rolls, 


Testator  ap- 
points A>  and 
B.  his  execu- 
tors, together 
with  his  wife, 
*<  hoping  they 
will  be  so  good, 
oat  of  respect 
to  his  wife,  to 
accept  the  of- 
fice."   And  as 

to  what  worldly 
property  hehad^ 
^*  I  dispose  of 
the  same  in 
manner  follow- 
ing."   Thetes- 
tator  then  gaTO 
sereral  specific 
and  pecnniary 
lea  cies,  but 
made  no  dis- 
position of  the 
residue. 

Held,  that 
the  intention 
was  clearly  ex- 
pressed, by  the 
clause  request- 
ing the  execu- 
tors to  accept 
the  office,  fol- 
lowed by  the 
declaration  as  to 
should  not  take 


GIRAUD  and  Others, 

AND 

HANBURY  and  CMhers, 


PlAlNTIFFfl^ 


-    Dependaicts^ 


THIS  case  arose  on  the  will  of  Major  Woolhead^ 
whereby  he  appointed  the  defendant  Hanhury  and 
another,  in  conjunction  with  his  (the  testator^s)  wife, 
executors  and  executrix  of  his  will,  ^^  hoping  tbey 
^^  will  be  so  good  out  of  respect  to  my  wife  to  accept 
<^  the  same."  And  then  went  on — ^^  As  to  what  worldly 
^^  property  it  has  pleased  Providence  to  bestow  upon 
^^  me,  I  dispose  of  the  same  in  the  following  manner;*' 
mz.  To  his  (the  testator's)  said  wife,  his  furniture, 
plate,  &c.  To  the  defendant  Hanhury  and  his  wife, 
and  to  the  other  executor,  ten  guineas  each  for  mourn- 
ing, and  a  ring  of  the  value  of  two  guineas.  He  then 
gave  to  his  wife  the  interest  during  her  life  of  all  sums 
he  had,  or  might  at  the  time  of  his  decease  have  in- 
vested in  the  Bank  of  England  and  elsewhere.  And, 
after  some  other  pecuniary  legacies,  gave  to  John  Samp* 
son  and  Margaret  his  wife,  after  the  decease  of  his  (tes- 
tator's) widow,  the  interest  of  1000/.  5  per  cents,  dur- 
ing their  lives,  and  after  their  deaths,  the  principal 
equally  to  be  divided  between  their  two  daughters,  the 
plaintiffs.    But  he  made  no  disposition  of  the  residue. 

Mrs.  Sampson  (who  was  the  testator's  sister  and  next 
of  kin  living  at  his  death,)  having  died  in  the  lifetime  of 
the  widow,  who  was  since  also  deceased,  the  bill  was  filed 
by  the  daughters  and  their  respective  husbands,  claim- 
ing to  be  the  next  of  kin  of  the  testator  living  at  the 
death  of  the  widow,  for  an  account,  and  that  the  resi- 


his  disposal  of  his  whole  property,  that  the  executors 
the  residue  beneficially. 


due 


GiRAl 
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due  might  be  ascertained,  and  the  plaintifiB  declared  .  '^''^ 
entitled  thereto,  and  be  paid  the  same  in  equal 
moieties.  The  defendants,  the  surviving  executor 
(who  was  also  executor  of  Mrs.  Woolhead)j  and  the  Hambui 
representatives  of  their  deceased  co-executor,  insisted 
that  the  plaintiffs  were  not  entitled  as  next  of  kin 
of  the  testator  at  the  death  of  his  widow,  the  tes- 
tator having  already  devised  to  them  what  he  intended 
they  sboald  have;  but  that,  according  to  the  true 
construction  of  the  will,  the  executrix  and  executors 
became  entitled  to  such  residue  for  their  own  use 
and  benefit,  subject  to  the  life  interest  of  the 
widow. 

Sir  Samuel  Romilfy  and  Parker^  for  the  plaintiffs. 

Hart  and  Barber  for  the  defendants,  Hanhury  and 
the  representatives  of  the  deceased  executor,  con- 
tended, that  the  legacies  to  the  executors  being  une- 
qual, they  were  not  excluded  from  the  residue ;  and 
referred  to  the  rule  in  Blinkhome  v.  Feast  (a)  and  to 
Pratt  V.  Sladden{b).  In  this  will  there  were  no 
words  to  convert  the  executors  into  mere  trustees, 
which  could  never  be  held  to  be  the  efiect  of  the  tes- 
tator*s  expressing  merely  his  hope  that  they  would  ac- 
cept the  office ;  nor  was  there  any  attempt  to  dispose  of 
the  residue,  which,  though  the  gift  were  imperfect,  had 
been  held  in  some  cases  to  afford  a  presumption  for 
their  exclusion. 

Bell  and  Richards^  for  other  defendants. 


(fl).a  Vc8.  27,  28.  ham  j.Sanfordj  17  Ves.  435. 

(6)  14  Ves.  193,  and   the      Ante,  Vol.  II.  6,  &c. 
referencei.    See  also  Lang^ 

Sir 
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Sir  Samuel  RomUjf^  in  reply. 

All  tbe  eases  proceed  upon  the  intention  of  the  tee* 
tator;  and  the  rule  of  exclasion  is  itself  founded  upon 
intention.  The  only  question  is,  Whether  such  inten* 
tion  is  sufficiently  apparent  upon  the  face  of  the  will. 
Here  the  testator  begins  with  the  appointment  of  his 
executors,  and  then  proceeds  to  make  a  deposition  of 
his  worldly  estate.  This,  in  itself,  is  enough  to  prore 
that  he  did  not  conceive  himself  to  hare  already  disposed 
bf  it  by  naming  his  executors ;  and,  added  to  the  infer- 
ience  fh)ro  that  circumstance,  the  words  of  request  afford 
a  tery  strong  confirmation  of  the  intention  not  to  give 
them  a  beneficial  interest  beyond  the  legacies  expressly 
provided  for  them. 


The  Master  of  the  Rolls. 

The  words  used  by  this  testator  in  appointing  his 
executors  are  strongly  indicative  of  an  intention  to  im- 
pose a  burthen,  not  to  confer  a  benefit  upon  them.  If 
they  were  to  take  beneficially  after  the  wife's  death,  they 
would  have  had  a  sufficiently  strong  inducement  to  ac- 
cept the  trust,  and  to  manage  the  estate  to  the  best  ad- 
vantage.— ^Themore  they  served  her  in  the  first  instance, 
the  more  they  would  eventually  serve  themselves.  But 
the  testator  seems  to  conceive  that  he  is  appointing  them 
to  an  office  which,  but  for  their  respect  to  his  wife,  they 
might  possibly  decline.  It  is  from  that  motive  only  that 
be  hopes  for  their  acceptance. 

In  Jjord  Norih  v.  Purdon  (a),  the  expression  used 
by  the  testator  was  <^  that  he  heartily  requested 
<^  the  defendants  to  take  upon  them  the  execution 
^  of  his  will."    But  the  case  did  not  depend  altogether 

upon 
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upon  that  cknse,  there  having  been  a  bequest  over  of 
the  residue  with  a  blank  for  the  name  of  the  person  to 
take.  And  Sir  John  Strange,  after  observing  upon 
that  inchoate  danse,  adds^  that  *^when  the  testatrix 
faientions  ber  ezecators  by  oarae^  and  only  as  such,  fai 
the  following  sentence^  she  plainly  intended  them  no 
fiirther.  favour;  and  there  are  added  pathetic  supplicaF 
tory  words  addressed  to  her  exeeators^  to  take  on  them 
the  exeeutidn  and  burthen  of  the  will ;  whfeh  words 
she  eoold  not  be  supposed  to  have  used  bad  she  intended 
them  so  great  a  benefit  as  the  residue*''  So,  in  this 
case,  the  testator  declares,  in  the  clause  immediately 
following  the  appointment  of  his  executors,  that  he 
means  to  dispose  of  the  whole  of  his  property ;  and 
then,  can  it  be  supposed  that  he  would  have  expressed 
a  hope  that  they  would  consent  to  accept  the  bulk  of 
his  property,  and  have  the  kindness  to  take  care  of  it 
till  it  becomes  their  own  I  The  intention  is  plain,  to 
jbpose  of  the  whole.  He  does  not  fully  execute  that 
intention,  but  still  this  shews  that  he  meant  the  whole 
to  be- the  subject  of  subsequent  disposition,  and  did  not 
conceive  that  by  the  appointment  of  executors  he  had 
already  disposed  of  it.  I  am  therefore  of  opinion  that 
the  executors  were  intended  to  take  the  oflke  only,  and 
not  the  beneficial  interest 
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(a)  2  Yes.  495. 
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COOPER  and  Others 

R0UJ4  v. 

^-^^^'  DAY  and  Others. 

Testator  gifes  fytHE  tcBtator  in  this  case,  by  bis  wUl,  beqneatbed 
4000/.  to  tnis-    .  X  to  ^.  B.  (widow)  800/.,  to  be  paid  to  her  within 

,    , .  ^  three  months  after  his  decease  r    and  declared  it  to  be 

for  his  two 

dauffhters  at  ^'^  ^''^  ^^^  ^®  legacy  duty  which  might  be  due  and 
tweaty-one ;  payable  in  respect  of  the  said  800/.,  and  of  4000/.,  there* 
and  directed  aftc^r  bequeathed  to  trustees  therein  named  for  the  be- 
that  the  legacy  nefitof  his  two  daughters  by  the  said  jf.  JB.,  should  be 
duty  dae  in  re-  paid  by  his  executors  out  of  the  residue  of  his  personal 
spect  thereof      estate.    The  testator  then  bequeathed  to  the  plaintiff 

a  pai  y  Q^p^^  ^^^  another  4000/.,  to  be  paid  to  them  within 
his  ezecntors        ,  a        • 

oat  of  the  re-     '^^  months  after  his  decease,  upon  trust  to  invest  the 

iidne.  ^voe  in  Government  securities,  and  pay  and  apply  the 

By  codicil,  di?idfends  for  the  maintenance  and  education  of  his  said 
reciting  this  be-  two  daughters  m  such  manner  as  A.  JB.  should  direct ; 
qaest,  and  that  the  principal  sum  of  SOOO/.  (part  thereof)  to  be  paid  to 
he  is  desirous  of  ^^^^  ^\^^^^  ^„  her  attaining  21,  and  the  remainder  to  the 
increasing  t  e     yQungest  daughter  on  her  attaining  the  same  age. 

he  rcTokes  the 

gift  of  4000/.  '^'^^  testator  made  two  codicils  to  his  will,  by  the  first 

and  giyes  whereof,  after  reciting  that  he  had  given  to  A.  B.  800/., 

6000/.,  upon  payable  as  aforesaid,  he  gave  to  her  200/.  in  addition  to 
the  same  trasts,  the  said  800/.,  which  additional  sum  he  declared  to  be 
^^'  free  from  all  legacy  duty  payable  thereon  or  in  respect 

isy  a  second    tjigp^Qf^  j^uj  which  duty  he  directed  in  like  manner  to 

.    ^  '  f  be  paid  out  of  the  residue;  and  then  went  on  as  follows: 

the  former,  and  .     ,     ,  »  ,  .  .  ^ 

that  he  Is  de-      —     ^^^  whereas  I  have  given  to  (the  trustees  named 

sirens  of  further  ^^  ^^^  Yi\\\)  4000/.,  upon  the  trusts  therein  mentioned^ 

Increasing  to       and  am  desirous  of  increasing  the  same  to  5000/.,  I  re- 

6000/.,  he  re-     voke  the  said  gift  of  4000/.  and  give  to  (the  said  trustees) 

Tokes  the  gift 

of  6000/.,  and  gives  In  lieu  thereof  6000/.  upon  the  same  trusts.     This 

Is  not  a  reTocation,  but  snbstitntlon,  in  each  instance ;  and  the  6000/. 

Is  therefore  exempt  from  the  legacy  duty. 

5000/., 
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5000/.,  upon  the  trusts,  and  to  and  for  the  same  intents         1817. 

and  purposes,  and  under  and  subject  to  the  same  powers,  v^^^^^ 

provisos,  and  limitations,  as  are  expressed  and  declared  Cooler 
in  and  by  my  said  will  of  and  concerning  the  said  le«         Daj. 
gacy  or  sum  of  4000/.,  and  upon  or  for  no  other  trust 
or  purpose  whatsoever.'' 

By  the  second  codicil,  reciting  that  by  his  will  he  had 
given  4000/.,  upon  the  trusts  therein  mentioned,  and 
that  by  the  former  codicil  he  had  increased  the  said  le- 
gacy to  5000/.,  and  that  he  was  then  desirous  of  further 
increasing  the  said  legacy  of  5000/.  to  6000/.,  he  went 
on,  ^*  Now  I  do  hereby  revoke  the  said  gift  of  5000/., 
and  give  and  bequeath  in  lieu  thereof  to  (the  said  trus- 
tees) the  legacy  or  sum  of  6000/.,  upon  the  same  trusts, 
and  to  and  for  the  same  intents  and  purposes,  and  under 
and  subject  to  the  same  powers,"  &c.  as  before. 

This  was  an  amicable  suit,  instituted  for  the  purpose 
of  taking  the  opinion  of  the  Court  whether  the  6000/. 
bequeathed  by  the  last  codicil  was  to  be  paid  to  the 
plaintiffs  (the  trustees)  by  the  defendants  (the  exe- 

* 

enters)  free  from  the  legacy  duty  or  not. 

Bell  and  Cooper,  for  the  plaintifis. 

Contended  that  the  legacies  of  5000/.  and  6000/., 
given  by  the  two  codicils,  must  be  clearly  taken  with 
reference  to  the  original  legacy  of  4000/.,  by  way  of 
increase  or  augmentation,  and  in  like  manner,  clear  from 
the  legacy  duty ;  and  that  this  more  evidently  appeared 
to  be  the  testator's  intention  from  his  having  expressed 
it  to  be  so  in  the  case  of  the  300/.  given  by  the  first  co- 
dicil in  addition  to  the  800/.  to  A.  B. 

Home  and  Blake,  contrsi. 

Said  that  the  200/.  was  expressed  to  be  in  addition  ; 
but  that  the  5000/,  and  6000/.  were  merely  substituted 

for 
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1817.         for  the  4000/. ;  Und,  being  substituted  legacies,  there  was 

^*^^^^*^^       no  pretence  for  saying  that  the  testator  intended  thqr 

<^^^^        riieuld,  like  ihe  original  legacy,  be  clear  from  deductioii 

D^Y.        ^  i^espect  of  the  duty ;  Md  they  referred  to  Z%e  Dnke 

efSU  Albam  t.  AMUeferft  <ii),  io  shew  that  tiiey  eoold 

not  be  taken  otherwise  than  as  a  substitaticni. 

'    The  Mastub  of  the  Rolls. 

The  difficulty  in  this  case  arises  from  the  contrariety 
of  expression  in  different  parts  of  the  same  codicib. 
The  question  is,  Whether  the  testator  meant  to  revoke 
the  first  legacy,  and  substitute  others,  or  merely  to 
augment  the  first  to  the  extent  of  the  others.  If  his 
words  in  one  part  of  the  second  codicil  are  to  be  cofi- 
strued  strictly,  they  amount  to  a  total  reyocation  of  the 
first  legacy.  But  then,  in  another  part  of  the  same  co- 
dicil, tome  the  expressions,  that  he  has  increased^  and 
is  desirous  of  fiurther  increoiing^  &c^  which  seem  to 
imply  an  augmentation  in  amount,  without  any  altera* 
tion  in  circumstances. 


On  a  subsequent  day  His  Honour  said  that,  upon  the 
authority  of  Leacock  v.  Maynard(b)y  and  Crowder  v. 
Oozees  (c),  he  was  of  opinion  that  the  substituted  legacy 
of  6000/.  was  to  be  taken  as  exempted  from  the  legacy 
duty,  in  like  manner  with  the  original  legacy  in 
the  place  of  which  it  was  substituted;  and  decreed 
accordingly. 

<<  Dedare^  the  legacy  of  600M.,  according  to  the  true 
construction  of  the  will  and  codicils,  not  liable  to  any 
deduction  on  account  of  legacy  duty.  Decree,  sudi  le- 
gacy duty  as  may  be  payable  thereon,  to  be  paid  out  of 
the  residue.'' 

Reg.  Lib.  1816.  A.  fo.  1546. 

(o)  3  Atk.  ese.  Jan.  t79. 

(«)  3  Bro.  US.    1  Yu.        (e)  3  Veik  joe.  449,  4M>. 
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1817. 
JOHN  WILLIAMS, Plaimtw*,        j^!^!^, 

AND 

J.T.  BRAMWELL  WILLIAMSandCAROLINE 
bis  Wife,  and  JOHN  HARRIS,  •  Dbvbnoants. 

T3IS  was  a  notion  to  dissolve  an  injunction  which     Qucere^  Whe- 
h^d  been  granted  by  the  Vice-chancellor  to  restrain  ther  a  Court  of 
the  delbodants  and  their  agents  ^<  from  divulging  or  ^ai^y)  in  the 
«  exposing  the  secrets  in  the  bill  mentioned  or  either  "^^^^^J^^^ 
^  of  them,  and  from  making,  preparing,  vending,  or  ^        ^ 
*(  seHiqg  the  medicines  or  remedies  therein  mentioned,  ^^f^^  perform* 
^^  or  either  of  them,  or  otherwise  disposing  thereof  or  ance  of  an 
^  inlerfering  therein  in  any  manner  howsoever."    The  agreement,  can 
iiganctioii  had  been  obtained  upon  an  affidavit  stating  interfere  by 
that  the  plaintiff  had  for  several  years  carried  on  an  iojanction  to 
extensive  practice  in  the  cure  of  diseases  of  the  eye,  and  '®**'"°  •  P^"^7 

was  the  sole  inventor  and  owner  of  recipes  for  prepar-   '®™  vtui^ug 

.a  secret  in  me* 
iag  medicines  for  those  purposes ;-— that,  being  desirous  j|^|qq  which  is 

of  promoting  the  success  in  life  of  his  son  the  defendant  unprotected  by 
BmmmeU  WiUiavu^  he  acquainted  him  with  the  secret  patent. 
of  making  such  medicines,  and  gave  him  the  manage      In  this  case 
ment  of  his  dispensary  with  a  view  of  taking  him  into  *"  injanction 
paHnerahip,  if  he  should  condfict  the  business  from  ^^''''Vf'jJ  ^J* 
March  1817,  to  Fthmary  1818,  (the  day  on  which  he  ^^°Q*|jg,^'^„,* 
would  come  of  age)  to  the  plaintiff's  satisfaction; — that    ^^^^  wasdls- 
he  made  a  proposal  to  the  defendant  to  such  an  effect,  soWednpon  the 
whieh  the  defendant  accepted,  and  promised  so  to- con-  affidaTit  of  the 
d^  himself  with  «  view  to  its  completion  ;-^liat,(  ha  v-  defendant  (an 
ing  confidence  in  the  defendant's  ialegrtly^  he  thereupon  '"^^"^  denying 

put  him  in  possession  of  his  floating  stock  of  medicines     ®   ^^    ^ 

-  case  as  repre- 

aad  other  things,  and  actvally  caused  a  draft  of  part-     ^^  bv  the 

«ership  articles  to  be  prepared  by  his  selieilor  ;-r«that  plaintiff's  affi- 

aller  the  defendant  had  so  taken   upon   himself  the  dayit  in  support 

amoagemeot  of  the  business,  instepid  of  conducting  him-  of  the  injnnc- 

|ioo,  and  apon.  die  gnnuid.  thai  thsre  was  no  secret  in  the  alleged 

self 
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Williams. 


self  according  to  his  engagement  with  the  plaintiff,  he 
assumed  the  entire  dominion  over  the  concern,  and 
endeavoured  to  exclude  the  plaintiff  from  all  controul 
therein,  and,  instead  of  keeping  the  secret  communi- 
cated to  him  by  the  plaintiff  for  making  the  eye  medi- 
cine, as  he  ought  to  have  done,  he  communicated  the 
same  to  his  wife  and  to  the  defendant  Harris^  with  a! 
view  to  injure  and  ruin  the  plaintiff,  and,  upon  his 
remonstrating  with  him,  not  only  set  him  at  defiance, 
but  removed  the  various  articles  committed  to  his  cus- 
tody, and  sold  large  quantities  of  such  articles,  and 
offered  the  medicines  to  sale,  and  threatened  to  prepare 
such  medicines  and  to  vend  the  same^  and  to  sell  and 
distribute  various  publications  of  the  plaintiff  relative 
thereto,  and  to  divulge  the  secret ; — ^having,  by  such 
acts,  deprived  the  plaintiff  of  the  means  of  carrying  on 
his  business. 


The  bill  prayed  that  the  defendant  Bramwdl  Wil^ 
tiams  might  deliver  to  the  plaintiff  all  and  singular  the 
articles  so  removed  by  him  as  aforesaid,  or  such  as  then 
remained  undisposed  o^  and  an  account  of  such  as  had 
been  disposed  of^  and  of  the  money  received  for  the 
sale  of  the  medicines,  &c. ;  and  an  injunction  in  the 
terms  above  stated. 

The  defendant  Harris^  by  his  answer,  denied  that 
the  other  defendant  had  communicated  the  secret  to 
him,  and  disclaimed  all  interest  in  and  concern  with 
the  matters  in  dispute. 


The  defendants  BramzDcU  Williams  (who  was  an 
infant)  and  his  wife  (who  was  of  age)  had  appeared, 
but  put  in  no  answer  to  the  bill ;  and,  by  an  affidavit 
filed  by  them  in  support  of  the  present  application  to 
dissolve  the  injunction,  denied  the  claim  of  the  plaintiff 
to  be  the  sole  inventor  of  the  secret  in  question,  alleging 

that 
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Viat  the  defendant  (the  iniknt)  had  been  early  in  life 
iostructed  in  it  by  his  mother,  who  had  herself  received 
it  from  another,  and  communicated  it  to  the  plaintiff, 
her  husband.  With  regard  to  the  other  objects  of  the 
iajanction,  the  aflGidaFit  went  on  to  deny  the  truth  of 
the  case  made  by  the  plaintiff's  affidavit,  stating  that 
the  defendant  had  never  assumed  any  dominion  over 
(he  property  entrusted  to  him,  but  had  sold  such  parts 
as  were  disposed  of  under  and  by  the  express  directions 
of  the  plaintiff; — admitting,  however,  that  he  had  pre- 
pared some  medicines  according  to  the  secret  commu- 
nicated to  him  by  his  mother,  and  insisting  that  he  was 
justified  in  so  doing.  It  also  set  up  an  undertaking  by 
the  ftther  to  adroit  his  son  a  partner,  with  one  half  of 
(he  profits  of  sale,  as  an  inducement  held  out  by  him 
for  the  intermarriage  of  the  defendants. 

Sir  Arthur  Piggpit  and  Wilson^   in  support  of  the 
notion  to  dissolve  the  injunction. 

Ltach  and  Moore,  contrj^. 

,Tie  LaBD  Chancellor,  (stopping  the  reply.) 

There  can  be  no  doubt  that  the  Court  was  strictly 
regular  in  granting  the  injunction,  except  so  far  as  it 
goes  to  restrain  the  defendant  from  divulging  the 
lecret. — I^  on  a  treaty  with  the  son,  while  an  infant, 
for  bis  becoming  a  partner  when  of  age,  the  plaintiff 
bad,  in^he  confidence  of  a  trust  reposed  in  him,  com« 
municated  to  him  this  secret,  and  at  the  same  time 
given  him  the  possession  of  the  articles  mentioned  in 
die  bill ;  and,  instead  of  acting  according  to  his  trust, 
the  son  had  taken  to  himself  the  exclusive  dominion 
over  these  articles,  and  begun  to  vend  them  without 
permission,  it  must  be  said  that  he  had  no  right  in  any 
case  so  to  act, — and  that  be  was  bound,  either  to  abide 
by,  or  to  waive,  the  agreement.  If,  then,  he  had  in- 
tended 
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tended  to  abide  by  the  agreement,  the  injunction  #a9^ 
80  far  right — and,  if  to  waive  it,  he  was  bound  to  return 
the  articles,  and  so  fiir  the  injunction  was  also  right  iar 
that  ease.  Upon  the  plaintiff's  affidavit,  therefore,  the 
injunction  was  property  granted  as  to  this  partof  thecase. 

But  so  &r  as  the  injunction  goes  to  restrain  the  de- 
fendant from  communicating  the  secret,  upon  general 
principles,  I  do  not  think  that  the  Court  ought  to  struggle 
to  protect  this  sort  of  secrets  in  medicine,  (a)  The  Court 
is  bound  indeed  to  protect  them  in  cases  of  patents,  to 
the  full  extent  of  what  was  intended  by  the  grant  of  the 
patent,  because  the  patentee  is  a  purchaser  from  the 
public,  and  bound  to  communicate  his  secret  to  the  pub- 
lic at  the  expiration  of  the  patent.  Then,  whether  the 
principle  can  be  extended  to  such  a  case  as  this — whe- 
ther a  contracting  party  is  entitled  to  the  protection  of 
the  CouK  in  the  exercise  of  its  jurisdiction,  to  decree 
the  specific  performance  of  agreements,  by  restraining  a' 
party  to  the  contract  from  divulging  the  secret  he  has 
promised  to  keep,  that  is  a  question  which  would  require* 
very<great  consideifation.  But  the  present  case  is  not 
one  which  calls  for  the  determination  of  it.  If  the  de- 
fendant has  already  disclosed  the  secret,  the  injunction 
can  be  of  no  ude.  If  he  only  threatens  to  disclose,  i^ 
then  becomes  necessary  to  look  at  his  affidavit ;  and  by 
that  he  insists  that  what  he  has  to  disclose  is  no  secret 
at  all.  Then  how  is  the  Court  to  try  this  question  ? — > 
or  what  can  the  Court  do  with  the  case  altogether  ? 

Upon  the  other  part  of  the  case  there  appears,  by  the 
defendant's  affidavit,  to  be  no  ground  for  supporting 
the  injunction. 

Injuqction  dis^lved. 


(<^  See  JVraftirvy  v.  Jamsr,  Aat^  Vol.  IL  p.  446. 
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1817. 
JOHN  JONES,  .  -  Plaintiff;        ""^^^^^ 

XND  [The  Master 

WILLIAM  JONES,  THOMAS  JONES,  HENRY  ""^  *^®  ^"-"^ 
JO^ES,  WILLIAM  TAYLOR,  and  WILLIAM  [^^  ^®  ^""^ 

COKER,  and  JOSEPH  JONES,  and  Others,  (in-  ^"^''^^^°*J 
-    ^  .     ^  ^  '  ^  March  17. 

fcn*»>> Defendants.       j^i^^g^ 

THE  bill,  filed  Jufy  3,  1816,  stated  that  mUiam      A  Coort  of 
J(t>iie9  (deceased)  was  at  the  time  of  his  death  seised  Equity  has  no 
of  large  freehold  and  copyhold  estates  in  the  county  of  J«"»diction  to 

^      '  thoTalldityofa 

will,  either  of  real  or  personal  estate. 

Deaarrer  to  bill  by  heir  at  law,  for  a  discovery,  seeking  also  relief, 

allowed ;  the  relief  sought  beiog^ri^,  that  an  issae  might  be  directed  to 

try  the  question  ia  a  different  county,  on  an  allegation  of  nndae  infln- 

enoe — an  heir  at  law  not  being  entitled  to  Uny  issue  eicept  by  consent, 

and  a  bill  in  equity  not  lyiog  to  change  the  venue.    Secondly^  for  the 

production  of  title-deeds,  withont  its  being  shewn  how  they  can  be  of 

terrice  in  assisting  him  to  recoTer  at  law.     Thirdljfj  to  restrain  the 

defendant  (de?isee)  from  setting  up  outstanding  terms,  unsupported  by 

allegataon  that  there  are  any  ontstanding  terms  which  may  be  set  upw 

V«K.  HI.  M  Fourth^. 
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1817.  Suffolk^  and  had  contracted  to  purchase  other  estates  in 

the  same  county,  and  was  also  possessed  of  leaseholds 

^^  and  of  a  considerable  other  personal  estate ;  and  that 

Jones.  he  died  on  the  Slst  January  1814,  intestate  and  without 

Fourlhiy^  for  inue,  leaving  the  plaintiff  his  heir  at  law,  who  at  his 

an  injoDction  to  death  became  entitled  to  all  his  said  real  estates.    The 

iUy  waste  and  bill  further  stated  that  the  testator  was  very  old  and  in- 

dertriiction,&c.  fip„,^  ^^j  ^^  ^^^  ^j^,^  previous  to  his  death  not  of 

celv  — th  *  disposing  mind,  but  that,  after  his  death,  one  Frosty  an 
being  no  in*  ^^orney,  produced  to  some  of  the  relations  who  were 
stance  of  the  assembled  at  the  house  of  the  deceased,  several  loose 
Court  so  inter-  sheets,  which  he  informed  them  were  the  testator's  will, 
fering,  as  be-  made  by  him  only  two  days  before  his  death ;  one  only 
tween  heir  at  of  these  sheets  being  signed  with  his  name,  and  not  at- 
law  and  devisee,  tested  so  as  to  pass  real  estates,  by  which  it  appeared 
where  their  ad-  ^^aX  he  had  given  large  parts  of  his  real  estates  to  his 
in  VV  t'  •  i^^pli^ws  (the  three  first  named  defendants),  and  other 
and  on  the  P&rts  thereof,  (together  with  his  personal  property,)  to 
groandofnegli-  the  defendants  Tay2t>r  and  Coker  (whom  he  also  ap- 
gence  and  de-  pointed  executors)  upon  trust  to  sell,  and  pay  divers 
lay;  the  bill  legacies  and  annuities ;  and,  as  to  the  residue,  in  trust 
having  been  for  the  defendant  Thomas  Jones.  That  this  will  had  ne- 
filed  more  than  ^^^  })^en  proved ;  but  the  devisees  had  entered  into  pos- 

wo  years  a  er    g^ggj^^  of  the  estates  thereby  given  to  them  respectively* 
the  death  of  the  ^^  r  j> 

presamed  testator ;  and  no  action  yet  brought ;  althoagh  the  commission 
of  the  alleged  acts  of  waste  and  destmction  stated  to  have  beea  imme- 
diately after  his  death.  FifOdy^  that  the  plaintiflf  may  be  let  into  pos- 
session  of  copyholds  nnsnrrendered  to  the  use  of  the  will ;  that  being 
mere  legal  relief,  although  he  might  have  been  entitled  to  the  discovery 
whether  there  were  any  copyholds  unsurrendered.  The  bill  also  going 
on  to  pray,  in  the  character  of  one  of  the  next  of  kio,  for  an  injunction 
from  interfering  with  the  personal  estate,  and  a  receiver ;  the  injunction 
asked  being  for  an  indefinite  period,  and  no  allegation  of  a  salt  depend- 
ing In  the  Ecclesiastical  Court. 

And,  althoagh  some  of  the  discovery  sought  might  have  been  proper 
Co  be  obtained  on  a  bill  for  discovery  only,  yet  the  demnrrer  allowed  as 
to  that  also,  upon  the  ground  that,  to  support  a  geqeral  demurrer  to  a 
bill  seeking  discovery  and  relief,  it  is  sufficient  to  shew  that  the 
plaintifr  is  not  entitled  to  the  relief  he  prays.  and 
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^nd  the  trustees  and  executors  had  also  proceeded  to         1617. 
act  under  the  trusts  thereby  reposed  in  them.   The  bill       ^^■^V'^^ 
further  alleged  that  the  plaintiff  intended  to  bring  ac-         Jonks 
tions  for  the  recovery  of  the  estates,  but  that  he  could  not         Jo  ves. 
safely  proceed  without  a  discovery  of  the  matters  afore- 
said, especially  -of  any  outstanding  terms  or  other  in- 
cumbrances which  might  be  set  up  to  defeat  him  at  law, 
and  also  that,  from  the  extent  of  the  property,  and  the 
number  and  influence  of  the  persons  claiming  under  the 
will,  he  could  not  1k^  for  a  fair  trial  within  the  county ; 
for  which  reason  the  bill  claimed  the  assistance  of  the 
Court  in  directing  an  issue  devisavit  vel  non  to  be  tried 
in  another  county.    The  prayer  of  the  bill  was  as  fol- 
lows ; — ^^  That  the  defendants  may  answer  the  premises, 
and  that  after  a  full  discovery  of  the  matters  aforesaid  it 
may  be  declared  that  the  said  pretended  will  was  not  the 
tnielast  will  of  the  said  William  Jones^  and  that  the  said 
rough  draft  bearing  date  the  39th  day  of  January^  1814, 
may  be  declared  to  have  been  obtained  from  the  said 
William  Jones  by  fraud,  if  signed  by  him  in  mistake 
and  ignorance  of  its  contents,  and  that  the  same  may  be 
delivered  up  to  be  cancelled,  or  that  an  issue,  whether 
the  siud.  William  Janes  made  any  will  or  not,  may  be 
directed  to  be  tried  at  the  assizes  to  be  holden  in  and 
for  any  county  adjoining  the  said  county  of  St{ff6lk; 
and  that  all  proper  and  usual  directions   may   be 
i;iven  for  the  trial  of  such  issue ;  and  that  the  de- 
fendants may  produce  aU  the  title-deeds,  evidences, 
and  writings  relating  to  the  said  William  Jones's  real 
estates,  or  such  of  them  as  may  be  necessary  on  such 
trial,  and  that  they  may  be  restrained  from  setting  up 
any  outstanding  mortgage  term  or  terms  so  as  to  defeat 
the  plaintiff's  claim  in  any  issue  or  action  directed  by 
the  Court,  or  which  the  plaintiff  may  be  advised  to 
bring  for  the  recovery  of  any  of  the  said  real  estates, 
4Ur  the  rents  or  profits  thereof;  and  that,  in  the  meaa  .j 

M  2  time, 
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time,  the  defendants  (particularly  the  trustees  and 
executors  and  also  the  said  Henry  Jones)  may  be  re- 
strained  by  injunction  from  committing  any  spoil, 
waste  or  destruction  on  the  said  William  Jones*%  real 
estate,  or  any  part  thereof,  and  from  selling  and  dis- 
posing of  the  same  real  estates,  or  any  part  or  parts 
thereof^  or  charging  or  incumbering  the  same,  to  any 
person  or  persons;  and  that  an  account  may  be  taken 
of  the  rents  and  profits  of  the  said  William  Jones* ^  real 
estates  possessed  or  received  by  the  defendants,  &c. 
since  the  death  of  the  said  William  Jones;  and  that  a 
receiver  may  be  appointed  thereof;  and  that  the  plain- 
tiff may  be  immediately  let  into  possession  of  all  such 
parts  of  the  said  copyhold  estates  of  the  said  William 
Jones  as  was  not  surrendered  to  the  uses  of  his  will ; 
and  that  an  account  may  also  be  taken  of  the  said  Wil- 
Uam  Jones^a personal estateand  chattelscome  to  the  hands 
or  use  of  the  said  defendants,  &c.;  and  also  an  account  of 
the  said  fFtV/tamt/onei'sdebtsandfuneralexpences;  and 
that  the  said  personal  estate  may  be  applied  in  the  pay- 
ment of  bis  debts  and  funeral  expences  in  a  course  of  ad- 
ministration ;  and  that  the  clear  surplus  thereof,  and  the 
names  and  shares  of  the  plaintiff  and  of  the  other  parties 
who,  whether  as  the  next  of  kin  or  representatives  of 
the  next  of  kin  of  the  intestate,  shall  be  entitled  to  a 
distributive  share  and  shares  thereof,  may  be  ascer- 
tained ;  and  that  for  those  purposes  it  may  be  referred 
to  the  Master  to  enquire  who  were  the  next  of  kin  of 
the  said  William  Jones  at  the  time  of  his  death,  or 
who  were  or  are  the  representatives  of  such  next  of 
kin,  being  brothers  or  sisters ;  and  if  such  or  any  of 
such  next  of  kin,  a  child  or  children  of  a  brother  or 
sister,  are  or  is  since  that  time  dead,  who  are  or  is 
their  or  his  or  her  personal  representatives  or  represent- 
ative ;  and  that  all  usual  and  proper  directions  may  be 
given  for  taking  the  accounts,  and  making  the  en- 
quiries 
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qtiiries  aforesaid ;  and  that  the  defendants,  the  pre- 
tended executors,  may  be  restrained  from  interfering 
with  the  personal  estate ;  and  that  the  receiver  to  be 
appointed  as  aforesaid  may  be  as  well  the  receiver  of 
the  personal  estate  and  efiects,  and  the  interest,  divi- 
dends, and  produce  thereof,  as  of  the  rents  and  profits 
of  the  real  estate." 


1817. 

Jones 
Jokes. 


To  this  bill  general  demurrers  were  put  in  by  the 
several  defotidants. 

Bell  and  Barber  in  support  of  the  demurrers. 


This  is  a  mere  ejectment  bill, — a  bill  by  an  heir  at. 
law  seeking  to  impeach  a  will  of  real  property.    On 
sach  a  question  this  Court  has  no  jurisdiction.    Kerrick 
v.  Bransbjf  (a),  Ex  parte  Fearon  (6),  PemberUm  v. 
PemberUm  (c).    All  the  Court  can  do  in  such  a  case 
is  to  direct  an  action,  or  the  trial  of  an  issue  devisaoii 
vel  non.    Nothing  is  here  wanted  in  aid  of  proceedings 
flt  law — no  account^no  production  of  title-deeds.  The 
alleged  ground  of  waste  and  destruction  will  not  support 
the  case,  for  a  bill  in  equity  will  not  lie  to  restrain 
waste  under  an  adverse  title,    fiut,  if  there  is  any 
equity  at  all  in  the  bill,  at  best  it  is  multifarious,  and, 
.  upon  that  ground,  not  to  be  sustained.    The  Vice- 
chancellor,  in  a  recent  case  (<f)>  has  decided  in  favour 
of  a  negative  plea  to  a  bill  of  this  tort  stating  outstand- 
ing terms,  and  praying  relief  as  founded  upon  such  a 
statement    A  party  out  of  possession  praying  the  pro- 
duction of  title-deeds  must  allege  that  they  are  neces- 


(a)  3  Bro.  P.  C.  358. 
(b}  5  Ves.  647.   and  see 
note. 

(c)  13  Vcg.  2^. 

(d)  Af milage  v.    tVads^ 
worthy  1  Madd.  189.    And 


see  the  cases  referred  to,  of 
Jones  T.  Davis^  16  Ves.  265. 
Drew  J*  Drewy  2  Ves.  &  B. 
161,  Evans  Y.  Harrisy^  Ves. 
&  B.  364,  &c. 

sary 
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sary  to  enable  him  to  maintain  an  action  at  law.'  Bof 
here  the  plaintiff  has  prayed  consequential  relief  as  if 
the  title-deeds  were  already  in  his  possession.  There 
is  a  difference  between  waste  and  destruction  or  tres- 
pass ;  and  though  the  Court  has  sometimes  interfered 
by  injunction  in  the  latter  case,  as  in  Crockford  v. 
Alexander  (a),  there  is  no  instance  of  its  so  interfering 
as  between  heir  and  devisee  (b) ;  and  the  Court  will  not 
go  further  in  such  cases  than  it  has  gone  already.  To 
entitle  a  party  to  relief  in  case  of  waste,  there  must  be 
a  privity  of  possession.  The  bill  does  not  pray  a  re- 
ceiver in  the  only  way  in  which  the  Court  will  grant  a 
receiver  in  such  a  case — that  is,  pending  an  action  at 
law — and  if  it  had  so  prayed,  Jt  mast  have  failed ;  be- 
cause coupled  with  a  prayer  for  relief  to  which  the 
plaintiff  is  clearly  not  entitled. 

Hariy  Agar,  and  JSteys^  in  support  of  the  bill. 

The  bill  is  not  objectionable  on  the  ground  of  multi- 
Ihriousness,  which  is  only  when  unconnected  portiona 
of  right  are  sought  against  diflferent  defendants  who 
ought  not  severally  to  be  burthened  with  the  expence 
of  defending  themselves  against  claims  to  which  only 
one  of  them  is  strictly  liable. 


It  was  formerly  the  practice  th^t,  where  a  plaintiff* 
was  entitled  to  discovery  though  not  to  relief,  the  de- 
fendant was  bound  to  answer,  although  he  might  demur 
to  the  relief  sought;  and  when  this  practice  was  altered 
by  Lord  Thurlaw,  the  alteration  was  certainly  not  meant 
to  extend  to  a  case  of  this  description,  where  the  objec- 


(a)  16  Yes.  138.  See  Twori 
V.  Twart,  16  Yes.  130.  Grey 
V.  Duke  of  NarthumherUmdy 
17  Yes.  281.  Kinder  J.  Janes, 
17  Yes.  110*  Thomasi.Oak^ 


Ic^,  18  Yes.  184.  DeSaUsi. 

Crossan,  1  Ball  and  Be.  188. 

Adand'f.Ga^fbrdy  2  Mad.98» 

{b)  See  SmUh  v.  CoU^y 

8  Yes.  89. 

tie» 
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tion  to  the  relief  only  arises  out  of  the  jarlsdictioD. 
Admitling  that  the  Court  cannot  decide  on  the  validity 
of  a  will  in  the  first  instance,  yet,  if  the  will  be  once 
proved  at  law  to  be  a  forgery,  a  party  afterwards 
coming  into  this  Court  has  a  right  to  have  the  instro- 
nient  delivered  up  on  the  ground  that  it  is  against 
equity  to  permit  the  holder  to  retain  it  as  a  future  pos« 
sible  cloud  upon  the  title.  But  in  this  case  the  plaintiff 
is  entitled  to  some,  if  not  to  all,  the  relief  he  seeks.  In 
the  case  of  SAeaen  V.  Ze»t5  (a)  lately  decided  at  the  Rolls, 


1817. 


{a)'March  3, 1815.  I  have 
been  obliged  by  Mr.  Stfitp- 
kmsan  with  the  foUowiog 
note  of  this  case. 

<^  Bill  by  co-heirs  at  law 
impeaching  a  will  made  by 
their  ancestor  in  favour  of  the 
defendant,  and  praying  either 
aa  issue,  or  liberty  to  bring 
aneiectment,  with  the  con- 
seqaeatial  directions.  The 
estates  weie  subject  to  out- 
standing terms,  as  was  admit- 
ted by  the  defendant.  He 
also  admitted  that  the  plaia- 
,  tiffs  were  co-heirs,  bat  insist- 
ed on  the  validity  of  the  will. 

The  plaintiffs  went  into 
efidence  to  shew  the  ioca- 
pacity  of  their  ancestor :  but 
their  eridence  was  very  slight, 
and  was  completely  contra- 
dicted by  the  evidence  brought 
by  the  defendant. 

Hari  and  Simpkinson  for 
the  plaintifis  contendedithat, 


the  title  of  the  plaintiffs,  and 
the  ezbtence  of  outstanding 
terms,  being  admitted,  they 
were  entitled  to  the  relief 
prayed^  in  the  irst  instance, 
without  any  regard  whatever 
to  the  evidence ;  it  appearing 
that  the  validity  of  the  will 
was  the  only  question  in  dis- 
pute between  the  parties,  as 
to  which  the  Court  had  no 
jurisdiction  to  decide. 

iSSr  Samuel  Romilfy  and 
He^s  contri. 

The  Court  was  clearly  of 
opinion  wHh  the  pUdntiffs^ 
and  granted  an  Issue ;  and  hb 
Honour  thought  that  it  was 
perfectly  unnecessary  for  the 
plaindffs  to  have  gone  into 
any  evidence  under  the  cir- 
cumstances, and  therefore  di- 
rected the  plaintiffs  to  pay 
the  defendant  the  costs  of 
their  depositions." 

Reg.  Lib.  a  1814. 
fo.  829.  831. 

which 
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which  WB8  a  bill  like  the  present,  the  Court  directed  an 
Issue.  This  is  a  general  demurrer  for  want  of  equity, 
not  objecting;  to  the  bill  specifically  in  point  of  form. 
The  plaintiff^  has  a  right  to  know  whether  there  are  any 
butstanding  terms,  that  they  maybe  removed  out  of  the 
way  of  his  action.  He  has  a  right  to  the  production  of 
title-deeds  for  this  purpose,  and  that  he  may  know  what 
are  the  estates  of  which  he  wishes  to  possess  himself  by 
ejectment.  He  is  entitled  to  an  issue  to  be  specially 
directed  upon  the  ground  here  stated  of  probable  fraud 
and  imposition  attending  the  trial  of  his  action  in  the 
ordinary  way.  Destruction  of  the  property  is  averred, 
and  interlocutory  relief  prayed  thereon,  to  which  he  is 
also  entitled.  The  Court  will  interfere  in  a  case  of  irre- 
parable mischief  even  where  the  title  is  contested.  In 
Smith  V.  Colfyer  (a\  and  other  cases,  indeed,  the  Court 
has  refused  so  to  interfere  between  a  devisee  and  heir : 
but  those  w^re  cases  where  the  waste  committed  was  in 
the  usual  exercise  of  the  right  of  enjoyment,  as  cutting 
timber,  &c.  If  the  subject  <^  contention  were  a  house 
of  considerable  value,  and  the  party  in  possession  were 
about  to  pull  it  down,  would  not  the  Court  interfere  to 
prevent  him  ? 

Bell  in  reply. 

The  rule  adopted  by  Lord  Thurlow  is  most  judicious 
as  to  a  bill  praying  relief  where  the  party  is  entitled 
only  to  a  discovery;  anditbas  accordingly  been  consi* 
dered  as  the  settled  practice  of  the  Court  ever  since  its 
firstJiptroduction. 

With  regard  to  the  relief  sought  in  this  case,  Powis  v. 
Andrews  (b)  has  decided  that  a  will  cannot  be  set  aside 
in  this  Court  upon  the  ground  of  fraud,  because  the 


\ 


(a)  18  Yes.  89. 


(ft)  2  Bro.  P.  C.  476. 


question 


CASES  IN  CHANCERY. 


169 


question  of  fraud  constitutes  a  part  of  the  animus  tes» 
tandif  as  to  which  the  Court  has  no  jurisdiction.    If 
MarrioU  t.  MarrioU  {a)  were  kw,  a  Court  of  Equity 
would  be  always  interfering  in  such  cases;  but  that  case, 
whatever  may  be  its  authority,  was  antecedent  to  Kerrick 
V.  Bramby(b\  and  the  question  is  completely  set  at  rest 
by  the  subsequent  cases  which  haye  been  referred  to.   In 
Atkinson  t.  Henshaw  (c),  and  Oliver  t.  Ball  (cO,  a  re- 
ceiver was  granted  to  protect  the  property  pending  litiga- 
tion in  the  Ecclesiastical  Court,  and  this  is  a  ground  on 
which  equity  will  interfere ;  but  it  is  not  the  ground  upon 
which  the  prayer  for  such  interference  is  here  founded. 
In  Shewen  v.  Lewis  (e)  outstanding  terms  were  alleged, 
and  admitted.    The  right  to  the  production  of  title- 
deeds  is  only  incidental  to  the  discovery,  but  forms  no 
ground  of  distinct  relief— -not  such  relief  as  to  take  the 
caseout  of  the  principle  of  Lord  Thurlow^a  rule.  Waste 
not  only  gives  no  right  to  the  interference  of  the  Court 
in  a  case  of  adverse  possession:  but,  if  it  did,  no  case  is 
here  made  for  such  interference* 


1817. 


JOKB 

V. 
JONBS. 


Then  as  to  the  interference  by  injunction  to  prevent 
the  setting  up  of  outstanding  terras ;  if  the  bill  had  been 
properly  framed  for  that  purpose,  the  relief  prayed 
would  have  been  right  as  to  that,  and  could  only  have 
been  met  by  a  plea  denying  the  existence  of  any.  But 
here  is  an  allegation  which  can  be  met  by  such  a 
denial,  and,  if  we  had  pleaded  to  this  bill,  our  plea 
must  have  been  over-ruled  for  want  of  sufficient  aver- 
ment. In  Lady  Shajisbury  v.  Arrowsmith  (f)  the  Court 
ordered  an  inspection  of  all  deeds  admitted  to  be  in* the 


(a)  1  Stra.  666. 

{b)  3  Bro.  P.  C.  358. 

(c)  ^  Ves.  &  B.  85. 

(d)  2  Ves.  ^  B.  96.  Gal» 
Iroan  v.  Evans,  \  Ball  &  B. 


191.  Lo:?e  f.  Foir/i^,  2  Mad. 

102. 

(e)  See  note  ante. 
(/)  4  Ves.  66. 
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1817.         defendant's  possession,  creating  such  incnmbrances  ar 

'  were  alleged  to  be  in  the  way  of  the  plaintiff's  title  at 

law ;  but  it  would  go  no  fSsirther.    In  an  unreported 

Jones.  .  case  of  Barber  v.  Hunter  (a),  though  the  bill  was  pro- 
perly framed  in  other  respects,  the  Liord  Chancellor 
held  that  it  is  not  enough  to  say  that  the  defendant 
threatened  to  set  up  outstanding  terms^  but  an  actual 
case  must  be  made  out. 

Then,  as  to  the  copyholds — ^what  right  can  there  be 
to  a  production  of  title  which  may  be  discovered  by  in- 
spection of  the  Court  Rolls  ? 

The  change  of  venue  is  not  a  sufficient  ground  to 
give  jurisdiction  to  a  Court  of  Equity,  because,  upon  a 
proper  representation,  the  Court  of  Law  will  itself 
give  such  a  direction. 

But,  if  the  ground  of  demurrer  for  want  of  equity  is 
*  held  not  to  extend  to  all  the  rdief  sought,  the  bill  is 
evidently  multibrious,  as  mixing  the  questions  of  real 
and  personal  property;  and  a  party  is  entitled  to  demur 
ore  temts.  Another  ground  of  demurrer  is,  that  no  affi- 
davit is  annexed  to  the  bill  seeking  to  have  the  instru- 
ment in  question  delivered  up  to  be  cancelled ;  and, 
though  that  is  a  ground  not  upon  the  record,  it  has 
been  decided  that  it  is  not  necessary  it  should  be  so,  to 
entitle  a  party  to  the  benefit  of  a  demurrer. 


July  39,1817.       ^^^  Master  of  the  Rolls. 

If  this  had  been  a  bill  merely  for  a  discovery,  there 
are  several  parts  of  it  to  which  an  answer  must  undoubt- 
edly have  been  given.    In  the  body  of  the  bill  there  is 


■v 


(a)  See  post. 
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a  statement  ^  that  the  plaintiff  intended  to  bring  an 
^  action  or  actions  at  law  for  the  recovery  of  the  free* 
^^  hold  and  copyhold  estates  derised  by  the  pretended 
^  will;''  but  it  is  alleged  ^'  that,  without  the  aid  and 
'*  assistance  of  this  Court  in  compelling  a  discovery,  he 
^cannot  safely  proceed  to  trial  in  such  action  or 
**  actions." 


1817. 


Jones 

V. 

Jones. 


But  he  concludes  with  praying  relief^  upon  the  same 
objects,  with  regard  to  which  he  had  before  stated  that 
he  only  wanted  a  discovery  in  aid  of  an  action.  For  he 
prays,  that  this  Court  will  declare,  ^^  that  the  pretended 
^^  will  was  not  the  true  will  of  the  late  Williani  Jones^ 
^  and  that  the  same  may  be  delivered  up  to  be  can- 
^  celled ;''  and,  as  consequential  on  that  relief,  he  prays 
an  account  of  rents  and  profits  of  the  real  estate — an 
account  of  the  personal  estate— of  debts  Qud  funeral 
expenses— an  enquiry  as  to  next  of  kin,  and  a  distri- 
bution of  the  clear  surplus. 


It  is  impossible  that,  at  this  time  of  day,  it  can  be 
made  a  serious  question,  whether  it  be  in  thb  Court  that 
the  validity  of  a  will,  either  of  real  or  personal  estate, 
is  to  be  determined.  There  is,  however,  an  alternative 
prayer,  that  the  Court  will  direct  an  issue  to  be  tried ; 
and  then  certain  other  directions  are  sought,  as  appli- 
cable to  that  alternative.  Now,  although  there  may 
have  been  instances  of  issues  directed  on  the  bill  of  an 
heir  at  law,  where  no  opposition  has  been  made  to  that 
mode  of  proceeding,  yet  I  apprehend  that  he  cannot  in- 
sist on  any  such  direction.  He  may  bring  his  eject- 
ment; and  if  there  be  any  impediments  to  the  proper 
trial  of  the  merits,  he  may  come  here  to  have  them  re- 
moved. But  he  has  no  right  to  have  an  issue  substituted 
in  the  place  of  an  ejectment.  If  he  can  have  no  issue, 
can  he  have  those  consequential  directions  that  are  asked 

only 
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1817.  only  on  the  lupposition  that  an  issue  is  to  be  granted? 
Although  the  intention  to  bring  an  action  bad  been 
stated  in  the  bill,  it  is  not  with  reference  to  an  action, 

Jones.  bat  to  an  issue,  that  some  of  the  directions  are  prayed 
for  as  necessary  for  a  proper  trial  of  the  merits.  It  is 
prayed,  that  the  issue  may  not  be  tried  in  Suffblk^  but  in 
some  adjoining  county ;  and  that  the  defendants  may 
produce  all  the  title-deeds,  evidences,  and  writings  re-* 
lating  to  the  said  William  Joneses  real  estates,  on  such 
trial.  But,  supposing  an  action  had  been  brought,  and 
that  the  prayer  referred  to  such  action  ;  does  a  bill  in 
equity  lie  to  change  the  Tenue  on  the  ground  that  no 
fkir  trial  can  be  had  in  the  county  where  the  lands  are 
situated? 

As  to  the  title-deeds,  the  bill  merely  states  the  fact, 
that  the  defendants  have  the  possession  of  them,  but 
not  that  they  are  in  any  way  necessary  to  enable  the 
plaintiff  to  recover  at  law.  He  stands  solely  on  his 
title  as  heir,  and  does  not  shew  how  the  required  pro- 
ddction  could  be  of  the  least  service  to  him.  As  Lord 
IRosslt/n  says  in  Lady  Shaftsbury  v.  Arrowsmiih  (u), — 
^'  The  title  of  the  heir  is  a  plain  one,  and  it  is  a  legal 
^<  title. — ^AU  the  fiimily  deeds  together  would  not  make 
*^  his  title  better  or  worse.  If  he  cannot  set  aside  the 
^^  will,  he  has  nothing  to  do  with  the  deeds." 

When  the  plaintiff  comes  to  ask  that  the  defendants 
may  be  restrained  from  setting  up  any  outstanding 
terms,  the  language  is  varied  ;  for  it  is,  '^  so  as  to  de- 
<^  feat  the  plaintiff's  claim  in  any  issue  or  action  di« 
<^  rected  by  the  Court,  or  which  the  plaintiff  may  be 
^  advised  to  bring,  for  recovery  of  any  of  the  real  estates, 
<*  or  the  rents  and  profits  thereof."  This  undoubtedly 
would  be  proper  relief  to  ask,  if  it  had  been  averred  that 

(a)  4  Ves.  66. 

there 


m 
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there  were  any  outstandiDg  terms.    But  the  case  of         1817. 

Barber  v.  Hunter  (a)  is  a  direct  authority  that  the 

Court  will  not  proceed  on  a  mere  vague  allegation  that 

the  action  may  be  defeated  by  setting  up  outstanding        Jokss. 

terms.    The  case  before  the  Vice  Chancellor  of  Armi' 

tage  V.  Wadsworih  {b)  shews,  that,  if  the  assertion 

were  made,  it  might  be  met  by  a  negative  plea. 

Then  there  is  a  prayer,  ^<  that,  in  the  mean  time," 
(that  is,  I  suppose,  till  the  trial  of  such  issue  or  action,) 
*^  the  defendants  may  be  restrained  from  committing 
^^  any  spoil,  waste,  or  destruction  on  the  said  William 
^^  Joneses  real  estates,  and  from  setting  or  disposing  of 
^^  or  charging  and  encumbering  the  same,  and  that  a 
^  receiver  may  be  appointed."  No  case  was  cited  in 
which  the  Court  has  interfered,  at  the  suit  of  heir  or 
devisee^  to  restrain  waste,  spoil  or  destruction,  by 
either,  while  they  are  litigating  their  adverse  rights  in  a 
Court  of  Law.  One  should  think  the  case  of  the  de- 
visee a  stronger  one  than  that  of  the  heir ;  because,  till 
the  will  is  set  aside,  the  primd  facie  title  is  in  the  de- 
visee. Yet  in  Smith  v.  Colly er^(c)  an  injunction  was 
refused,  when  applied  for  by  the  devisee  against  the 
heir.  I  own  I  cannot  see  a  very  good  reason  why  the 
Court,  which  interferes  for  the  preservation  of  personal 
property  pending  a  suit  in  the  Ecclesiastical  Court, 
should  not  interpose  to  preserve  real  property  pending 
a  suit  concerning  the  validity  of  the  devise.  But,  as  a 
condition  of  such  interference,  the  Court  would  cer- 
tainly  expect  it  to  be  shewn,  that  the  party  applying  was 
proceeding  with  all  due  expedition  to  bring  the  question 
to  a  decision;  whereas  here,  the  plaintiff,  filing  the 
bUl  about  two  years  and  a  half  after  the  testator^s  death, 
does  not  state  that,  even  then,  any  action  had  been 

(«)  See  before.  (c)  18  Yes.  89. 

(6)  1  Madd.  189. 

1  brought; 
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1817.         IroDght;  whilst  the  acts  of  waste  and  destruction  com- 

^"^*^^*^^       plained  of  are  stated  to  have  been  committed  soon  after 

^^^^         the  death  of  the  testator.    If  the  Court  will  not  inter- 

Jones.         pose  to  stay  waste,  a  fortiori  will  it  refuse  to  appoint  a 

receWer,  or  to  restrain  the  devisee  from  exercising^ 

other  acts  of  ownership  over  the  ^property. 

Then  there  is  a  prayer,  that  the  plaintiff  may  be  let 
into  immediate  possession  of  all  such  parts  of  the  copy-* 
hold  estate  as  were  not  surrendered  to  the  use  of  the 
will.  That  is  mere  legal  relief.  Whether,  in  fact, 
there  were  any  unsurrendered  copyholds,  might  be 
matter  of  discovery — but  the  remedy  is  at  law. 

There  is  a  statement  that  the  testator  had  contracted 
for  the  purchase  of  certain  estates,  of  which  no  convey- 
ance had  been  made  to  him,  without  saying  whether 
before  or  after  the  will,  or  at  all  pointing  to  any  relief 
to  be  grounded  on  that  statement ;  nor  can  I  guess  at 
any  that  could  be  administered  in  this  suit. 

The  only  remaining  part  of  the  prayer  is,  ^^  that  the 
'^  executors  may  be  restrained  from  interfering  with 
^^  the  personal  estate,  and  that  the  receiver  of  the  real 
^^  estate  may  also  be  the  receiver  of  the  personal 
<^  estate.''  It  is  observable,  that  this  prayer  is  wholly 
indefinite*  It  is  not  for  any  particular  period,  or  dur- 
ing the  dependence  of  any  particular  suit,  that  the  in- 
junction and  the  receivership  are  prayed  for.  The  Court 
has,  in  several  instances,  appointed  a  receiver  of  per- 
sonal estate  pending  a  suit  in  the  Ecclesiastical  Court — 
but,  in  every  case  in  which  it  has  done  so,  it  has  appeared 
that  such  a  suit  was  depending,  whereas  there  is  no 
such  statement  in  any  part  of  this  bill.  All  that* is 
stated  is,  ^^  that  the  executors  have  not  yet  proved  the 
^^  will,  though  they  have  attempted  to  do  so."    What 

the 
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the  obstacle  was  does  not  appear.  It  may  now  be  re-  1817. 
moved.  It  is  not  stated  that  the  next  of  kin  have 
entered  a  caveaiy  or  taken  anj  step  that  would  produce 
a  suit.  The  g^und  of  this  Court's  interference  is,  Jones. 
that  when  a  suit  is  dependinja;,  the  property  roust  re- 
main to  a  degree  unprotected,  till  its  determination, 
if  the  will  stands,  the  plaintiff  is  a  perfect  stranger  to 
the  personal  estate ;  for  he  is  neither  a  creditor,  nor  a 
legatee.  Why,  therefore,  is  the  Court  to  take  care  of 
the  personal  estate  at  his  instance  ?  The  ground  can 
only  be,  that  there  is  a  question  somewhere  depending, 
in  the  result  of  which  it  may  appear  that  he  is  inte- 
rested in  the  personal  estate,  inasmuch  as  the  will  may 
be  set  aside.  But  this  plaintiff  does  not  state  that 
there  is  any  such  question,  either  depending,  or  about 
to  be  raised.  He,  therefore,  can  have  no  right  to  have 
a  receiver  of  the  personal  estate  appointed.  The  re- 
sult then  is,  that  there  is  no  part  of  the  bill,  as  to  which 
the  plaintiff  has  shewn  himself  entitled  to  any  relief. 
And,  although  (as  I  have  already  said)  he  might  have 
had  a  right  to  some  of  the  discovery  that  is  sought,  if 
he  had  sought  nothing  more,  yet  it  is  now  settled  that, 
to  support  a  general  demurrer  to  a  bill  seeking  both 
discovery  and  relief,  it  is  sufficient  to  shew  that  the 
plaintiff  is  not  entitled  to  the  relief  which  he  prays. 

The  demurrer  in  this  case  must,  therefore,  be  allowed. 
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BRITTON  V.  TWINING. 

Testator  directs      JOHN  COBB,  by  his  will,  after  giving  several 

20,000/.  which  -^     specific  bequests  to  his  wife,  declared  it  to  be  his 

will  that  a  full  and  clear  account  should  be  made  out 

r  ^     ,   J    .    of  the  ISsOOO/.  which  he  then  had  in  the  3  per  cents., 
he  jvrmltf  fixed,  ,         ^ 

there  to  remain  together  with  all  his  bonds,  notes  of  hand,  his  houses 

during  the  life  therein  mentioned,  and  also  of  his  book-debts  and  stodc 

of  his  wife,  for  in  trade,  so  that  the  total  might  appear  in  one  sum, 

her  to  receive  ^nd  then  ^^  that  the  one  half  of  the  whole  amount  might 

the  interest ;  a  \^  py^  Juto  the  funds,  and  there  fixed  and  secured  io 

*°    *  ^  ^^  *<  the  firmest  manner,  so  that  it  might  be  only  payable 

41.^  ..^-  ^^      "  to  her  own  receipt."    He  afterwards  made  a  codicil 
tne  sotne  tnon*  ^ 

ner  firmly  fixed  to  his  will,  as  follows :  "  My  fortune  being  altered  since 

on  the  Infant      ^^  my  writing  the  first  part  of  this  paper,  this  is  what  I 

tV.C.  ^^  to  be  so  «  desire  may  be  done  in  case  of  my  death,  (viz.)  Let 

^<  secured  that    «  20,000/.  out  of  the  22,000/.  which  I  now  I\ave  in  the 

«  he  may  only    «  g  p^^  ^ent.  stocks,  be  firmly  fixed  and  there  to  re- 
<^  receive  the  in- 

^^  terest  during  his  life ;  and,  after  his  decease,  to  the  heir  male  of  his 
^^  body,  and  so  on  in  succession  to  the  hcjr  at  law,  male  or  female :" 
with  a  direction  that  the  principal  sum  Is  ne?er  to  be  broken  into,  but 
the  interest  only  to  be  received,  ^^  his  intent  being  that  there  should 
<'  always  be  the  interest  to  support  the  name  of  Cobb  as  a  pri?ate  gea- 
«  tleman." 

Though  the  intention  be  manifest  to  give  only  a  life-interest  to  W.  C, 
yet  there  being  nothing  to  shew  that  the  words  ^^  heir  male"  was  not 
used  in  a  strict  technical  setse,  held  that  W.  C.  took  the  absolate  in- 
terest, the  words  being  such  as  would  create  an  estate  tail  of  freehold 
property. 

SecuSj  if  the  words  ^<  for  life"  had  been  added  to  the  words  ^^  heir 
male,"  in  which  case  the  latter  words  might  have  been  construed  to  be 
a  mere  designaiio  personce. 

Heldy  the  declaration  that  the  principal  stock  should  not  be  broken 
into,  not  sufficient  to  turn  the  heir  into  a  tenant7or  life,  being  like  an 
attempt  at  perpetual  restraint  of  alienation,  which,  in  the  case  of  land, 
would  not  preTent  the  creation  of  an  estate  tail. 

main 
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^  remain  during  the  life  of  my  wife,  for  her  to  receive 
^'  the  interest  for  the  same,  and  to  be  payable  only  to  her 
^^  own  receipt,  which  at  this  time  will  make  the  amount 
*^  of  600/.  per  annum.  And  it  is  also  my  will  and  de- 
^<  sire,  that  after  the  death  of  my  wife,  then  the  said 
^'  20,000/.  which  was  settled  upon  her,  be  in  the  same 
'*  manner  firmly  fixed  upon  the  now  infant  boy  William 
^  Cobb.  I  say,  I  would  have  it  so  secured  that  he  may 
'^  only  receive  the  interest  of  the  same  during  his  life 
^<  and  after  his  decease  to  heir  male  of  his  body  and  so 
^'  on  in  succession  to  the  heir  at  law,  male  or  female. 
^  But  let  it  be  noticed,  that  thef  principal  20,000/. 
^  stock  is  never  to  be  brokep  into,  but  only  the  interest 
^  to  be  received  as  aforesaid ;  my  intent  being  that  there 
^  diould  always  be  the  interest  aforesaid  to  support  the 
^  name  of  Cobb  as  a  private  gentleman/' 

The  question  was,  Whether,  according  to  the  con- 
struction of  this  codicil,  William  Cobb  W^VBm  men- 
tioned took  the  absolute  interest  in  the  20,000/.,  or 
only  a  life  interest  in  the  same.  « 

Sir  Samuel  Romilh/  and  ShadweU^ 

Wetherellj  Rose^  and  Wilbrahamy 

BeU  and  Preston^ 

And  Healdj — ^for  several  parties  interested,  in  sup- 
port of  the  proposition  that  William  Cobb  took  an  ab- 
mlnte  interest  in  the  20,000/. 

The  only  question  is,  whether  the  words  used  in  this 
codicil,  if  applied  to  real  estate,  would  have  made  an 
^tate  tail;  and  this  point  is  decided  in  the  affirmative 
in  the  case  referred  to  by  Coke  (a),  where  he  says,  ^^  of 

(«)  Co.  Litt*.  22.  a.    In     v..Lady  Ber^orefiny,  2  Vera, 
a  note  on  the  passage,  Mr.     5U. 
Hargrove  refers  to  AjcAordr 

Voi^IIL  N  all 
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all  the  estates  taile  most  coarcted  or  restrained  that  I 
find  in  our  bookes,  is  the  estate  taile  in  39  Ass.  p.  SO, 
where  lands  were  given  to  a  man  and  his  wife,  and  to 
one  heire  of  their  bodys  lawfully  begotten,  and  to  one 
heire  of  the  body  of  that  heire  only.'^ 

Then,  if  the  words,  applied  to  freehold  property, 
would  create  an  estate  tail,  they  give  the  absolute  in- 
terest in  personalty,  according  to  the  rule  in  Lord 
Chatham  v.  Toihill.  (a) 

The  testator  has  meant,  what  by  the  rules  of  law 
he  cannot  accomplish—iiamely,  to  give  a  life  interest  to 
the  heir  at  law  for  the  time  being.  In  attempting  this^ 
be  has  used  words  which  are  strictly  words  of  limitation, 
and  give  the  absolute  interest.  In  such  cases,  the  Court 
rejects  the  particular  intention,  in  order  to  give  effect  to 
that  which  the  law  has  declared  to  be  the  general  inten- 
tion; and  that  is  to  be  presumed  from  the  words  which 
he  has  employed.    Blackburn  v.  Slabks  (b)  is  in  point. 

Hart  and  Jffall^  contrii. 

The  csiseo(Blackbum\.  Sidbks  is  wholly  inapplicable 
to  the  present.  There  was  nothing  whatever  in  that 
case  to  prevent  the  words  from  being  taken  in  any  other 
than  their  strict  legal  aeoeptatipn — ^^  no  express  estate 
^^  for  life  given  to  the  ancestor — no  clause,  that  the  estate 
<<  should  be  without  impeachment  of  waste-^no  limit- 
^^.ation  to  trustees  to  preserve  contingent  remainders— 
^'  no  direction  so  to  frame  the  limitation,  that  the  first 
*^  taker  should  not  have  the  power  of  barring  the  entail. 
^^  Every  thing  was  wanting  that  had  furnished  matter 


(a)  6  Bro.  P.  C.  450.  See  Manhall  v.  BtmsfieUy  t 

ib)  3  Yes.  and  B.  ^7—     Hadd.  160. 
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^for  argument  in  other  cases.*'  Here,  on  the  con- 
trary, all  we  are  bound  to  shew,  is,  that  there  is  no 
principle  on  which  to  enlarge  the  estate  given  to 
fFilliam  Cobb  expressly  for  the  term  of  his  life. 

Now,  a  devise  of  freehold  estates,  by  words  similar 
to  those  employed  in  this  case,  w6uld  not  create  an 
estate  tail  in  the  first  taker ;  because,  the  person  de- 
rigned  to  take  upon  the  death  of  WiUiarn  Cobb  being 
his  heir  male,  and  the  person  designed  to  take  in  suc- 
oesrion  after  such  heir  male  being  heir  both  male  and 
fhmale,  the  testator  has  thereby  maniibsted  his  inten- 
tion that  the  heir  male  of  WilUem  Cobb  is  the  stock 
from  which  the  inheritance  is  to  spring — ^the  founda- 
tion, from  which  the  line  of  succession,  including  the 
male  und  female  issue,  is  to  commence. 


1817. 
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But,  supposing  these  words,  if  applied  to  freeholds, 
would  create  an  estate  tail,  still  this  would  be  a  case 
of  exception  to  the  general  rule  that  the  same  words 
which  create  an  estate  tail  of  a  fi'eehold  estate  will 
giTe  the  absolute  interest  if  applied  to  personalty  ;  be- 
cause that  rule  is  confined  to  cases  where  the  words 
of  limitation   are  clear   and   unequivocal   words   of 
inheritance,  and  is  not  to  be  extended  by  analogy 
tio  cases  where  an  estate  tail  of  freehold  estate  would 
l)e  raised   only  by  construction.     Thus,  a  bequest 
%>  A.  for  life,  with  remainder  to  the  heirs  of  his  body, 
^Bust  be  taken  to  pass  the  absolute  interest,  because 
%he  same  words,  in  case  of  a  devise,  are  clear  and  tech- 
nical words  of  inheritance;   but,  under  a  bequest  to 
^.  for  life,  with  remainder  to  his  issue,  it  has  been 
lield  that  only  a  life  interest  passes  to  A»  although 
the  same  words,  in  a  devise  of  land,  have  been  con- 
strued to  give  an  estate  tail.    Warman  v.  Seaman  (a). 


(a)  Fincb,  279.     2  Cha.  Ca.  309. 
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Clare  v.  Clare  (a).  The  reason  is,  that  the  former  words 
necessarily  comprise  all  descendants  of  the  first  taker, 
and,  by  a  long  established  rule  of  law,  are  to  be  con- 
sidered as  strictly  and  essentially  words  of  limitation. 
But  the  word  ^^  issue,''  or  the  words  ^<  heir  male"  in  the 
singular  number,  does  not  of  necessity  include  the 
whole  line  of  descent,  and,  when  held  to  do  so,  it  has 
been  by  virtue  of  the  desire  to  give  effect  to  the  pre- 
sumed intention  of  the  testator;  whereas,  to  extend 
that  operation  of  the  words  to  the  case  of  personal  pro- 
perty so  as  to  vest  the  absolute  interest  in  the  first  taker, 
would  be  to  defeat  the  intention  and  so  to  counteract  the 
very  reason  upon  which  the  rule  was  founded.  See  also 
V.  Ellis  (6),  Seaward  v.  Willock  (c). 


Besides,  suppose  this  were  a  case  of  real  estate,  and 
that  the  effect  of  the  words  must  be  taken  to  give  an 
estate  tail,  yet  in  the  present  case  they  would  operate 
upon  an  executory  trust :  for  the  testator  has  expressly 
directed  the  property  to  be  so  settled  or  secured  that 
William  Cobb  shall  only  have  the  income  during  his 
life ;  and  there  can  be  little  doubt  that  this  Court,  in 
directing  a  settlement  to  be  made  (whether  it  be  con- 
sidered as  real  or  personal  estate)  would  take  care  to 
confine  the  interest  of  William  Cobb  to  a  life  estate. 


Benyoftf  for  some  of  the  younger  children. 
Sir  S.  Romilfyy  in  reply. 

There  can  be  no  doubt  as  to  what  was  the  intention 
in  this  case— that  all  the  descendants  of  the  first  taker 


(o)  Ca.  Temp.  Talb.  21. 
Fearne's  Ex.  Dev.  300.  308. 
and  see  the  argaments  on 
thli  labject  in  Brouncker  v« 


Bagotj  ante,  Vol.  I. 
(6)  «  Bro.  570,  678. 
(c)  5  East.  108. 


should 


CASES  IN  CHANCERY. 

sh  ould  eDJoy  the  property  in  perpetual  succession.  But 
we  are  not,  in  construing  wills,  to  ask  what  the  tes- 
tator actually  intended;  but  how,  and  by  what  words, 
has  he  expressed  his  intention? 

The  case  of  Seaward  v.  Willock  is  no  authority  to 
govern  the  present  case.  Clare  v.  Clarej  and  KmgM 
y.  ElUsj  are  upon  the  word  ^'  issue;"  and  in  the  latter 
case  it  was  distinctly  admitted,  that  if  the  word  had 
not  been  ^<  issue,"  but  <<  heir,"  it  must  have  been 
otherwise  decided. 
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But  they  say,  this,  in  the.  case  of  land,  would  be 
an  executory  devise.  How,  then,  would  the  Court 
direct  a  settlement  so  as  to  meet  the  presumed  inten« 
tion  of  the  testator?  Not  by  giving  an  estate  for 
life  only  to  William  Cobbj  with  remainder  to  such 
person  as  shall  be  his  heir  male  at  the  time  of  his 
decease;  for  that  would  be  to  defeat  the  intention, 
which  is  to  include  the  heir  female,  as  well  as  male, 
in  the  line  of  succession :  not  by  carrying  into  effect 
the  ulterior  trust  for  descendants  of  the  first  taker; 
for  that  would  be  contrary  to  the  rule  of  law,  and 
void  for  remoteness.  But,  by  giving  to  the  first  taker 
the  absolute  interest,  the  general  intention,  which  is 
to  include  the  whole  line  of  descendants,  will  be  effected ; 
the  words  of  gift  will  have  their  legal  operation; 
and  nothing  will  be  frustrated  but  the  particular  re- 
striction, which  is  inconsistent  with  the  rules  of  law, 
and  therefore  void. 

As  to  the  argument  from  the  use  of  the  word 
^'  settling,"  that  word  means  no  more  than  effectually 
iteming  the  property,  by  investing,  or  keeping  it  in* 
Vested,  in  the  public  funds. 

The 
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The  Mastbb  of  the  Rolls. 

If  this  had  been  a  devise  of  land,  the  words  used 
would  have  created  an  estate  tail.  I  do  not  conceive 
that  the  testator,  in  using  the  word  ^^  secured/'  as  he 
does  in  this  will,  had  anj  reference  to  a  further  or 
fiiture  settlement  to  be  made  of  the  money;  and,  if  he 
bad,  I  do  not  see  that  there  is  any  thing  which  would 
authorize  the  Court  to  make  the  settlement  in  any 
manner  different  from  that  which  he  has  himself  di- 
rected. He  gives  an  estate  for  life  to  William  Cobb; 
and  he  certainly  meant  that  William  Cobb  should  have 
no  more  than  a  life  interest:  but  that  is  of  no  con* 
sequence,  if  he  also  meant  that  the  heir  male  should 
take  in  the  character  of  heir.  Now  there  is  nothing  to 
qualify  the  words  "  heir  male,''  or  to  shew  that  they 
were  not  used  in  their  strict  technical  sense.  On  the 
contrary,  it  is  evident  that  the  testator  conceived  he 
could  make  a  perpetual  entaQ  of  the  property,  so  as 
to  make  it  pass  from  heir  to  heir  in  succession ;  with 
a  condition,  however,  which  he  also  conceived  he  could 
impose  on  the  power  of  disposition.  The  ^^  heir  male" 
is  to  take  in  the  first  instance,  in  the  same  manner  as 
the  ^'  heir  male  or  female "  is  afterwards  to  take ;  for 
he  says,  ^  to  the  heir  male  of  his  body,  and  so  on  in 
succession  to  the  heir  at  law,  male  or  female ;"  so  that 
he  has  inheritance  alike  in  view  with  regard  to  them  alL 

It  would  have  been  otherwise  if  he  had  added  the 
words  "  for  life"  to  the  words  **  heir  male."  Then  the 
case  would  have  been  the  same  as  that  of  White  v. 
Collins  (a),  where,  after  an  estate  for  life  to  F.  M. 
there  was  a  limitation  to  the  ^^  heir  male  of  his  body 
lawfully  begotten  during  the  term  of  his  natural  life.'* 
This  was  held  to  be  no  estate  tail  in  JP.  M.  because 

(a)  1  Coin.  280.  , 

of 
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of  the  superadded  words.  It  is  in  this  particular, 
also,  that  the  case  (which  was  cited)  of  Seaward  v. 
Willock  (a),  wholly  differs  from  the  present.  There, 
the  testator  had  in  express  terms  restricted  all  the 
takers  to  estates  for  life,  and  the  word  ^^  heirs"  was 
inserted  only  for  the  purpose  of  designating  the  several 
persons  who  were  to  take  such  life  estates.  Here 
there  is  no  such  qualification.  It  is,  indeed,  declared, 
that  the  principal  stock  is  never  to  be  broken  into, 
but  only  the  interest  to  be  received.  But  that  is  not 
sufficient  to  turn  the  ^^  heirs"  into  tenants  for  life.  It 
is  equivalent  to  a  declaration  that  no  heir  shall  alien 
the  estate,  but  only  receive  the  rents  and  profits.  But 
we  are  not  to  say  that  a  testator  has  not  given  an 
estate  tail,  because  he  conceived  he  could  perpetually 
restrain  alienation. 
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Assuming  that,  in  the  case  of  a  devise  of  land,  this 
would  amount  to  an  estate  tail,  I  apprehend  it  to 
be  settled  ever  since  the  case  of  Lord  Oiatham  v. 
ToihiU  in  the  House  of  Lords  (6),  that  whatever 
would,  directli/  or  constructively/^  constitute  an  estate 
tail  in  land,  will  pass  an  absolute  interest  in  personal 
estate.  There,  the  dividends  only  were  given  for 
life,  and  it  was  evident  that  the  first  taker  was  intended 
to  have  no  more  than  a  life  interest ;  but  there  was 
nothing  to  qualify  the  words  ^^  heirs  of  the  body,"  and 
therefore  the  interest  was  held  to  be  absolute  in  the 
first  taker. 


Whate?er 
would,  directlj/ 
or  construe- 
tivefyy  const!- 
tote  an  estate 
tail  in  land  will 
pass  an  absolute 
interest  In  per« 
sonal  estate. 


In  Bradley  v.  Peixoto  (c),  the  testator  had  inserted 
a  clause  of  forfeiture  in  case  of  any  attempt  at  alienation, 
and  had  declared  that  the  dividends  were  bequeathed 


(a)  5  East.  198. 

(b)  6  Bro.  P.  C.  450. 


(c)  3  Ves.  324. 


in 
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to  the  diflferent  takers  for  their  support  during  their 
lives ;  yet^  as  he  had  at  first  used  words  of  limitation 
that  were  held  to  amount  to  a  gift  of  the  principal  as 
well  as  the  interest,  the  clause  in  restraint  of  aliena- 
tion was  considered  as  repugnant,  and  the  whole  fund 
was  given  to  the  first  taker. 

I  conceive  that  in  this  case,  WiUiam  Cobb  took  an 
absolute  interest  in  the  fund. 


ROLU. 

Jlug*  4. 


HOLYLAND  and  Others, 

V. 

DE  MENDEZ  and  Others. 


DE  MENDEZ  and  Others, 

V. 

HOLYLANP  and  Others. 

Agrranent,  on    ^  EORGE  H  UDSON  died  on  the  30th  of  Decern- 

dissolotion  of      \Jf  bern99/\uidstBLie,\esLvingElizabethHudson  (after- 
partnership, 

that  the  continuiog  partner  shall,  in  consideration  of  an  assignment 
to  him  of  the  partnership  property,  includiog  a  lease  of  the  premises 
on  which  the  bosiness  was  carried  on,  secure  to  the  retiring  partner 
the  payment  of  an  annuity,  by  bond,  conditioned  to  be  void  on  payment 
of  the  annuity,  ^^  or  in  case  he  should  at  any  time  after  the  expiration 
of  the  then  existing  lease  be  dispossessed  of  and  compelled  to  quit 
the  premises,  without  any  collusion,  contrivance,  act,  or  default  of  his 
own."  The  continuing  partner  obtains  a  renewal  of  the  lease,  and 
afterwards  becomes  bankrupt,  and  the  renewed  lease  passes  under  the 
assignment  of  his  estate. 

This  is  not  such  an  eviction  or  dispossession  as  was  contemplated  by 
the  agreement,  in  the  event  of  which  the  annuity  was  to  cease. 

wards 
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wards  De  Mendez)  his  widow,  James  Hudson  (his 
eldest  son  bj  a  former  marriage)  and  several  children 
by  his  wife  EUzabethy  and  beings  possessed,  at  the  time 
of  his  death,  of  a  house,  whar^  and  premises,  on  which 
he  carried  on  the  business  of  a  coal-merchant,  under  an 
agreement  for  a  lease  of  twenty-one  years  from  Mid* 
summer  1786.  Elizabeth  Hudson  the  widow  took  out 
administration,  and  she,  together  with  James  Hudson^ 
carried  on  the  trade,  in  partnership,  upon  the  same 
premises,  till  1801,  when  the  widow  married  De  Men-^ 
dezy  soon  after  which  they  agreed  that  the  partnership 
should  be  dissolved,  and  the  trade  relinquished  in  &vour 
of  Hudson  J  to  whom  De  Mendez  and  his  wife  should 
assign  the  premises,  and  all  the  goods  and  chattels  to 
which  she  had  become  entitled  as  administratrix,  and 
also  all  the  partnership  stock  in  trade,  &c. ;  in  consi- 
deration whereof  JTtiibon  should  pay  to  De  Mendez 
the  sum  of  525/.,  and  also  secure  to  be  paid  to  trustees 
fi>r  the  use  of  De  Mendez  and  his  wife,  for  the  support 
of  themselves  and  the  children  of  both  her  marriages, 
an  annuity  of  2501.  to  be  payable  during  the  life  of 
Hudson^  in  the  manner  and  with  the  condition  after 
mentioned,  to  be  secured  by  his  bond  and  assignment 
of  the  premises  as  after  mentioned. 


1817. 
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In  order  to  carry  into  effect  this  agreement,  an  inden- 
ture  dated  the  1st  o(  January  18QS,  was  entered  into  and 
executed  between  the  parties,  whereby  it  was  declared 
that  the  partnership  was  dissolved ;  and,  in  consideration 
of  525/.  paid  by  Hudson^  and  of  his  securing  the  said  an- 
nuity as  after  mentioned,  DeMendez  and  his  wife  assigned 
the  premises  so  agreed  to  be  assigned  to  Hudson^  his 
executors,  &c.  absolutely,  for  his  and  their  own  use  and 
benefit ;  and  Hudson^  thereby,  for  himself,  his  heirs,  ex- 
ecutors, &c.  covenanted  in  manner  following,  f .  e.  that 
^  he  would  forthwith  use  his  greatest  and  utmost  en- 

<<  deavours 
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^'  deavonrs  to  procure  a  lease  of  the  premises  at  his  own 
^^  costs,  &c.  pursuant  to  the  agreement  under  which  the 
^  same  were  then  held,  and,  when  necessary,  to  obtain 
^  a  renewal  thereof  for  the  further  term  of  SI  years, 
<^  at  the  like  costs,  &c. ;  and  likewise  would,  at  the  re* 
^  quest  and  costs^  &c.  of  De  Mendez  or  his  wife,  or  of 
^<  Smith  and  Kirion  (trustees),  or  the  survivor,  &c.  welt 
^^  and  eflectually  assign  and  assure  the  premises  to  Smith 
^*  and  Kirton,  or  the  survivor,  &c.  for  the  remainder 
^^  which  should  be  then  to  come  of  the  then  existing  or 
^  any  renewed  term,  for  the  better  securing  of  the  an-  ' 
^^  nuity  of  950/.  thereby  agreed  to  be  paid  and  secured 
^^  by  bond,  as  after  mentioned.'*  And  by  bond,  of  even 
date  with  the  said  indenture,  Hudson  became  bound  to 
Smith  and  Kirton^  m  the  sum  of  9000/.,  with  a  condi- 
tion to  be  void,  if  the  said  Hudson  should  well  and 
truly  pay  the  said  annuity  of  S50/.  as  therein  mentioned, 
^^  or  in  case  he  should  use  his  greatest  and  utmost  ex-* 
^<  ertions  and  endeavours  to  procure  a  renewal  and' 
^^  fresb  grant  or  lease  for  91  years  in  the  premises,  and 
^<  shoirid,  at  any  time  after  the  expiration  of  the  then 
^^  unexpired  term,  be  dispossessed  of  and  be  compelled 
^'  and  obliged  to  leave  and  quit  the  premises,  without 
^^  any  collusion,  contrivance,  consent,  act,  or  default, 
^^  of  him  the  said  James  Hudson.^^ 


This  annuity  was  further  secured  by  a  warrant  of 
attorney  to  confess  judgment,  which  was  entered  up  on 
the  bondj  Hudson  at  the  same  time  executing  to  De 
Mendez  another  bond  of  indemnity  against  the  debts 
and  engagements  of  his  ikther  George  Hudson  and  of 
the  partnership.  And  by  another  indenture  of  the  same 
date  with  the  preceding,  the  trusts  of  the  annuity  were 
declared  according  to  the  agreement,  and  the  same  was 
directed  to  be  paid /)ff  Jlfeii(/e;a;,  during  his  life,  or  so 
long  as  he  should  continue  solvent,  and,  upon  bis  death, 

or 
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or  iasdvency,  to  Elizabeth  (Us  wife)  for  her  life,  for  the 
suppori-and  maintenance  of  hersdf  and  children,  free 
from  the  controol  or  engagements  of  her  said  husband. 

.  Upon  the  execution  of  these  several  instruments,  the 
agreement  for  a  lease  was  deposited  with  the  trustees 
(Smith  and  Kirion)  ;  and  afterwards,  on  the  6th  of 
Oeiober  1802,  Budsmi^  in  consideration  of  SOO/.,  ob- 
tained a  lease  for  21  years  from  Midsummer  1807.  On 
the  20th  of  February  1813,  he  became  a  bankrupt, 
having  regularly  paid  the  annuity  up  to  that  time ;  and 
the  plaintifis,  Bolyland  and  otherfl,  having  been  ap« 
pointed  assignees,  became  possessed  of  the  premises,  and 
of  the  said  lease  thereof  by  virtue  of  their  assignment. 

The  bill  filed  by  the  assignees,  alleging  that  the  se- 
veral securities  for  payment  of  the  annuity  had  become 
void  by  HudsotCs  bankruptcy  and  the  assignment  of 
his  estate,  under  the  clause  by  which  the  same  was 
made  no  longer  payable  after  he  should  become  dispos- 
sessed o^  or  compelled  to  give  up,  the  premises,  prayed 
a  declaration  accordingly,  and  that  the  said  securities 
might  be  delivered  up  to  be  cancelled,  and  the  judg« 
Qient  on  the  said  bond  and  warrant  of  attorney  vacated, 
and  an  injunction  to  restrain  the  defendants,  DeMendez 
and  his  wife,  and  their  trustees^  from  proceeding  at  law 
io  respect  thereof. 

De  Mendez  the  husband,  having  become  bankrupt,  and 
residing  abroad  out  of  the  jurisdiction,  a  cross  bill  was 
filed  by  the  wife  and  children  against  Hudson'sBSBigneesj 
and  against  the  trustees  of  the  deeds  of  1802,  and  the  as- 
signees of  De  Mendez^  alleging  that  Hudson^s  act  of 
bankruptcy  was  fraudulent,  and  the  commission  against 
him  a  concerted  commission,  and  that  his  assignees  were 
bound  by  his  covenant  to  execute  an  assignment  of  the 

new 
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new  lease  for  secaring  the  annuity,  claiming  therefore  to 
have  a  lien  on  the  premises  in  equity  for  the  annuity, 
and  praying  a  declaration  accordingly,  an  account  and 
payment  of  the  arrears,  and  an  assignment. 

Hartj  Cooke,  and  Pugh,  for  the  plaintiffs  in  the  first 
cause  (the  assignees  of  Hudson),  insisted  that  the  bank- 
rupt having  been  dispossessed  by  hisbankruptcy,  the  only 
question  that  could  remain  was,  whether  that  bankruptcy 
was  fraudulent.  Shee  v.  Hale  {a)  was  upon  the  distinc- 
tion  between  an  assignment  under  an  act  of  bankruptcy, 
and  under  the  insolvent  act;  the  latter  being  voluntary. 

Sir  S.  Romilly  and  Roupdl,  for  the  plaintiffs  in  the 
cross  cause,  (Mrs.  Mendex  and  her  children), — 

The  only  question  is  as  to  the  effect  and  construction 
of  the  bond.  It  was  never  contemplated  that,  because  an 
act  of  bankruptcy  might  be  committed,  by  reason  of  which 
Hudson  would  cease  to  be  personally  liable  for  the  pay- 
ment of  the  annuity,  his  assignees  should  not  continue 
liable.  In  the  condition  of  this  bond,  the  word  ^^  default'* 
is  introduced,  which  did  not  occur  in  Shee  v.  Hale  ;  and 
this  answers  the  distinction  made  between  the  cases  of 
assignment  by  bankruptcy,  and  by  virtue  of  the  insolvent 
act.  The  ^^  default"  hasbeen  incurred  by  the  act  of  bank- 
ruptcy.  The  assignees  are  not  entitled  to  retain  the  an- 
nuity and  also  keep  possession  of  the  premises. 

Maithewsy  for  the  trustees. 

The  Master  of  the  Rolls. 

The  condition  is  very  unskilfully  worded ;  but  not  so 
much  so  as  to  render  it  difficult  to  guess  at  the  inten- 


(a)  13  Vm.  404. 
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tion.    It  was  in  the  contemplation  of  tbe  parties  that  1817. 

the  premises  might,  or  might  not,  continue  to  be  of 
value  to  Hudson^  to  whom  thej  were  assigned ;  and 
that  the  event  of  their  so  continuing,  or  not,  might  de-  Ds  Miehdi 
pend  either  on  Hudson  himself^  or  on  another  person. 
If  then  i7tid!f  on  chose  to  take  the  premises,  he  was,  in 
so  doing,  to  contract  the  obligation  of  pajing  the  an- 
nuity; but  in  case  of  his  being  turned  out  of  possession! 
the  annuity  was  to  cease,  because  it  was  granted  by  him 
in  consideration,only,  of  his  enjoyment  of  the  premises. 
It  is  hardly  supposable  that  the  parties  to  the  transaction 
could  have  meant  to  provide^'  by  the  condition  entered 
into,  for  the  event  of  bankruptcy.  It  is  at  least  extra- 
ordinary,  if  it  were  so,  that  such  event  was  not  expressly 
mentioned  or  referred  to.  On  the  contrary,  it  seems 
that  the  species  of  dispossession  in  contemplation  was  a 
compulsory  eviction;  and  they  meant  to  provide  that,  if 
Hudson  should  be  evicted,  not  through  any  fault  of  his 
own,  he  should  no  longer  be  burthened  with  payment 
of  the  annuity.  The  assignees  of  a  bankrupt  do  not 
take  by  a  title  superior  to  the  bankrupt's  own ;  and  the  * 
property  is  vested  in  them  only  for  the  benefit  of  the 
creditors.  After  the  discharge  of  the  debts,  it  reverts 
to  the  bankrupt  himself,  or  to  his  representatives.  The 
expulsion  intended  to  be  provided  for,  was  such  an  ex- 
pulsion  as  would  leave  Hudson  no  benefit  from  the 
premises.  Here  he  is  constantly  deriving  a  benefit 
from  them  in  the  payment  of  his  creditors,  and  by 
means  of  them  he  may  hereafter  become  perfectly 
6olvent.  It  is  as  his  property  that  the  assignees  possess 
them,  and  it  is  to  the  satisfaction  of  his  engagements 
that  the  profits  are  applied.  I  am  therefore  of  opinion 
that,  according  to  the  true  construction  of  this  bond,, 
the  event  has  not  happened  upon  which  the  annuity 
was  intended  to  cease. 
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ROLIS* 

Fa.l9^ugAU  WILI.IAM  RANDALL,  and  GEORGE  RUS- 
SELL, SUSANNA  RUSSELL,  and  ANN  RUS- 
SELL,  Infants,     .       -        -        Plaintiffs; 

AND 

SUSANNA    RUSSELL,   Widow,    and   Anothdr, 

Defendants. 

Testator  giTes  npiHIS  case  arose  on  the  following  clauses  in  tb« 
"  all  his  stock  of    X    will  of  George  RusseU^  which  was  dul  j  executed 
cattle,  horses      ^  pass  real  estates, 
and  carriages,** 

tohis  wifeabso*  • 

lately;  and  giTes      **  I  gnr®  ™d  bequeath  all  my  household  furniture, 

his  farm  ^<  and  goods,  plate,  linen,  china,  books,  pictures,  implements 

9tock  and  crop  and  utensils  of  household,  and  all  such  wines,  liquors 

ihereonj'^  to  his  ^nd  provisions,  as  shall  be  in  and  about  my  house  at  my 

said  wife  daring  decease,  and  also  all  my  stock  of  cattle,  horses  and  car- 

^*rT^^^  *..      riages,  and  also  the  harness,  furniture  and  trappings, 

/ieMLtheli?^   ...  ./.    ^.  T»       ft   • 

stock  apon  the    ^®''®*^  belonging,  unto  my  wife  busamia  Russell,  her 

tarm  gi?en  to  the  wife  daring  widowhood,  passed  to  her  absolutely 
noder  the  former  clause. 

Testator,  seized  ia  fee  of  a  moiety  of  an  estate  at  Z/.,  and  in  posses- 
sion of  the  other  moiety  as  tenant  from  jrear  to  year  to  Si.  J.  College^ 
(his  lease  from  the  College  haTiog  expired,)  gives  to  his  wife,  durante 
vtduUate,  ^^  all  that  his  messuage  or  tenement,  with  the  farm  and  lands  • 
at  L,  and  all  his  estate  and  interest  therein,  she  paying  the  rent  re- 
served  to  St,  J.  Coltegey^*  &c.  The  widow,  after  his  death,  obtains  a 
new  lease,  and  sabseqoently  purchases  the  reversion  of  one  to  whom  it 
had  been  conveyed  by  the  College  under  an  act  of  parliament.  Heldj 
that  the  renewed  lease  was  taken  subject  to  the  trusts  of  the  will,  and 
those  in  remainder  to  oootribate  to  the  fine  paid  by  the  widow  in  pro- 
portions to  be  settled  by  the  Master. 

Heldj  that  the  purchase  of  the  reversion,  not  from  the  College,  but 
from  the  person  to  whom  it  had  been  conveyed  by  the  College,  was  not, 
under  the  drcumstances,  to  be  taken  subject  to  the  trusts  of  the  will- 

Qumre^  If  the  purchase  had  been  from  the  College  itself. 

1  executors, 
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executors,  administratorsi  and  assigns,  absolutely,  to 
and  for  her  and  their  own  use  and  benefit  Also  I  give 
and  bequeath  all  that  my 'messuage  or  tenement,  with 
the  farm  and  lands  (and  stock  and  crop  thereon)  called 
Longlandsy  sHuate  and  being  at  Fooft  Crajf^  with  the 
appurtenances,  and  all  my  estate  and  interest  therein, 
onto  my  said  wife  Susmma  RusseUj  and  her  assigns, 
for  and  during  her  natural  life,  if  she  shall  so  long  con* 
tiniie  sole  and  unmarried,  she  paying  and  discharging 
the  rent  payable  to  Saini  John^s  College^  Oxford^  and  all 
other  outgoings  for  the  same,  and  kee|nng  the  dwelling- 
bouse  insured  and  in  good  and  tenantable  repair."  And, 
after  the  death  or  second  marriage  of  his  said  wife,  the 
testator  gave  the  said  messuage  or  tenement,  lands  and 
premises,  to  the  persons  thereinafter  mentioned,  as  trus- 
tees of  hie  freehold  and  copyhold  estates,  ^^  to  the 
uses,  trusts,  intents  and  purposes,  as  hereinafter 
itioned  conceming  my  other  freehold  and  copyhold 
lands,  tenements  and  hereditaments.*'  And,  after  giving 
other  benefits  to  his  said  wife,  he  gave,  devised,  and  be- 
qneathed  all  his  freehold  and  copyhold  messuages, 
Isode,  ftc.  with  their  appurtenances,  to  the  plaintiff 
RtmdaUj  and  the  defendant  Handj/side^  their  heirs,  &c. 
upon  trust  that  they  (his  said  trustees)  should  receive 
the  rents  and  profits,  and  after  payment  of  a  certain 
annuitj  thereout,  and  subject  thereto,  to  lay  out  and  in- 
vest in  real  or  government  securities,  the  interest  there-/ 
0^  to  accumulate  so  long  as  his  children  (the  in&nt 
plaintiffs)  should  continue  under  SI,  and  to  be  consi- 
dered as  partof  his  residue;  and  in  case  his  son,  the 
plaintiff  Oearge  RnsseUj  should  live  to  attain  SI,  then  to 
stand  seised,  Ax.  of  his  said  freehold  and  copyhold 
mesenages  upon  trust  for  the  said  George  Russell^  his^ 
heirs  and  assigns  for  ever;  in  case  of  his  death  under 
SI,  for  such  other  son  as  the  testator  might  have  who 
shonid  first  attain  SI ;  and  in  case  he  should  have  nor 

son 


1817. 


Ranoali. 

Russell. 
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son. who  should  live  to  attain  SI,  for  his  daughters,  as 
tenants  in  common  in  tail,  with  an  ultimate  remainder 
for  the  testator's  own  right  heirs. 

The  testator  was,  at  the  time  of  making  this  will, 
and  of  his  death,  seised  in  fee  of  one  moiety  of  the 
estate  called  Longlands^  and  in  possession  of  the  other 
moiety  of  the  same  estate,  as  tenant  from  year  to  year 
to  St.JohCs  College^  Oxford:  the  original  lease,  under 
which  he  held  the  same  at  a  certain  reserved  rent,  hav- 
ing expired.  After  his  death,  the  defendant  (hia 
widow)  entered  on  the  whole  estate,  and  procured  a  new 
lease  to  be  granted  to  her  for  fourteen  years,  at  a  rent 
of  40/.,  in  consideration  of  a  premium  of  400/. 

• 

Afterwards,  by  an  act  of  parliament  ^^  for  effectuating 
an  exchange"  between  the  said  college  and  Christopher 
HuUf  Esq.,  this  undivided  moiety  (among  other  lands 
belonging  to  the  College)  was  vested  in  the  said  Chris^ 
topher  Hull;  who  agreed  to  sell  to  the  defendant  the 
reversion  expectant  on  the  determination  of  her  lease 
firom  the  college;  and  the  same  was  duly  conveyed  to 
her  accordingly,  by  indentures  dated  the  20th  and  Slst 
of  July  1809. 

The  bill  prayed  an  account  of  the  stock  and  crops 
on  the  estate  at  the  time  of  the  testator's  death,  and  a 
declaration  ^^  that  the  defendant  (the  widow)  having 
had  an  opportunity  of  purchasing  the  said  undivided 
moiety  by  reason  and  in  consequence  of  the  interest  she 
acquired  in  the  property  in  question  under  and  by 
virtue  of  the  will,  the  testator's  estate  was  entitled  to 
the  benefit  of  such  purchase;  that,  accordingly,  upon 
being  repaid  the  consideration  money,  the  defendant 
might  be  declared  a  trustee  of  the  premises  for  the  be* 
nefit  of  the  persons  interested,  and  be  decreed  to  do  all 

necessary 
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Mcesnry  acta  for  conveying  the  same;  but,  in  case  the         1817. 

Court  should  be  of  opinion  that  the  defendant  was  at 

liberty  to  purchase,  and  did  purcl^ase,  the  inheritance  of 

the  said  undivided  moiety  for  her  own  benefit,  then  that       Russell. 

the  lease  previously  taken  by  her  might  be  declared  to 

be  subject  to  the  trusts  of  the  will,  and,  as  the  term  thereby 

granted  had  merged  in  the  freehold  and  inheritance,  that 

she  might  be  decreed  to  grant  a  new  lease  to  the  trustees 

upon  the  trusts  of  the  will,  for  so  much  of  the  term  as ' 

would  have  been  expired  if  she  had  not  purchased  the 

inheritance. 

Marty  Cooke^  and  SetWy  for  the  plaintifis. 
Fanblanjue  and  Wingfieldy  for  the  defendants. 

[The  questions  raised  were  so  fully  discussed  in  the 
judgment  which  was  afterwards  pronounced,  that  it 
leems  unnecessary  to  make  any  other  statement  of  the 
arguments.] 


The  Master  of  the  Rolls. 

The  first  question  in  this  case  is,  under  which  of  two 
danses  in  the  will  the  live  stock  on  the  testator*s  farm  is 
comprehended  —  whether  under  that  which  gives  an 
absolute  interest  to  the  widow,  or  that  which  gives  her 
only  an  interest  for  life  in  the  articles  bequeathed  to  her. 

[His  Honour  here  read  the  clauses  in  question.] 

The  plaintiffs  say,  that  the  live  stock  used  upon  the 
turn  does  not  pass  to  the  widow  absolutely,  under  the 
Words  ^'  stock  of  cattle  and  horses,'*  but  only  for  life, 
ander  the  word  *^  stock,''  in  the  second  of  these  dauses. 
That,  to  be  sure,  is  a  strong  proposition ;  for  it  is  say- 
ing, that,  by  the  words  ^^  stock  on  the  farm,"  cattle 
and  horses  are  more  properly  designated,  than  by  the 

Vol.  III.  O  very 
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very  words,  ^  cattle  and  horses.'*  If  the  testator  had 
spoken  of  horses,  only  in  conjunction  with  carriages,  he 
might  be  supposed  to  mean  carriage  horses,  and  not 
farm  horses '-but  he  gives,  not  merely  his  cattle  and 
horses,  but  ^^  all  his  stock  of  cattle  and  horses.*'  Unless, 
therefore,  it  can  be  contended,  that  his  form  stock  is  not 
his  stock,  or  that  all  his  stock  means  something  less 
than  his  whole  stock,  I  do  not  see  bow  the  plaintiffs  can 
succeed  in  this  part  of  it. 


On  the  second  clause,  a  question  arises,  as  to  the 
nature  of  the  interest,  which  the  widow,  as  tenant  for 
life,  takes  in  articles,  (such  as  corn  and  hay,)  of  which 
the  use  consists  in  the  consumption.  I  doubt  whether 
the  testator  really  intended  to  confine  her  to  a  life  in- 
terest in  such  articles :  but  the  words,  ^^  during  her  na- 
tural life,"  are  thrown  in  at  the  end  of  the  clause ;  and 
I  do  not  know  how  to  restrain  their  application  to  any 
particular  part  of  their  claim. 

In  Porter  v.  Toumaj/(a\  Lord  Alvanlej/  say  s, "  There 
^^  has  been  a  great  doubt  among  Judges,  what  a  person, 
^^  having  a  limited  use  of  such  articles,  must  do.  Some 
^^  learned  Judges  have  thought,  that  they  must  be  sold, 
^^  and  that  a  person  so  entitled  is  to  have  only  the  interest 
'^  of  the  money.  That,"  he  adds,  ^^  is  a  very  rigid 
'^  GOBStrncticm."  It  is,  however,  what  is  contended  for 
by  the  plaintiffs  in  the  case  now  before  me.  My  con- 
ception is,  that  a  gift  for  life,  if  specific,  of  things 
^  qucB  ipso  usu  consummUur^^^  is  a  gift  of  the  property ; 
fjpio  usu  consu-  „d  ^1  ii,^^  cannot  be  a  limitation  over  after  a  life 
mutUurj  Is  a  gift 

of  the  property :  and  there  can  be  no  limitation  over  after  a  life  in- 
terest in  saeharticlest  bot  if  incladed  in  a  residuary  bequest  for  life, 
they  most  be  sold,  and  the  Interest  enjoyed  by  the  temtnt  for  life. 


A  specific  be- 
quest, for  life, 
of  things  gua 


(«)  3  Vet.  311. 
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interest  in  each  articles.    If  included  in  a  residuary  1817. 

bequest  for  life,  then  they  are  to  be  sold,  and  the  in-       "^^^^^^^^ 
terest  enjoyed  by  the  tenant  for  life.    Originally  we       Randall 
know  that,  by  our  law,  there  could  be  no  limitation       Russelim 
over  of  a  chattel,  but  that  a  gift  for  life  carried  the 
absolute  interest.    Then  a  distinction  was  taken  be- 
tween the  use  and  the  property.    The  use  might  be 
given  to  one  for  life,  and  the-  property  afterwards,  to 
another. 

A  gift  for  life  of  a  chattel  is  now  construed  to  be  a  When  the  use 
gift  of  the  usufiruct  only.    But,  when  the  use  and  the  and  the  pro- 
property  can  have   no  separate  existence,  it  should  perty  can  hate 
seem  that  the  old  f-ule  must  still  prevail,  and  that  a  «« separate  ex- 
Umitation  over,  after  a  life  interest,  must  be  held  to  **«*«°^®»  **"®  ®^^ 

he  iaeftetual.    But  I  do  not  see  how  any  definite  de-  '^".f  """^  fj^' 

vail,  7nz»  that  & 
claration  can  be  made  on  this  subject,  until  it  shall  be    .^^  ^^^  |.|.^ 

ascertained  of  what  the  crop  and  stock  on  the  ferm  carries  the  ab- 
Gonsisted  at  the  time  of  the  testator's  death.  On  that  solute  interest. 
point  some  inquiries  must  be  directed.  j^  ^i^i^  ^^^^ 

where  the  gift 
It  has  been  seen,  by  the  clauses  I  before  read,  that  was  of  a  lease- 
the  testator  gave  his  farm  at  Longlands  to  his  wife,  kold  farm,  and 
doring    her    widowhood.    Out   of  this   bequest  two  the  stock  and 
questions  arise.  crop  thereon, 

an  inquiry  was 

directed,  to  as- 
I.  The  testator  was  seised  in  fee  of  an  undivided  certain  of  what 

moiety  of  this  estate  of  Longlands.  The  other  moiety  the  stock  con- 
belonged  to  St.  Johh*s  College^  Oxford;  but  the  tes-  sisted. 
tator  was  lessee,  under  the  College,  of  that  moiety  also. 
The  lease,  it  seems,  had  expired  before  the  testator's 
death;  but  he  continued  to  occupy,  as  tenant  from 
Srear  to  year ;  and,  in  the  year  1807,  the  widow  (the 
tenant  for  life)  obtained  a  lease  from  the  College,  in 
ber  own  name,  for  a  term  of  fourteen  years. 

02  It 
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It  i8  made  a  question,  whether  this  renewed  lease  is 
subject  to  the  trusts  of  the  will,  or  the  absolute  property 
of  the  widow.    On  that  point,  however,  I  do  not  see 
how  any  doubt  can  be  entertained. — According  to  the 
case  oi  James  v.  Dean(ja)y  the  testator  had  a  devisable  in- 
terest  in  the  premises,  and  the  new  lease  became  subject 
to  the  same  trusts  on  which  that  interest  was  devised. 
It  was  attempted  to  take  a  distinction,  in  this  respect, 
between  a  renewal  by  a  tenant  for  life,  and  a  renewal  by 
a  trustee  or  executor.     But  that  the  principle  of  what 
is  commonly  called  the  Rumford  market  case  (b)  applies 
to  a  tenant  for  life,  as  well  as  a  trustee  or  executor,  was 
determined  in  Foster  v.  Marriott  (c),  and  Rowe  v.  Chi' 
Chester  (d).    It  is  true  that,  in  the  latter  case,  JUn. 
Rowe  was  executrix,  as  well  as  tenant  for  life :  but  it  was 
not  her  character  of  executrix,  but  of  tenant  for  life,  that 
gave  her  the  opportunity  of  renewing.   In  Pickering  v. 
Votcles(e)j  Liord  Thurlow  takes  the  point  to  be  settled. ' 
In  the  present  case,  the  greatest  part  of  the  renewed 
term  is  already  expired ;  and  the  widow  may  herself 
exhaust  the  whole  interest.    The  plaintiffs  will  not, 
therefore,  in  all  probability,  derive  much  advantage 
from  the  decision  of  this  point  in  their  favour.    They 
have,  however,  a  right  to  a  declaration,  that  the  re- 
newed lease  is  subject  to  the  trusts  of  the  will ;  and  it 
must  be  settled  by  the  Master,  what  proportion  of  the 
fine  paid  on  renewal  is  to  be  borne  by  them. 


II.  It  appears  that,  after  the  lease  was  granted,  the 
College,  under  the  authority  of  an  act  of  parliament,  con- 


(a)  11  Ves.383.  IdVes. 
336. 

(6)  SeL  Ca.  Cha.  61. 
Reech  V.  Sandfitrdy  so  called* 
See  Ambler,  719. 

(c)  Ambler,  6G8. 


id)  Ainb.715.  lBro.198. 
note.  And  Owen  ▼•  WiU 
ltam#,  Amb.  734.  lBro.199, 
note. 

(e)  1  Bro.  197. 
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veyed  thia  estate  to  a  Mr.  Hull  in  exchange  for  some 
property  of  his,  and  he  sold  the  reversion  in  fee  to 
Mrs.  Russell. 

On  the  part  of  the  plaintifls,  it  is  contended,  that  the 
reversion  so  purchased  is  also  subject  to  the  trusts  of 
the  testator's  will.  But  the  bill  does  not  state  to  which 
of  those  trusts  it  is  conceived  to  be  subject,  or  for  whom 
this  estate  is  claimed.  The  testator  has  given  his  free- 
hold and  his  leasehold  property  in  different  ways.  The 
eldest  son  is  sole  devisee  of  the  freehold  estates ;  all 
the  children  are  entitled  to  the  leasehold  and  personal 
property.  To  the  eldest  son,  separately,  no  interest 
whatever  is  given  in  this  moiety  of  the  estate.  Such 
interest  as  the  testator  had  in  it,  he  divided  between 
the  wife  and  all  the  children.  The  eldest  son,  surely, 
cannot  say,  that  any  further  interest  acquired  in  that 
estate  is  to  belong  exclusively  to  him.  The  widow  has 
purchased  no  interest  in  any  estate  that  was  limited  to 
him  by  the  will,  and  therefore  cannot  be  a  trustee  for 
him.  I  presume,  then,  it  is  for  all  the  children  that  the 
fee  is  claimed,  as  coming  in  the  place  of  the  leasehold 
interest,  of  which  they  had  the  remainder. 

No  case  was  mentioned,  in  which  this  sort  of  equity 
bad  been  carried  to  such  a  length.  The  ground  com- 
monly stated,  on  which  the  renewed  lease  becomes  sub- 
ject to  the  trustsof  a  will  disposing  of  the  original  lease, 
11,  that  the  one  is  merely  an  extension  or  continuation 
of  the  other.  But  the  fee  is  a  totally  different  subject, 
which  the  testator  had  it  not  in  his  contemplation  to 
acquire  or  dispose  of.  Yet,  if  Mr8.' Russell  had  pur- 
chased from  the  College,  it  might  be  said,  that  she 
thereby  intercepted  and  cut  off  the  chance  of  future  re- 
newals, and,  consequently,  made  use  of  her  situation  to 
prejudice  the  interests  of  those  who  stood  behind  her; 

and 
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and  there  might  be  some  sort  of  equity  in  their  claim 
to  have  the  reversion  considered  as  a  substitution  for 
those  interests ;  although,  as  I  have  already  said,  I  am 
not  aware  of  any  decision  to  that  effect.  But,  here, 
the  situation  of  the  parties  was  altered  by  the  act  of  the 
landlord,  without  any  intervention  of  the  tenant  for  life. 
The  College  had  aliened  the  property  to  an  individual. 
The  benefit  attending  the  tenant-right  of  renewal  with 
a  public  body  was  gone.  A  lease  at  a  rack  rent  was 
all  that  was  to  be  expected  from  the  private  proprietor. 
Mrs.  MusselPu  purchase  from  the  first  vendee  wrought 
no  change  whatever  in  the  situation  of  those  who  had 
bad  interests  in  the  lease  as  a  College  lease.  Before 
she  bought,  it  had  become  a  lease  that  must  expire  at 
the  end  of  fourteen  years.  Whether  Mr.  Hull  sold  or 
kept  the  reversion,  was  a  matter  of  indifference  to  them. 
It  is  not  enough  to  say  that  Mrs.  SusscWq  situation, 
as  tenant  for  life,  gave  her  the  opportunity  of  making 
the  purchase.  They  must  go  on,  and  shew,  what  right 
or  interest  of  theirs  she  acquired  or  defeated,  by  mak* 
ing  the  purchase.  There  never  was  a  stronger  case  for 
taming  the  purchaser  of  a  reversion  into  a  trustee  for 
those  who  had  the  antecedent  interests  in  the  estate  thaa 
that  of  Norris  v.  Xe  Neve  (a).  Norris  was  the  executor 
of  the  testator's  will :  he  was  also  trustee  of  a  term  for 
payment  of  debts.  He  had  had  the  management  of  the 
testator's  affairs,  and  was  in  possession  of  all  his  deeds. 
The  testator  had  made  different  limitations  of  his  estate, 
for  life,  and  in  tail,  with  an  ultimate  remainder  to  his 
own  right  heirs.  Norris  found  out  the  right  heir,  and 
obtained  from  him  the  reversion,  for  a  small  sum  of 
money.  The  persons  who  had  the  limited, interests  in 
the  property  contended,  that  this  purchase  by  Norris^ 
under  such  circumstances,  ought  to  be  considered  as  a 
trust  for  them  or  some  of  them — and  they  likened  it  to 

(a)  3  Atk.  26. 

the 


CASES  IN  CHANCERY. 


IJ 


the  case  of  a  trustee  obtaining  the  renewal  of  a  lease 
for  his  own  benefit.  Lord  Hardwicke^  though  highly 
disapproving  of  Narria^s  conduct,  and  expressing  a 
strong  desire  to  turn  him  into  a  trustee,  jet  could  not 
find  a  ground  for  declaring  the  purchase  to  be  a  trust 
for  those  who  had  nothing  at  all  to  do  with  the  rever« 
sion.  (a)  In  the  present  case  the  plaintiffs  stood  wholly 
unconnected  with  iSftr/rsreveraioiiary  interest.  Whether 
he  sold  it  to  Mrs.  RusseU^  or  to  any  other  person,  was 
a  matter  of  indtflference  to  them.  All  they  aUege  is, 
that,  iDasmucb  as  her  situation  gave  her  an  opportunity 
to  make  the  porchaae,  she  ought  to  be  turned  into  a 
trustee  for  them.  But  the  case  to  which  I  have  referred 
furnishes  a  sufficient  answer  to  that  argument  I  think 
Aere  is  even  less  ground  for  turning  her  into  a  trustee 
for  tkem,  than  there  woaU  have  been  for  considering 
JVeffit  as  a  trustee  for  the  parties  interested  in  the 


1817. 


Randall 
RusasLL. 


This  part  of  the  bill  must,  thereforey  be  dismi8Bed.(i) 


(a)  3  Atk.  37  &  38. 

{h)  See  Nuhett  v.  Treden* 
n&lr,  1  Ball  &  Beattj,  29. 
Mwhamfi.  Dillon^  lb.  409. 


IFmtlbtpv.  Ti^^,  iBsU  &  B. 
196.  E^e  V.  Do^phin^  lb. 
290.  See  also  Hardman  ?. 
Johnson^  post. 
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Rolls* 

Jufyy         LYDIA  ANN  DOWNES,         -        Plaintiff j 

AGAINST 

GRAZEBROOK  and  CHAMBERLAYNE, 

Defendants. 


Jug.  16* 


ConTcjance  of    yN  the  month  of  August  1815,  the  plaintiff  being  in 
an  esUte  to  D.    X  want  of  money  to  pay  off  a  debt,  for  which  an  estate 

•V_  ^^  ^,        "of  which  she  was  seised  in  fee,  subject  (as  was  stated  in 
rity  for  the  re*      ,     ,,_,^  •      i  ^     i        ^,      ,     , 

ioTestment  of  a  ^  ^  *^  *  mortgage  to  the  defendant  Chamberlayney 

specific  sam  of  ^^^  ^^  liable  under  a  power  of  sale  to  one  Glazier^  ap« 

stock,  and  for  plied  to  the  defendant  Grazebrookj  ivho  agreed  to  lend 

paymeiit  of  the  her  the  sum  of  7S00/.  3  per  cents,  upon  the  plaintiff's 

diTideods  in  the  undertaking  to  replace  the  same  on  the  15th  of  March 

mean  time,  with  following;  and  in  order  to  secure  such  re-investment, 

a  power  o  sa  e    iQ^ther  with  the  amount  of  the  dividends  in  the  mean 
in  case  of  de«  .      , 

|.   |.  time,  to  make  a  conveyance  of  her  estate  to  the  de« 

Under  this  fendant  by  way  of  mortgage,  with  a  power  of  sale  in  ofse 

deed,  1>.  is  a  of  default.    Accordingly  the  defendant,  at  the  plain- 

tmstee  for  the  tiff's  request,  sold  the  stock,  and  paid  the  whole  produce 

party  making  (4068/.)  into  the  hands  of  the  plaintiff  or  her  attorney ; 
the  conveyance,  ^n  J  by  indenture  dated  the  16th  of  September  1815, 

-.  '  " '"    '  (which  was  prepared  by  the  plaintiff's  attorney,  and 

Dorchas'nff  for  ^^^^^  ^^^  direction,)  reciting  that  the  defendant  had 

himself  so  long  as  he  continaes  to  be  a  trustee  without  the  consent  of  his 
cestuy  que  trust.  Therefore,  the  estate  being  pnt  ap  to  sale  by  auction, 
at  which  C  as  agent  for  D.  was  the  only  bidder,  and  it  was  knocked 
down  to  him  accordingly,  the  sale  was  decreed  not  to  stand,  although  no 
evidence  of  fraud  or  under?alue ;  and  not  to  be  supported  by  e?idence 
of  the  plaintiff's  haying  known  and  approved  of  the  sale  taking  place, 
and  afterwards  attempting  to  damp  it,  nor  of  a  preyious  conyersation 
with  her  attorney  in  which  the  latter  exhorted  the  purchaser  to  bid  a 
good  price  for  the  estate  to,  keep  up  the  sale. 

Quaere^  If  C  had  purchased  for  himself,  and  not  for  D.,  whether  the 
'sale  conld  have  been  supported;  he  being  present  in  the  character  of 
solicitor  for  D.  the  vendor. 

advanced 
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idvaneed  to  the  plaintiff  the  abore  snm  of  stock,  and        1817. 

had  at  the  request  of  the  plaintiff  sold  the  same,  and       ^^^V^i/ 

paid  to  the  plaintiff  the  net  produce  thereof  to  the       -Downss 

amount  above  mentioned,  and  that  it  was  agreed  on  the  GraAZEBRooK. 

treaty,  for  and  at  the  time  of  the  said  loan,  that  the 

plaintiff  should  secure  the  said  stock  to  the  defendant, 

together  with  the  dividends  thereof  as  after  mentioned, 

it  was  witnessed  that,  in  pursuance  of  the  agreement, 

the  plaintiff  bai^ned  and  sold  to  the  defendant  and 

his  heirs  the  said  estate,  upon  trust  for  the  plaintiff,  till 

default  made  in  the  re-investment  at  the  time  agreed 

upon,  or  in  payment  to  the  defendant  of  all  dividends 

and  interest  which  in  the  mean  time  the  defendant  would 

have  received  or  been  entitled  to  in  case  the  stock  had   ^ 

remained  standing ;  and,  after  any  such  default,  upon 

trust  to  sell  by  public  auction  or  private  contract,  and 

out  of  the  produce  in  the  first  place  to  reimburse  him- 

self  all  expenses,  and  next  to  re-purchase  the  same 

amount  of  stock  in  his  own  name,  and  retain  to  himself 

all  dividends  and  interest  which  he  would  in  the  mean 

time  have  been  entitled  to  if  the  stock  had  remained 

BDSold ;  with  a  covenant  by  the  plaintiff  to  re-transfer 

and  pay  the  dividends  accordingly. 

In  April  1816,  the  defendant  demanded  payment  of 
two  dividends  then  due,  together  with  a  further  sum  of 
18/.,  which  he  had  since  advanced  by  way  of  loan  to 
the  plaintiff,  amounting  in  all  to  234/.;  and,  the  plain- 
tiff being  unable  to  pay,  he  took  her  promissory  note  for 
the  amount.    The  plaintiff  having  also  made  default  in 
the  re-investment  of  the  stock  at  the  stipulated  period, 
prevailed  on  the  defendant  to  grant  her  an  extension  of 
the  time  on  the  further  security  of  a  bond  for  200/.  con- 
ditioned for  the  re-investment  on  the  1st  of  August  fol- 
lowing ;  which  bond  (dated  the  Idth  of  June  1816)  con- 
tained a  r^ital  <^  that  the  plaintiff  then  was  and  stood 

^'  indebted 
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1817..        ^<  indebted  to  the  defendant  in  a  sum  amounting  Ut 
^^  7200/.  3  per  cents,  which  the  defendant  had  some  time 
^  before  sold  out  and  advanced  to  the  plaintiff  under 
Grazebrook*  '^  an  express  stipulation  for  the  re-investment  at  a  cer« 

^^  tain  day  then  fixed,  which  the  plaintiff  had  neglected 
^'to  do,  and  the  same  together  with  all  dividends 
^^  thereon  then  remained  due,  and  that  the  plaintiff  had 
*^  requested  of  the  defendant  to  give  her  till  the  said 
^<  1st  of  August  for  the  re-payment,  and,  in  order  to 
'^  indemnify  its  repurchase  at  that  time  had  proposed  to 
'^  enter  into  the  said  bond.'*  This  bond  was  prepared 
by  the  defendant's  solicitor,  in  lieu  of  one  before  pre- 
pared  by  the  plaintiff's  solicitor,  which  the  defendant 
'    delivered  up  to  be  cancelled  as  being  informal. 

At  the  time  stipulated  by  this  bond  for  the  re-invest- 
ment  and  payment  of  dividends,  default  was  again  made 
in  both,  and  the  plaintiff  then  agreed  to  make  to  the  de- 
fendant an  absolute  conveyance  of  the  estate,  for  wUeh 
purpose  the  draft  of  a  deed  was  accordingly  prepared ;  bat 
the  plaintiff  afterwards  refused  to  perform  her  agreement ; 
and  thereupon  the  defendant  brought  an  ejectmeat, 
and  caused  an  affidavit  of  debt  to  be  prepared,  witb  a 
design  of  proceeding  to  an  arrest ;  to  prevent  which  the 
plaintiff  executed  a  letter  of  attorney  to  enable  the  de- 
fendant to  sdl  the  premises,  and  also  signed  a  warrant 
of  attorney,  the  condition  whereof  was,  ^<  that  no  ae- 
'*  tion  or  other  proceedings  should  be  commenced  or 
^^  prosecuted  against  the  plaintiff,  her  lands  and  tone- 
*^  ments,  goods  and  chattels,  upon  the  judgment  to  be 
^^  entered  up  in  pursuance  thereof,  unless  de&ult  should 
^^  be  made  in  transferring  and  replacing  the  stock,  and 
^^  in  payment  of  the  sum  of  324/.  for  dividends  already 
^^  due  on  the  same,  and  of  all  future  dividends,  toge- 
<'  ther  with  lawful  interest  on  the  dividends  already  d«e, 
^^  from  the  day  on  which  the  last  of  such  dividend!; 

"  would 
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^^  would  have  been  received  if  the  stock  had  remained         1817. 

•^  unsold,  and  interest  on  the  accruing  dividends,  from       ^"^"v-^^ 

'^  the  time  they  should  respectively  become  due,  to  the        ^ownjs 

<<  day  of  payment ;  and  also  in  payment  of  the  costs   GaAZEBaooK. 

^^  of  all  actions  and  processes  occasioned  by  the  default 

^^  of  re-investment,  and  other  expenses  incident  thereto, 

'^  to  be  taxed  if  necessary :  and  in  case  default  should 

'^  be  made  in  replacing  and  performing  the  matters 

*^  aforesaid  on  or  before  the  1st  oiJune  then  next,  and 

<<  the  estate  should  be  previously  sold,  and  the  proceeds 

^^  of  sale  prove  insufficient  for  the  replacing  and  per- 

^  forming  thereof,  then  it  was  agreed  that  execution 

^'  should  issue  for  the  sum  of  6000/.,  or  so  much 

^^  thereof  as  would  enable  the  defendant  to  replace  the  # 

^^  stock  on  the  1st  of  JunCy  and  pay  himself  the  interest, 

^  dividends,  and  costs,  or  so  much  thereof  as  should 

^<  remain  unsatisfied  out  of  the  proceeds  of  the  estate; 

<<  and  that  the  sheriff  might  levy  the  same,  and  also  the 

'^  costs  of  entering  up  judgment,  and  all  other  inci- 

^'  dental  expenses.    And  it  was  thereby  agreed  that,  in 

^  the  event  of  the  defendant's  being  obliged  to  re- 

^  sort  to  his  remedies  under  the  warrant,  no  execu- 

^  tion  should  be  issued,  or  action,  suit,  or  other  pro- 

^  cess  prosecuted  against  the  plaintiff  personally  under 

^  the  judgment,  and  that,  if  the  proceeds  of  the  levy 

^should  turn  out  more  than  sufficient  for  the  pur- 

^  poses  aforesaid,  then  the  distress  so  to  be  taken 

^<  should  not  be  deemed  excessive,  but  all  overplus 

^should   be  returned  to   the  plaintiff,  her  execu- 

^  tors,  &c.  or  to  whosoever  else  should  be  entitled 

**  thereto." 

On  the  Ist  of  JunCj  (the  time  limited  by  this  warrant 
of  attorney,)  default  was  again  made ;  and  thereupon 
the  defendant  proceeded  to  a  sale  of  the  estate  by  public 
auction,  with  the  knowledge  of  the  plaintiff,  and  after  a 

previous 
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181T»         prerious  consultation  with  her  attorney,  who  recom<- 
^'^^^^^^       mended  the  auctioneer  by  whom  the  sale  was  to  be  had^ 
r*™       and  who  was  a  friend  of  the  plaintiflTs,    At  this  sale^ ' 
Grassbeook*  the  defendant,  and  a  Mr.  Ctarke,  (as  his  attorney  and 

agent,)  were  present,  and  Clarke^  as  such  attorney  or 
agent,  bid  for  the  estate  4000  guineas,  at  which  sum  it 
was  knocked  down  to  him ;  the  bill  stating  that,  by  such 
bidding  on  behalf  of  the  defendant,  others  were  de« 
terred,  who  would  else  have  offered  to  become  purchasers 
at  the  sale;  the  answer,  on  the  contrary,  denying  such 
statement,  and  alleging  that,  previous  to  the  sale  taking 
place,  the  defendant  ¥ras  taken  by  the  plaintiff ^s  soli- 
citor into  a  private  room,  where,  in  the  presence  of  the 
%  auctioneer,  the  latter  urged  him  ^^  to  bid  a  good  price 
^^  for  keeping  up  the  sale ;"  to  which  the  defendant  an- 
swered that  it  W8I6  not  his  intention  to  bid,  but  that,  if 
he  did,  it  would  be  in  the  exercise  of  his  own  discretion^ 
and  that  the  estate  must  be  sold.  The  answer  went  on  to 
state  circumstances,  from  which  it  was  inferred  that  the 
plaintiff  had  herself  so  acted  as  to  prevent  a  sale  to  any 
other  person;  namely,  that,  on  the  estate  being  put  up^ 
a  person  stood  forward,  and  declared  that  the  plaintifl^ 
(whom  he  had  seen  that  morning,)  had  declared  to  him 
that  she  would  not  consent  to  the  sale ;  that,  though  the 
plaintiff's  own  attorney  was  present  when  this  declar- 
ation was  made,  and  was  called  upon  by  the  defendant 
to  state  that  the  sale  was  made  with  the  plaintiff's  con« 
currence,  he  preserved  an  obstinate  silence ;  and  the 
same  person  who  made  the  declaration  was  afterwards 
seen  in  close  conversation  with  the  plaintiff's  solicitor. 
The  defendant  stated  his  belief  that  the  person  in 
question  was  sent  by  the  plaintiff  or  her  solicitor  to  pre- 
vent a  sale,  and  proceeded  to  state  that,  at  the  time  of 
Clarke's  bidding,  no  other  person  had  bid,  although  the 
estate  had  been  then  put  up  for  a  considerable  time,  and 
no  other. bidding  was  afterwards  made,  although  the 

auctioneer 
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aactioneer  parposelj  kept  it  open  more  than  tbe  usual         1817. 
time.  v^v^h/ 

DOWNES 

No  notice  was  given  by  Qarke  at  the  time  of  the  G&az£Bbook* 
sale,  or  afterwards,  of  liis  attending  and  bidding  on  be- 
luJf  of  the  defendant 

The  bill,  chaiging  gross  fraud  and  collusion,  prayed 
a  declaration  that  the  deed  of  September  1815  was 
fraudulent,  inasmuch  as  it  purported  to  secure  the  re- 
transfer  to  the  defendant  Grazebrook  of  the  7200/.  stock, 
and  the  payment  of  such  sums  as  he  would  have  re- 
ceived for  dividends  thereupon  if  standing  in  his  name, 
and  that  the  same  may  stand  and  be  a  security  for  such  # 
sums  only  as  had  been  actually  advanced  and  paid  by 
the  defendant  to  or  for  the  use  of  the  plaintiff,  with  in- 
terest;—an  account; — the  delivery  up  of  the  promis- 
sory note,  bonds,  and  warrant  of  attorney,  to  be  can- 
celled ;"— an  injunction  to  restrain  the  defendant  from 
commencing  or  prosecuting  any  action  on  the  note  or 
bonds  and  from  causing  the  Sheriff  to  make  a  return  to 
the  writ  of  execution,  or  further  prosecuting  the  same, 
or  proceeding  in  the  said  action,  or  prosecuting  any 
other  action  on  the  covenant  in  the  deed.  The  bill  also 
prayed  an  account  against  Chamber laj/ne(^ho  was  stated 
to  be  a  prior  mortgagee) ; — that  the  con  tract  entered  into 
by  Clarke  on  behalf  of  Grazebrook  might  be  declared 
void;— an  injunction  to  restrain  both  the  defendants 
from  selling  or  conveying  any  of  the  lands  except  under 
tbe  direction  of  the  Court; — and  a  sale  under  such  di- 
rection, with  other  matters  incident  thereto. 

The  answer  of  the  defendant  Grazebrook  denied  all 
the  charges  of  fraud  and  collusion  made  by  the  biU,  and 
all  notice  of  prior  incumbrances,  insisting  on  the  validity 

and  proceedings  so  made  and 

entered 
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1817.         entered  into,  and  instituted ;  submitting  to  the  CbuK  the 

question,  whether  either  Clarke,  or  the  defendant,  could 

become  the  purchaser  of  the  estate,  and  whether  the 

Gbazuirook*  contract  so  entered  into  by  the  former  could,  under  the 

circumstances  of  the  case,  be  supported  ;  and  claiming 
the  benefit  of  the  statute  4  and  5  W.  and  M.  c.  16.  ^^  for 
«  preventing  frauds  by  clandestine  mortgages,"  on  the 
ground  that  this  was  a  mortgage  to  Grazebrook  without 
notice  of  a  prior  mortgage,  if,  as  the  bill  alleged^ 
the  mortgage  to  Chamherlaj/ne  was  in  &ct  prior  to 
Chrazehrook^B. 

The  plaintiff  now  moved  for  an  injunction  to  restrain 
the  defendant  Grazebrook  from  commencing  or  prose* 
cuting  any  actions  on  the  promissory  note  and  bonds, 
and  from  receiving  any  monies  levied  in  execution  of 
the  writ  issued  as  aforesaid,  and  in  like  manner  to 
restrain  the  Sheriff  of  Northamptonshire  from  paying 
over  to  the  defendant  the  monies  so  levied,  until  answer 
or  further  order;  and  for  an  injunction  also  to  restrain 
the  defendant  from  selling  or  conveying,  orinany  man« 
ner  disposing  of,  the  lands,  &c.  comprised  in  the  inden« 
t4ire  of  the  16th  of  September  1815,  which  were  put  up 
to  sale  by  his  order,  or  under  his  authority. 

Bell  and  JBasletooody  in  support  of  the  motion,  in- 
sisted on  various  objections  to  the  securities  taken  and 
proceedings  adopted  by  the  defendant,  as  harsh  and 
oppressive,  and  taking  advantage  of  the  situation  and 
distresses  of  the  plaintiff;  principally  contending  that 
the  defendant,  as  standing  in  the  situation  of  a  trustee, 
could  not  be  a  purchaser — that  the  sale  to  a  person  at- 
tending in  the  character  of  bis  agent  was  therefore  void 
—  and  that  the  proceedings  which  had  subsequently 
taken  place,  could  not  be  supported,  as  being  contrary 
to  the  agreement  between  the  parties,  which  was  that 

the 
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tlie  estate  should  first  be  sold,  and  the  other  securities         1817. 
resorted  to  onlj  in  case  of  a  deficiency.  \^v-v-/ 

DOWNES 

V, 

Sir  S.  Ramilly  and  BtameSj  for  the  defendant,  resisted  Gbazebrook. 
the  charges  of  improper  conduct,  insisting  that  it  was 
owing  to  the  defendant's  forbearance  that  the  estate  had 
not  been  sold  long  before,  and  the  former  securities 
made  available  to  their  full  extent ;  that  the  sale  was 
strictly  regular,  and  the  purchase  actually  thrown  upon 
Clarke  in  consequence  of  the  plaintiff's  own  fraudulent 
attempts  to  damp  the  sale;  and,  lastly,  that  the  de« 
fendant  could  not  be  considered,  under  the  circum- 
stances, as  a  trustee,  in  the  light  in  which  the  Court 
holds  a  purchase  by  a  person  in  the  situation  of  a  trustee 
as  fraudulent  and  void. 

The  liORD  Chancellob. 

If  the  question  is  to  turn  on  whether  Clarke  was  a 
purchaser  for  Grazebrooky  or  for  himself,  and  it  ap- 
pears that  he  has  a  good  contract,  the  case  is  of  so  much 
importance  in  point  of  principle  that  I  shall  read  the 
answer  before  I  determine  it.  With  regard  to  the  pre- 
vious transactions,  Grazebrook  might  bargain  for  the 
retransfer  of  the  stock,  and  the  payment  of  dividends; 
bathe  could  not  bargain  ab  ante  for  interest  on  the  di- 
vidends remaining  unpaid.  The  warrant  of  attorney, 
however,  goes  that  length,  and  so  far  it  cannot  be  en- 
forced in  a  court  of  equity. 

But  the  great  question  is  on  the  sale  itself,  and,  as  to 
that,  I  am  of  opinion  that  Grazebrook  cannot  be  consi- 
flered  otherwise  than  as  a  trustee  under  the  conveyance 
te  him  of  the  estate  by  the  deed  of  the  16th  of  September 
1815.  Now  a  trustee  cannot  (generally  speaking)  be- 
come a  purchaser,  either  by  private  contract  or  pub- 
licly ;  and  there  is  a  case  in  Vesej/y  where  it  was  laid 

1  down 
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1817.         down    by   Lord    Hardwickey  that  such  a  purchase 


should  not  be  allowed  to  stand,  although  not  the  trus- 
^^  tee  himself,   but  another  on  his  behalf,   had  bought 

Gbazebrook*   the  estate  at  a  public  auction  (a).    I  take  it,  however, 

that  the  doctrine  is  not  accurately  stated  in  saying  that 
under  no  circumstances  whatever  a  trustee  can  pur- 
chase (&).  A  trustee  for  sale  is  bound  to  bring  the 
estate  to  the  hammer  under  every  possible  advantage  to 
his  cestuy  que  trust.  He  may,  if  he  pleases,  retire  from 
being  a  trustee,  and  divest  himself  of  that  character,  in 
order  to  qualify  himself  to  become  a  purchaser;  and  so 
he  may  purchase,  not  indeed  from  himself  as  trustee, 
but  under  a  specific  contract  with  his  cestuy  que  trust. 
But,  while  he  continues  to  be  a  trustee,  he  cannot, 
without  the  express  authority  of  his  cestuy  que  trusty 
have  any  thing  to  do  with  the  trust  property  as  a  pur« 
chaser.  In  order  to  make  the  sale  in  the  present  case 
a  valid  transaction,  it  is  therefore  incumbent  on  Mr. 
Graxebrook  to  shew  that  he  had  such  an  authority  to 
enable  him  to  become  a  purchaser  at  that  sale.  Now,  hit 
answer  states  the  conversation  between  himself  and  the 
plaintiff's  solicitor,  as  amounting  to  such  an  authority : 

(a)  VPhelpdale  v.  Cooksan^  the  amonnt  of  the  transaction 
1  Ves.  9.  and  see  Belt's  Sap-  shakes  off  the  obligation  that 
plement  to  Vesey  for  the  facts  attaches  upon  him  as  a  tras- 
of  that  case,  and  for  a  refer-  tee,  then  he  may  bay.  . 
ence  to  the  later  authorities.  <<  A  trustee  is  not  pre- 
See  also  Webb  v.  Rorke^  claded  from  bargaining  that 
dScho.and  Lef.061.  he   will    no    longer   act   as 

(b)  See  Exp.  Lac^y  0  Yes.  trustee.  The  cestui  que 
035.  ^^  The  mle  b,  not  that  trust  may  by  a  new  contract 
a  trustee  shall  not  purchase  dismiss  him  from  that  cha- 
from  the  cesii^  que  trusty  but  racter ;  but  even  then  the 
that  he  shall  not  purchase  transaction  must  be  watched 
from  himself.  with   infinite  and  the  mail 

<^  If  a  trustee  will  so  deal     guarded  jealousy,"  &c. 


with  his  cestuy  que  trusty  that 


but 
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|mt  it  is  at  all  times  a  traiiB^ctioa  to  which  the  Court         1817* 
will  look  with  the  utmost  jealousy,  and  it  would  be  too 
diiigeiptts  to  allow  the  solicitor  for  the  cesiui  que  trusty 


DOWNEB 


V, 


ntfiout  ooe  word  of  authority^  to  hiud  his  employer.     GaAsnaooK. 

The  next  question  is  one  of  great  importance,  viz. 
supposing  Clarke  to  be  the  purchaser,  whether,  under 
these  circumstances,  the  sale  can  be  enforced.  I  recol- 
lect that  Lord  Kenyan  (a)  would  not  allow  the  agent 
hr  the  vendor  to  bid  at  a  public  auction,  upon  the 
ground  that  such  a  bidding  would  ha^e  a  direct  tend- 
ency to  damp  the  sale. 


Ths  IfORD  Chancellor  afterwards  stated  that  he 
lad  read  die  answer,  and  although  there  was  not  the 
lightest  ground  for  imputing  to  the  defendant  either 
finaud,  oppression,  or  harshness  of  conduct  towards 
the  plaintiff,  he  thought  that,  consistently  with  the 
general  rule,  the  sale  to  Clarke  could  not  stand. 


The  parties  then  consented  to  a  sale  before  the  Master,  Augiui  3S« 
nd  the  following  order  was  drawn  up : — ^  That  the 
*  Aeriff  of  Northamptonshire  do,  out  of  the  monies  levied 
^  by  him  in  the  action  in  the  pleadings  mentioned,  now 
^  in  his  hands,  pay  the  sum  of  200/,  to  the  defendant 
^  Grazebrook  on  account  of  his  costs,  without  prejudice 
^  to  the  taxation  of  his  bill  of  costs,  or  to  any  other 
^  question  in  (he  cause,  and  do  pay  the  residue  into 

(a)  In  the  case  of  Ttoining  lay  down,  that  the  solicitor 

•^»  Monice^  2  Bro.  C.  C.  226.  in  the  cause  shoald  bare  no- 

Jknd  in  NeUhorpe  t.  Penny'  thing  to  do  with  the  sale ;  as 

«M»,  14  Yes.  517.  the  Lord  the  certain  effect  of  a  bidding 

:AiuifflUor,  said,  <<  It  would  by  the  solicitor  is,  that  the 
'bs  a  Tery  wholesome  rule  to     sals  is  inmcdiatsly  chilled.'* 

Vol.  hi.                      P  "  Court. 


210 


CASES  IN  CHANCERY. 


1817. 


JD0WNE8 

Vm 

Grazebbook. 


^^  Court.  And,  by  consenty  that  the  estates  in  question 
^<  be  sold  with  the  approbation  of  the  Master— all  par^ 
'^  ties  to  join  in  the  sale — to  produce  deeds,  &c. :  and 
^^  the  monies  arising  from  such  sale  to  be  paid  into 
**  Court,  subject  to  further  order." 

R^.  lib.  A.  1816.  fo.  1609. 


Rolls. 

1816. 

June  I9 

1817. 

Augu§tU. 

Parchaser  hav« 
ing  employed 
the  Tender's 
agent  who  had 
notice  of  an 
Incumbrance, 
charged  with 
notice,not  with- 
standing the 
purchase  was 
nade  under  the 
sanction  of  the 
Court,  and  an 
infant  was  in- 
terested in  it. 

Parchaser  of 
an  equity  of  re- 
demption can- 
not set  up  a 
prior  mortgage 
of  his  own,  or 
which  be  has  got 
in,  sgainst  sub- 
sequent incum- 
brances of  which 
he  had  notice. 


TOULMIN  V.  STEERE.  («) 

IN  May  1805,  Ann  Simpson^  spinster,  purchased  of 
Richard  Witts  an  annuity  of  180/.  for  three  lives  in 
consideration  of  SOOO/.  The  annuity  was  granted  and 
secured  in  the^  usual  form,  by  way  of  rent  charge 
upon  certiain  lands  of  which  Witts  was  the  owners 
subject  to  a  mortgage  in  fee  to  Robert  Harrison 
for  securing  5000/.  and  interest,  which  mortgage  was 
excepted  in  the  annuity-deed.  The  deed  contained 
a  corenant  (amongst  others)  on  the  part  of  WiUs 
for  fiirtber  assurance;  and  also  a  power  for  WUts 
to  repurchase  the  annuity  on  payment  of  2045A  and 
all  arrears. 

Mark  Nobk  Daniel  acted  as  solicitor  for  both  parties^ 
prepared  the  deed,  and  was  one  of  the  subscribing  wit« 
nesses  to  it ;  and  so  long  as  the  annuity  continued  to 
be  paid,  the' payments  were  made  through  his  hands. 

In  August  1807,  Ann  Simpson  intermarried  with 
Bryan  Hobne;  on  which  occasion  the  annuity  in  ques* 

(a)  For  the  statement  of  ments,  I  am  indebted  to  Mr. 
this  case,  aod  of  the  argn^     Hodgson. 

2  tion 
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tion  was  assigned  to  Toulmin  and  Thomas  Butlerfield 
£tfNp9^,  upon  certain  trnsts. 

Damd  baring  become  much  embarrassed,  quitted 
the  country  in  1812;  up  to  which  time  the  annuity 
was  regularly  paid.  But  before  that  time,  viz.  in  1806^ 
Wins  borrowed  of  one  JVilbj/  SOOOL  on  a  secoiid 
mortgage  of  these  premises,  and  Wilby  afterwards  got 
in  the  first  mortgage  by  a  transfer  from  Harrison.  It 
did  not  appear  whether  Wilbj/  had,  at  the  time  of  his 
loan,  any  notice  of  Mrs.  Holme^s  annuity.  In  March 
1810,  Witts  sold  the  estate  to  the  trustees  of  the  will  of 
Lee  Steerej  who  purchased  it  under  the  authority  of 
the  Court  of  Chancery,  and  it  was  conveyed  to  the 
'  OSes  of  the  will ;  under  which  uses  Lee  Steere  Steere 
(the  SOD  of  Witts)  was  tenant  for  life  in  possession,  and 
Lee  Steerey  an  in&nt,  his  son,  was  tenant  in  tail  in 
remainder.  The  mortgages  for  5000/.  and  3000/. 
'were  paid  off  out  of  the  purchase  money,  and  Wilby 
the  mortgagee  joined  in  the  purchase  deed  and  conveyed 
the  legal  ^ate  to  the  uses  of  the  wi  IL  William  Hay  don 
wtA  Mark  Noble  Daniel  were  the  trustees  of  the  will. 


1817. 


Toulmin 

V. 

Steere. 


The  bill  was  originally  filed  by  Toulmin  and  Simpson^ 
the  trustees  of  Mr.  and  Mrs.  Holme^B  settlement, 
iind  their  cestui  que  trusts^  against  Lee  Steere  Steere^ 
Lee  Steere  (the  infiint,)  and  Daniel  and  Hat/don  (the 
trustees;)  but,  subsequently,  by  an  amendment,  the 
name  of  Toulmin  was  struck  out  as  a  plaintiff,  and  he 
was  made  a  defendant.  The  bill  charged  notice  of 
the  annuity,  and  prayed  a  declaration  that  it  was  a 
charge  on  the  lands  purchased  by  the  defendants,  in 
fitefcrence  to  the  mortgages,  and  also  an  account  and 
fMtyaent  of  the  arrears :  and  in  case  the  Court  should 
think  tbe^defendants  had  a  right  to  set  up  the  mort- 
gages, or  either  of  them,  in  bar  of  the  annuity,  it 

P  2  prayed 
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19\7.        prayed  thsit  the  plaintifiB  might  be  at  liberty  to  redeem 

^^^^^^      the  mortgages;   that,  upoB  saoh  redemptioB  taking 

xovLiON      place,  the  defendants  might  be  decreed  to  convey  the 

Snwi.       IfigEH  estate  to  the  plaintiflb  discharged  of  all  equity  of 

redemptions  or  so  that  the  defendants  might  not  be 

permitted  afterwards  to  redeem,  exoept  on  eoudition  of 

conveying  the  legal  estate  to  the  plaintifla,  and  of 

making  such  further  assurances  as  might  be  neoeasary 

%>  enable  the  plaintifi  to  recover  their  annuity  as  the 

first  charge  on  the  premises.  The  bill  prayed  also  an  in- 

jmmtion  against  aesig^iing  the  mortgages,  and  a  receiver. 

It  waa  admitted  by  the  answers  of  the  defendants  to 
the  amended  bill,  and  proved  by  evidence  taken  in  the 
canse^  that  Jiwhl  aeled»  in  the  sale  and  purchase  of 
the  estates  as  agent  and  solicitor  for  WUts  the  seller, 
imd  e)flQ  for  the  pnrcbaeenk 

It  was  nqderetpod  that  the  deftndants  had  no  acit«o/ 
notice  q(  the  aimnity  i  and  it  wa9  stated  that  WiUs  the 
vendor  had  concealed  its  exi9tsaee,  but  had  actually 
kft  20451.  in  Ikmiel'§  hand9  to  redeem  it,  which  Z>a- 
niel  converted  to  his  own  use. 

S^  jffeqH  and  Ko^gpoih  for  the  plaintifl^. 

This  canaa  involvea  two  questions*  I.  Whether  the 
defendants  are  entitled  tp  set  up  the  mortgages  at  all  ? 
8.  If  they  can,  then  upon  what  terms  the  plaintiflb  are 
entitled  to  redeeoE^  ? 

I.  If  after  execqtiilg  the  annuity  deed  WiUsy  the 
grantors  had  paid  oflT  the  prior  mortgage,  he  woidd 
Xmve  been  bound  to  convey,  or  charges  the  legal  estate 
for  secunng  the  annuity.  This  would  have  been  not 
only  the  gmeral  equity  between  the  partiees  bot 

results 


V 
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raedta  uAinediatdy  flnoib  tbe  c<nreAliDt  for  further  asBUr-         1817. 

wkA  in  the  antiUity  deed.    Then  any  p6r86ii  claiiniagp 

ttrough  Wtlis^  with  notice  of  the  annuity  and  cdrenanl^ 

niait  Btand  in  the  sam^  situation  with  hitn.    That       St^sLS. 

brii]|;8  the  question  to  thi%  trfaether  the  defendants  had 

Botice  of  the  annuityi  and  whether  they  claim  the  legal 

estate  through  TFiUs.    As  to  ikdtioe,  it  is  clear  they 

eaipktyed  Daniel  as  their  agent  ih  tiie  purohaie,  and 

Dmdd  had  cbal|^lete  notide ;  and  actoal  notice  to  the 

agent  is  constructive  ndtice  to  the  principal  i  indeed 

Daniel  was  not  only  agent^  but  actually  one  of  the 

tmelees  by  whom  the  purchase  wa6  niade.    With 

lespe^t  to  the  situation  of  the  defehdants  it  is  just  the 

iMle  as  if  Wiiti  had  paid  off  the  mortgages  firsts  and 

Ata  e5ld  the  estate ;   becbusb  (he  contract  is  mUk  him 

Sir  ma  estate  dear  of  incanbi^aBces  (upon  whidi  tertne 

enly  the  estate  <^uld  be  purchased  eonsistently  #idi 

the  truMt  undef  which  the  trustees  adted,)  and  the 

mortgagee  only  joiiied  in  the  conveyance  by  his  diree*' 

tioD.    There  clearly  was  not,  and  could  not  be,  any 

artmtioA  to  keep  the  taortgaged  alive  a^  distihct  in- 

tereals  in  the  estate.    It  might  haVe  he&i  diflforent  if 

the  defendants  had  first  taken  a  h&ndfiie  transfer  for 

the  mortgage,  and  afterwards  purchased  the  equitable 

estate  s   but  by  the  mode  adopted^  the  plaintiffs  were 

shnt  out  of  their  propeir  situatioa  as  inbumbrancers; 

they  were  prevented  from  ever  obtaining  a  Conveyance 

of  the  legal  estate  frela  the  grantor  of  their  annuity^ 

and  all  this  by  the  act  of  persons  having  notice  of  theii^ 

incumbrance.    This  is  a  clear  ground  bt  equitable 

rdiefy  and  there  is  no  mode  of  relief  do  proper  ad  that 

of  considering  them  as  the  only  remaining  imiumbran* 

cers.    The  cases  of  GresmoUt  v.  Marsham  (a),  Bro^ 

Iherton  v.  Halt  (6),  Le  Neve  v.  Le  Neve  (c),  Mocaita 

(a)  2  Chan.  Csf.  170.  (c)  3  Atk»  265. 

lb)  2  Veite.  574. 
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two  redempUonB  would  be  merely  to  introdace  confif-         181T. 
8ioD|  for  the  parpose  of  creating  expence.  v^v^^ 

TOULMIK 

Sir  Samuel  Romilfy  and  Roupett^  for  the  defendant       Snsi^. 
Lee  Steere  Sieere. 

It  must  be  admitted  that  if  WitU  had  paid  off  the 
mortgage,  and  taken  a  conveyance  of  the  legal  estate, 
he  could  not  have  set  it  np :  bnt  the  ground  of  that 
is,  that  he  was  himself  the  plaintifis'  debtor,  and  that 
ground  fiuls  as  between  the  plaintiffs  and  the  present 
defendants.  Their  purchase  was  made  under  peculiar 
circumstances — sanctioned  by  the  decree  of  this  Court ; 
and  therefore  Daniel  was  rather  the  agent  of  the  Court 
than  of  the  parties.  At  all  events  that  doctrine  must 
apply  so  fer  as  the  infant  is  concerned,  even  supposing 
Steere  the  tenant  for  life  to  be  bound. 

The  only  question  is,  to  what  extent  he  is  bound. 
The  defendants  are  entitled  to  set  up  the  5000/. 
mortgage,  which  is  actually  excepted  in  the  grant  of 
annuity.  As  to  that  the  plaintiffs  are  not  to  be  in  a 
better  situation  than  if  no  sale  had  taken  place.  It 
may  be  a  question  whether  they  can  avail  themselves 
of  the  mortgage  for  9000/.  also.  But  they  would 
clearly  have  a  right  to  do  so,  if  that  mortgage  was 
originally  taken  without  notice  of  the  annuity ;  and 
it  is  to  be  remarked,  that  the  plaintiffs  do  not  charge 
that  any  such  notice  existed.  The  utmost,  therefore, 
which  can  now  be  decreed  is,  that  the  plaintiffs  may 
be  allowed  to  redeem  the  first  mortgage;  and  the 
question  will  then  arise,  whether  they  are  not  to  be 
redeemed  by  the  defendants  in  respect  of  the  second 
mortgage.  It  is  true  by  the  mode  of  conveyance 
adopted  on  the  purchase  there  has  been  a  confusion 
of  the  legal  and  equitable  estates.     But  it  is  settled 

there 
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l8I7i  ikett  tan  be  no  merger  in  eqmtj,  whieh  always  heepi 
incambrances  aliti^,  or  ecmsidclre  them  extingnialml^ 
as  will  best  serve  the  purposes  of  justice.  Greswold 
y.  MarBkam  is  not  in  p6hii--^no  such  Question  ardse 
in  that  case ;  and  the  other  cases  cited  by  the  jfUaia^ 
tifis*  counsel  are  quoted  for  doctrines  which  we  do 
not  dispute,  but  which  tre  contend  afe  inapplicable 
to  the  question  before  the  Court.  And  as  to  th» 
supposed  difficulty  of  decreeing  successive  redemptions^ 
tlie  case  of  Arcedtchm  v.  Bmtes  (a)  in  the  Estcheqner' 
is  one  in  Whith  the  difficulty  was  greater  than  in  tti» 
present  case. 

SugdeHf  for  the  defendant  Lee  SUetty  the  infant. 

This  is  a  very  important  case,  as  it  afiects  the 
doctrine  of  notice.    The  plaintiffs  contend  that  we 
had  constructive  notice  of  their  security  ;  but  it  was 
owing  to  their  own  neglect,  in  not  giving  notice  to 
the  first  mortgagee,  and  requiring  a  memorandum  of 
their  charge  to  be  indorsed  on  his  deed,  that  we  haA 
not  express  notice.    I  contend  therefore  that  they  have 
exposed  themselves  to  the  loss  by  their  own  neglect. 
But  they  contend,  not  only  that  we  are  to  be  charged 
with  their  annuity,  but  that  it  is  to  be  the  first,  or 
only  charge,  on  the  estate.    In  support  of  this,  one 
principal  part  of  their  argument  turned  on  the  co- 
venant for  further  assurance;  but  it  is  remarkable 
that  the  first  mortgage  was  expressly  excepted  in  the 

(a)  The  qoestioa  in  this  Court  decreed,  in  detail,  that 

case,  which  (it  is  lieliered)  is  the  second  should  redeem  the 

no  ifhete  reported  as  to  that  first,  the  third  the   second, 

point,  wAs  as  to  the  node  of  and  so  on.    The  case  is  re* 

declMingared'emi^tionwhere  ported  as  to  another  poh^ 

thete  aris  seteMI  iholrtgages  8  Anstr.  753; 


eM  hekiiad  Anetter ;  and  the 


\ 


annuity 


o. 


.CJL8EB  IN  CHANGBET. 

anaSly  dee4t  therefore  the  coveiuMit  attioHirtad  to  m  1817. 
deehhUion  that  tbey  Were  to  take  en  esteAe  then  hh  ^"^^^^^ 
cambered,  end  whidi  wet  to  remain  incumbered.  It  ^TeuiMtt 
k  not  cobtended  that  Wiits  might  act  baTc  tranaferrM 
(he  60001k  mortgage  as  ofUn  as  be  pleased :  thereftte 
the  plaitttiflb  can  netet  be  injared  by  that  mortgage 
remaining  a  pridr  charge  to  tbeirsw  Ae  to  the  mortgage 
for  3000/.,  thh  question  depends  opori  the  notice  thai 
JFilhy  had  when  be  lent  that  sum*  It  must  be  taken 
that  he  bad  not  notice^  because  they  do  not  charge  thrt 
hebadi    ffbrdy  W4  RetM  (m)^ 

I  admit  that  notice  to  an  agent  is  notice  to  the  prin-» 
tipal :  bat  I  contend^  1.  that  it  roust  be  notice  in  the 
nme  transaction ;  8.  That  the  effect  of  a  purchase  by 
the  defendants  trith  notice  cannot  be  to  improve  the 
sitnatkHi  of  the  plaintiff;  aud,  3.  That  Duniel  cannot 
be  considered  as  agent  in  this  case. 

I.  The  notice  must  be  in  the  same  transaction* 
MMMher  t.  Carlekm  (&)>  Wtttwkk  r*  Ifarwidc  (c). 
Thetl  h61r  Can  it  be  made  out  that  the  purchase  in  1810 
%a8  the  same  trtinsaction  as  the  grant  of  the  annuity  in 
1805  7  It  Will  be  Sbid  thttt  the  notice  to  Dsmd  fMih 
iStAWdi  so  long  as  the  payments  of  the  annuity  wer^  made 
llttBtigli  his  hands  i  but  that  is  not  conclosiTe ;  be  might 
hftVD  peid  the  eunoity  without  haring  notice  of  the  tm* 
t«^  of  the  security.  Steed  v.  Whiinker  (rf). 

S.  Assuming  that  the  purchase  Was  with  notice,  that 
ehtumstance,  though  affecting  the  defendants,  ought 
tot  lo  alter  the  situation  of  the  plaintiA.  This  is  hot 
a  ease  where  fraud  can  be  fttpoted.    The  puicbase 

(a)  5  Ves.  jan.  426.  (c)  3  Atk.  201. 

(b)  %  Atk.  242.  (d)  Barnard,  220. 
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pose  a  case  where  there  is  no  tenant  for  life.  Some  ^  ^1^* 
agent  must  be  employed — not  by  the  infant,  but  by  the 
Court.  The  doctrine  now  contended  for  could  not 
apply  to  such  a  case,  nor  to  the  case  of  unborn  children ; 
and  bow  does  the  present  case  differ  in  principle  ?  The 
plaintiflb,  therefore^  can  at  most  be  entitled  to  relief 
only  as  against  the  tenant  for  life ;  and,  as  against  him, 
only  in  respect  of  the  equitable  interest  ulterior  to  the 
mortgages. 

As  to  the  mode  in  which  the  relief  is  to  be  given,  there 
is  considerable  difficulty ;  but  I  submit  that  it  may  be 
as  follows : 

Ist  The  interest  of  the  mortgage  monies  to  be  paid. 
Sd.  The  annuity. 

3d.  The  tenant  for  life  to  take  the  surplus  rents. 
Bat  this  only  daring  the  life  of  the  tenant  for  life. 

Betty  in  reply. 

There  is  no  rule  that  the  notice  to  an  agent  must  be 
notice  in  the  same  transaction,  though  there  are  some 
dicta  to  that  effect ;  but  this  was  the  same  transaction. 
In  fiict  DameTs  agency  never  ceased ;  he  acted  in  the 
purchase  of  the  annuity — ^he  was  employed  to  pay  it — 
and  while  he  was  so  paying  it,  he  acted  as  agent  in  the 
transaction  of  the  sale.  Neither  was  there  any  neglect 
on  the  part  of  the  plaintifis.  They  could  not  be  ex- 
pected to  take  any  steps  with  reference  to  their  security, 
while  they  were  regularly  receiving  the  annuity  from 
Damely  and  knew  nothing  of  the  sale — a  mere  family 
transaction.  As  to  their  causing  a  memorandum  to  be 
indorsed  on  the  first  mortgage,  they  had  no  right  to  re- 
quire any  such  step,  and  no  mortgagee  in  his  senses 
eould  be  expected  to  permit  it. 

If 
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1817*  If  an  infiint  may  have  an  agent  to  do  things  for  hia- 

benefit,  he  muBt  be  bound  by  the  alsts  and  neglects  of 
that  agent  to  the  same  extent  as  if  he  were  adult  If 
SxfiuuE*  not,  il  would  only  to  be  to  get  an  in&at  interested,  to 
aroid  all  the  consequences  of  a  fraud*  But  DatM'WBB 
not  only  agent  but  also  trustee,  and  therefore  the  notice 
to  him  must  bind  the  in&nt,  because  he  has  his  remedy 
against  Daniel^  whereas  the  pkintifis  have  none.  And 
the  case  would  be  exactly  the  same  against  an  iiobor» 
tenant  in  tail. 

In  the  case  of  Le  Nev6  ▼*  Le  Neve^  unborn  ehildren* 
were  interested  under  the  second  settlement,  and  in- 
terested as  purchasers;  yet  the  Court  decreed  against 
that  settlement.  That case^  therefore^  is  a  direct  authority 
against  the  argument  for  protecting  the  infant  in  this  case. 

The  only  difficulty  of  the  cale  is  as  to  the  plaintifi*- 
right  to  be  let  in  before  the  mortgagees.  But  our  argu- 
ment proceeds  on  the  ground  not  of  any  technical  ct>n- 
sequence  of  merger,  but  on  broad  principles  of  equity, 
that  the  mortgages  have  ceased  to  taist  by  the  deffefid- 
ant*s  own  act;— that  by  the  mode  in  which  he  had  taken 
the  ooaveyanoe  (making  the  legal  estate  subject  to  thd 
usee  of  the  settlement)  he  has  rendered  it  ifnpossiblo 
for  the  plaintiffs  to  obtain  a  conveyance  of  the  legal  fee^ 
if  they  were  to  exert  their  right  of  redemption  ;-^— and 
that  having  purchased  with  notice  of  the  charge,  he  must 
be  considered  as  bound  by  it  to  the  same  extent  as  WUi$ 
was  bound,  and  then  having  paid  off  the  mortgage^ 
cannot  revive  it  as  against  his  own  incumbrancer. 

However,  if  any  prior  charge  is  to  be  set  up,  it  can 
only  be  the  mortgage  for  5000/. — for,  in  the  state  of 
the  pleadings,  it  must  be  taken  that  fFilbjf  the  mortgagee 
for  3000/.  bad  notice  of  the  annuity.    Purchase  for 

valuable 
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TdoaUe  tXHiuderatioii  wittoul  notice  is  a  good  plea  ia 
^qity :  but  it  iBU«t  \m  plcmdndy  aiid  cannot  othorwiie 
iia  takfA  advwtigQ  of. 


The  MuiST£9  of  the  Rplls, 

The  object  of  lliis  bill  is  to  have  an  annuity  of  IBOt 
paid  (Hit  of  the  estete  of  the  defendant,  as  being  the 
8ole|  fr  at  least  the  preferable  charge  on  that  estate  ; 
br>  if  the  plaintiff  is  not  entitled  to  that  relief,  then, 
that  she  may  be  at  liberty  to  redeem  such  incumbrances 
as  may  be  considered  to  stand  prior  to  the  annuity. 

Hie  estate  in  question  formerly  belonged  to  a  Mr. 
Rkkard  ITtffo.  The  plaintiff  Mrs.  Hi>lme,  in  1805, 
forehpsed  Urom  Mm  an  annuity  of  180/.,  to  be  secured 
nn  Ais  estate.  It  was  fdready  sulgect  to  a  mortgage  in 
Am  la  a  Mr.  Bkhard  Harritm  for  5000/.,  and  Mrs. 
Mokne  took  with  notice  of,  and  subject  to,  that  mortgage. 

b  1806  Mr.  Wm$  made  a  raoHgage  for  8000/.  to  a 
Mr.  WUbjf.  Whether  Wilhy  had,  or  had  not,  notice 
of  the  annuity,  does  not  appear.  There  is  no  assertion 
«f  hia  having  had  notice,  in  the  bill,  nor  any  averment 
off  went  cvf  it,  in  the  answer.  But,  in  my  view  of  the 
it  ia  not  very  material  whether  he  had  or  had  not 


Mliceof  tt. 

In  IA\%  tberp  being  a  sum  of  money  in  the  Court  of 
Chaneefy  to  be  laid  out  in  land  on  the  trusts  of  the  will 
of  a  Mr.  Lee  Steere,  this  estate  was  (under  the  direction 
of  the  Court)  purchased  from  Mr.  Witts,  and  conveyed 
to  trustees  on  these  trusts.  Under  that  conveyance, 
Hia  defendant  X<e  Asere  Steere  is  tenant  for  life ;  and 
his  son,  the  defendant  Lee  Steere^  an  infant,  is  tenant 
b  tail  in  remainder. 

Mr.  ffc% 
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1817, 
Touunir 

V. 

Stbebb. 


TouLMnr 

V 


9Sa  CASES  IN  CHANCERY. 

1817.  '  Mr.  Wilby  had  paid  off  the  mortgage  to  Harrison^ 
and  taken  an  assignment  of  it  to  himself.  He  joined 
in  the  conveyance  to  the  trustees,  and  the  legal  estate 

9rssEx.  thereby  became  vested  in  them.  Under  these  circum- 
stances, the  first  question  is,  whether  the  annuity  be  at 
all  an  incumbrance  on  the  estate  in  the  hands  of  the 
present  owners.  If  it  be,  then  in  what  order  and  pri- 
ority is  it  to  be  paid  ?  The  plaintiff  contends,  that  this 
estate  was  purchased  with  notice  of  the  annuity,  and, 
consequently,  remains  subject  to  the  payment  of  it. 

The  facts,  as  to  this  part  of  the  case,  are : — ^That  Mark 
Noble  Damely  as  agent  for  WiUs^  negotiated  the  sale  of 
this  annuity ;  that  by  him  it  was  paid,  not  only  down  to 
the  time  of  the  sale,  but  continued  to  be  paid  down  to 
November  J 18  IS ;  that  he  was  also  the  agent  employed 
in  the  purchase  of  this  estate  for  the  present  defendants^ 
and  one  of  the  two  trustees  to  whom  it  was  conveyed. 
It  is  impossible,  therefore,  to  deny  that  he  had  complete 
and  continued  notice  of  the  existence  of  the  annuity. 
And  actual  notice  to  him,  was  constructive  notice  to 
those  on  whose  account  the  purchase  was  made. 

It  was  attempted  to  be  made  a  question,  whether,  as 
infants  were  interested  in  this  purchase,  they  could  be 
affected  with  notice  :  liut  I  do  not  see  how  any  doubt 
can  be  entertained  on  the  subject.  It  would  be  a  strange 
thing  to  say,  that  by  a  sale  to  infants  a  man's  equitable 
interest  may  be  defeated,  in  spite  of  any  notice  he  could 
^give  of  the  existence  of  his  equity.  There  seems  to  be 
no  foundation  for  such  a  doctrine. 

In  the  case  of  Le  Neve  v.  Le  Neve  (a),  the  interest 
of  the  unborn  children  was  not  attempted  to  be  dbtin- 


(a)  3  Atk.  646. 

guisbed 
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giiiahed  from  that  of  the  mother.    The  onlyqnestioQ  WI7. 

WB%  whether  she  had  notice  or  not  of  the  prior  articlet ;       ^-^^^^^^ 
mkd^  it  being  held  that  she  was  affected  by  her  agent's      Toulmw 
Jmowledge  of  those  articles,  all  the  trusts  of  the  second        Stoti. 
settlements  one  of  which  was  for  the  issue  of  the  mar^ 
riage,  were  postponed  to  those  of  the  articles  on  the  first 
marriage.    Were  it  otherwise,  a  man  would  only  baTe 
to  purchase  on  behalf  of  in&nts,  to  free  an  estate  from 
all  equitable  incumbrances  to  which  it  might  be  subject. 

•    That  this  estate  was  purchased  under  the  directions      The  Coartof 

of  the  Court  of  Chancery,  is  a  circumstance  that  cannot  Chancery  does 

afict  or  prejudice  the  rights  and  interests  of  third  pei^  not  warrant  the 

aons.    The  Court  of  Chancery  employs  its  officer  to  ^^®  ^^  ^^ 

investigate  the  titles  of  estates,  but  does  not  warrant  ®**'*®  ^^'^^^  ^' 
them,  purchased  on. 


*  If  the  annuity  is  to  be  considered  as  an  incumbrance 
ta  thif  estate  in  the  hands  of  the  present  owners,  the 
weti  consideration  is,  in  what  order  it  is  to  be  paid. 
The  cbaiges  that  preceded  it  have  ceased  to  exist.  They 
-are  all  paid  off  and  extinguished.  The  plaintiff  con- 
tends, that  the  annuity  is  now  to  be  considered  as  the 
sole  charge  affecting  the  estate.  The  defendants  say, 
it  is  only  to  be  paid  in  the  order  in  which  it  originally 
•stood,  and  that  the  purchasers  must  be  considered  ksihe 
owners  of  the  antecedent  charges,  and  entitled  to  retain, 
ja  the  first  place,  so  much  as  would  be  sufficient  to  keep 
down  the  interest  of  them.  Supposing  Mr.  WUU  him- 
self bad  paid  off  all  the  other  incumbrances,  the  annui- 
tant would  have  stood  in  the  same  situation  as  if  she  had 
been  fit>m  the  beginning  the  sole  incumbrancer.  He 
could  not  have  said,  ^^  I  will  retain  for  myself  so  much 
of  the  rents  and  profits  as  would  have  been  required  to 
keep  down  the  interest  of  the  other  charges,  and  you 
must  take  your  chance  of  there  being  enough  left  to  pay 

you 


der  its  direc- 
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18I7.        yon  yow  wmiity/*    In  eflfeot  Wilis  has  paid  off  the 
J^^^^^       fiAttt  incnmbranees;  for  tbey  have  been  paid  ont  of  tin 
9,  pnrriiase  moaoy,  and  lie  has  rtceived  so  mncb  less  tar 

Sx^asjuu  hk  aslate  thaa  ht  otkerw ise  would  have  done.  The% 
mimt  equity  ean  tbe  p«f  clMsera  hare,  to  consider  tliem 
aa  still  sttbsistiag  as  agaiast  any  person  claiming  nnder 
WiUsf  They  are  in  no  worse  dtualioD  than  tlMy  would 
hafia  bean  if  tbey  had  benght  an  estate  ea  which  there 
was  no  mortgage,  but  which  turned  out  to  be  enoonn 
bered  with  an  annuity,  not  known  to  them  in  fact,  but 
ceMtraetiTely  known  to  them  by  meaas  of  notice  to  their 
agent.  In  that  case,  would  they  be  permitted  to  say,  tkenre 
was  a  time  whem  there  was  a  charge  upon  the  estate 
prior  to  the  annuity,  and,  therefore,  as  between  the  an- 
Bttutant  and  as,  that  chaif^  shall  be  ooasidered  as  still 
existing  ?  The  cases  of  Chresxcold  v.  Marsham  (a),  and 
MocaUa  ▼•  Murgatroyd(b)y  are  express  authorities  to 
shew  that  i»e  purchasing  an  equity  of  redemption  can- 
not set  up  a  prior  mortgage  of  his  own,  nor  consequently 
a  Bsertgage  which  he  has  got  in,  against  subsequent  io- 
cumbranoes  of  which  he  had  notice.  I  do  not  see  how 
I  can  make  any  distinction,  in  point  of  legal  effect,  be- 
tween personal  notice  to  the  party,  and  notice  affecting 
him  through  the  medium  of  his  agent. 

1  think  the  phintiff  is  entitled  to  tbe  first  relief 
prayed  by  the  Ull,  and  ought  not  to  bs  put  to  the  ne- 
cessity of  isedeaming  the  incumbrances,  which  may  at 
one  time  hare  been  prior  to  the  annuity. 

(o)  %  Cha.  Ga.  17a  (&)  1  P.  Wou.  393. 
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PRANKLYN  and  SQUIRE,       -       Plaintipfs;       ^^5^ 


AND 

THOMAS  and  DANSEY       -     -     Defendants. 


Auguii  2. 


THE  Bill,  filed  on  the  9tb  of  May  1817,  prayed  Motion  for  spe- 
(among  other  things)  an  injunction  to  restrain  cial  iDJanction 
the  defendant  Dansej/  from  further  proceeding  in  an  *^  restrain  de- 
action  brought  by  him  against  the  plaintiflF  Franklm.  [f"^*"^  (P^**°- 

T>  I-     •         u*  •     J  •  J  4-    *u-       *•      \.c       tiff  at  law)  from 

Mjonsey  having  obtained  judgment  in  this  action  before     . 

any  injunction  had  issued,  a  motion  was  made  for  a  cation  upon  a 
special  injunction,  upon  the  ground  that  Oaxisey  would  jadgment  ob- 
be  entitled  to  sue  out  execution  before  the  plaintiflf  tained  by  him 
could  obtain  the  common  injunction.    This  motion  was  in  his  action 
refused  by  the  Lord  Chancellor,  as  against  the  practice  of  previous  to  the 
the  Court ;  according  to  which,  special  injunction,  to  re-  comraoii  injnoc 
strain  proceedings  at  law  are  granted  in  those  circumr    '^°  ,  ^^^^  ' 
stances  only,  where  the  party  has  not  had  any  oppor^  ^  contrary  to ' 

practice,  the  Court  only  granting  such  special  injanction  in  cases  wberd 
the  plaintiff  has  had  no  opportunity  of  obtaining  the  common  Injuoction. 
The  defendant  (plaintiff  at  law)  subsequently,  on  the  day  when  the 
common  injunction  might  otherwise  ha?e  been  obtained,  puts  In  a  de« 
marrer,  which  is  over-ruled ;    and  in  the  mean  time,  pending  the  de- 
murrer, the  plaintiff  is  taken  in  execution  ;  after  which,  and  imme- 
diately on  the  over-ruling  of  the  demurrer,  the  common  Injanction  Is 
obtained.    Upon  an  application  to  discharge  the  plaintiff  out  of  cus- 
tody, on  the  ground  that,  the  demurrer  being  over-ruled,  the  parties  are 
entitled  to  be  replaced  in  the  situation  they  would  have  been  in  if  no 
demurrer  had  been  filed,  and  by  analogy  to  the  case  of  goods  taken  in 
execution  ;  the  application  being  opposed  on  the  ground  that  the  par- 
ties would  not,  by  granting  it,  be  placM  in  the  situation  In  which  they 
would  otherwise  have  stood,  since  the  jadgment  had  been  satisfied 
by  the  taking  in  execution,  and,  if  now  discharged,  the  debt  would  be 
gone :    Ordered^  that  the  plaintiff  be  discharged  on  undertaking  again 
to  confess  jadgment,  so  that  he  might  not  afterwards  say,  the  existing 
judgment  and  debt  had  been  satisfied  by  the  execution  from  which  he 
was  so  discharged. 

Vol.  III.  Q  tonity 
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tunity  of  obtaining  the  common  injunction;  as  upon 
judgments  entered  up  upon  warrants  ofattorney,&c.(a); 
although  the  reason  why  the  bill  was  not  sooner 
filed  was  stated  to  be,  that,  until  the  trial  at  law,  it 
was  apprehended  there  would  be  a  good  defence  to 
the  action,  in  which  case  it  would  have  been  un« 
necessary  to  resort  to  equity.  On  the  ^th  of  Maj/y 
(being  the  day  on  which  the  plaintiff  would  have 
been  entitled  to  the  common  injunction,)  the  defend- 
ants filed  demurrers  to  the  bill,  on  the  grounds  of 
multifariousness,  and  want  of  parties.  These  demur- 
rers were  immediately  set  down  for  argument  by  the 
plaintiff;  and  an  application  was  made  to  the  Vice- 
chancellor,  on  their  behalf,  that  they  might  be  ad- 
vanced in  his  Honour's  paper,  or  if  that  could  not  be 
granted,  for  an  injunction  in  the  mean  time,  until  they 
could  be  disposed  of.  This  application  for  an  injunction 
was  refused,  but  the  Court  appointed  the  earliest  day 
for  the  hearing  of  the  demurrers,  that,  in  the  then  state 
of  the  business  of  the  Court,  was  practicable;  notwith- 
standing which  they  could  not  be  heard  before  the  23rd 
of  June :  and  on  the  19th  of  Jw/y,  the  Vice-Chancellor 
pronounced  judgment,  overruling  the  demurrers. 

(a)  Thus,  in  a  case  of  ^it-      upon  the  understaadiog  that 


neiley  v.  Rookes^  (August  7, 
1817,)  Merivale  moved  for 
an  injunction  to  restrain  the 
defendant  from  saing  oat  exe- 
cution Hpon  a  warrant  of  at- 
torney to  confess  judgment 
on  a  bond  for  1200/.  into 
which  the  plaintiff  had  en- 
tered, partly  in  consideration 
of  the  defendant  returning  (as 
so  much  cash)  a  post-obit  se- 
curity formerly  granted  by  the 
plaintiff  (who  was  an  expect* 
ant  heir)  in  discharge  of  a  debt 
of  inconsiderable  amount,  and 


the  principal  was  not  to  be 
called  for  till  the  death  of 
the  plaintiff's  father.  Upon 
affidavit  of  these  facts,  it  be- 
ing the  vacation,  and  no  snb- 
pcena  returnable  till  the  next 
term,  the  Lord  Chancellor 
granted  the  injunction;  the 
plaintiff  undertaking  to  serve 
the  defendant  with  imme- 
diate notice,  and  with  li- 
berty to  the  defendant  to  ap- 
ply during  the  continuance 
of  the  sittings. 

The 
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The  affidavit  made  by  the  solicitor  fot  the  plaintiffs, 
Btating  these  facts,  went  on  to  allege  that  the  filing  of 
the  demurrers,  and  the  time  which  elapsed  before  they 
could  be  heard,  and  judgment  obtained,  had  been  ex- 
ceedingly prejudicial  to  the  plaintiffs,  and  particularly 
to  the  plaintiff  Franklyrij  who  had  been  thereby  de- 
prived of  the  aid  and  assistance  of  the  Court,  which  re- 
lief he  believed  he  might  have  obtained,  but  for  the  de- 
murrers, by  way  of  injunction,  either  on  the  defendant's 
default  in  not  appearing  or  answering,  or  on  the  merits 
confessed  in  his  answer,  supposing  him  to  have  been 
prepared  to  put  in  an  answer  to  the  plaintiff's  bill  in 
due  time  to  prevent  the  common  injunction. 


1817. 


Franklyn 

u. 

Thomas. 


The  affidavit  further  stated^  that  the  plaintiff  Frank' 
fyn  had  been,  subsequent  to  the  time  of  filing  the  de- 
murrer, and  when  (if  no  demurrer  had  been  pending) 
the  defendant  Dansey  would  have  been  in  contempt, 
taken  in  execution  by  the  sheriff  of  Devoriy  at  the  suit 
of  the  defendant  Dansei/y  in  the  action  before  men- 
tioned, and  had  ever  since  remained  in  custody,  but 
towards  the  latter  end  of  June  was  removed  by  Habeas 
Carpus  to  the  King*s  Benchy  where  he  then  was.  That 
immediately  on  the  Vice-Chancelior's  overruling  the 
demurrer,  he  (the  deponent)  applied  for  and  obtained 
the  common  injunction  on  behalf  of  the  plaintiff;  but 
that  such  proceeding,  without  the  special  interference 
of  the  Court,  would  not  now  afford  any  relief  to  the 
plaintiff. 


It  was  therefore  moved,  on  the  part  of  the  plaintiff, 
that  be  might  be  discharged  out  of  the  custody  of  the 
marshal  of  the  K.  B.  prison  in  the  said  action,  the  Vice- 
Chancellor  having  overruled  the  demurrers  of  the  de- 
fendants, and  having  ordered  the  common  injunction 
to  issue. 

Q  g  Leach 


MP 
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Leach  and  Pepys^  in  support  of  the  naotioD,  stated 
the  principle  upon  which  they  made  this  application  to 
be,  that,  inasmuch  as  the  plaintiff  was  entitled  to  the 
common  injunction  on  the  day  when  the  demurrers  were 
put  on  the  file,  the  defendant  ought  not  to  derive  any 
advantage  from  having  put  in  those  demurrers,  whick 
were  afterwards  overruled.    That  it  was  obvious  to 
what  injustice  such  a  course  of  proceeding  would  lead  ; 
for  so,  in  all  cases,  a  defendant  might,  by  putting  ia  a 
demurrer  (however  untenable)  defeat  the  established 
rule  of  the  Court;  that  rule  being  that,  unless  an  answer 
is  put  in  within  eight  days  after  the  filing  of  the  bill|  the 
plaintiff  is,  at  the  end  of  that  period,  entitled,  as  of 
course,  to  the  injunction  to  stay  execution  ;  whereas  the 
result  of  this  practice  would  be  to  enable  the  defendant^ 
at  any  time  before  the  demurrer  can  be  disposed  of,  tp 
take  out  execution,  and  thus  render  the  injunction  of  no 
avail.    That  all  which  was  now  asked  by  the  plainttlT 
was  to  be  placed  in  the  same  situation  as  if  no  demurrer 
bad  been  put  on  the  file.    And,  though  no  precedent 
could  be  produced  of  such  an  interference  of  the  Couft 
as  was  now  sought  for  in  the  case  of  a  capias  ad  saih* 
faciendum^  it  was  to  be  supported  by  analogy  to  wbat 
was  the  frequent  practice  of  the  Court  in  the  case  of  a 
sheriff  having  taken  in  execution   the  goods  of  the 
party,  which  execution  would  not,  under  such  ciFcuoi- 
stances,  be  suffered  to  proceed.    That,  if  a  writ  of 
error  is  brought,  and  not  allowed,  it  goes  for  nothii|g ; 
although;  if  allowed,  it  has  reference  back  to  the  time 
when  it  was  issued  ;  and,  on  the  same  principle,  in  this 
case,  the  demurrers  not  having  been  allowed,  ought  not 
to  be  permitted  to  prejudice  the  plaintiff,  who,  if  Ike 
demurrer  had  not  been  put  in,  would  at  that  time  ha?e 
been  at  liberty,  and  protected  by  the  injunction  of  the 
Court  against  the  effect  of  the  judgment;  And  they  m* 

iiNXed 


C^ES  IN  CHANCERY. 


SS9 


ferred  to  a  case  ai  Raphael  v.  Birdwood  (a)  which  had 
feeeotly  eome  before  his  Lordship. 

Sir 

(a)  RAPHAEL,  and  Others 


BIRDWOOD,  and  Others. 


1817. 


This  was  a  biU  filed  by  the 
plaintifis  oa  behalf  of  them- 
seites  and  all  ether  jobt  cre- 
dilors  of  Hari  and  Joseph 
who  had  eatered  Into  and  ex- 
ecoted^  or  had  acceded  toj 
ssrtain  deeds  of  composition 
daled  the  ttth  of  October 
18M  aad  13lh  of  jfyril  Igia, 
MpediTrijiOr  either  of  them. 
The  bill  stated  that  the  first  of 
tlie  deeds  had   become  Im- 
fractieaMe^   aad  had  been 
thaadened;   and  that  many 
,ef  the  joiat  creditors  had  not 
seaie  ia  aader  the  second 
deafly  nor  did  either  of  the 
deeds  provide  for,  or  notice, 
Urn    separate    creditors    of 
of  the  parties.    Hart 
Joiefk  had  since  become 
>malrmpionder  separate  com- 
^BiaaloBe>     Harf%  assignees 
tirong^t  actions  against  the 
^Uintlff,  and  the  other  cre- 
^iilara  who  had  receiTed  pay- 
^neat  ander  tlie  composition 
aieedls,  and  on  some  of  these 
mctieas  had  obtained  rerdicts, 
others  being  entered  for  trial 
^  the  then  ensniog  D^ooa 
The   bUl,  agafaist 


the  assignees  under  both  com- 
missions, prayed  either  that 
the  deeds  might  be  establish- 
ed, and  the  joint  creditors, 
on  whose  behalf  the  bill  was 
filed,  decreed  entitled  to  re- 
tain the  snms  which  they  had 
receired  in  payment ;  or  else, 
that  the  deeds  might  be  set 
aside,  and  an  account  taken 
of  the  joint  property  of  Hart 
and  Joseph^  and  that  the  same 
might  be  administered  under 
tho  decree  of  the  Court,  pray- 
ing also  an  injunction,  in 
either  case,  to  restrain  the 
assignees  of  Hart  from  pro- 
ceeding on  the  Terdicts  so 
obtained,  and  In  the  actions 
so  entered  for  trial. 

To  this  bill  the  defendants 
(Harm's  assignees)  had  put  in 
a  demurrer.  The  plaintiffs 
set  down  this  demurrer;  and 
it  stood  in  the  paper  accord- 
ingly, and  was  called  on  in 
TrmU^  Term  1817,  when  It 
stood  OTOr;  and  at  length, 
(upon  argument  before  his 
Uononr  theV  ice-Chancellor,) 
was  orernded  on  the  25th  of 


Franklyh 

Thomas. 

Jufy  26, 
1817. 
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Sir  S.  Romillj/y  Bell,  and  RosCy  contr^. 

No  instance  can  be  produced  of  such  an  application 
as  the  present  having  ever  been  granted.  AH  they  can 


allege 


Jui^j  the  last  seal  after  Tri"      swer  would   enable  them  to 
fit/y  Term  being  on  the  28th.      do  so. 


Immediately  on  the  de- 
murrer haTing  been  over- 
ruled, and  before  the  plain- 
tiffs could  move  for  the  com- 
mon injunction, an  answer  was 
put  in  by  the  defendants : 
the  commission  day  at  Exeter 
was  on  the  26th  of  July,  and, 
from  the  distance  of  the  seal, 
the  plaintiff  not  being  in  a 
condition  to  move  for  the 
common  injunction,  in  order 
to  extend  it  to  stay  trial,  gave 
special  notice  of  motion  by 
permission  for  the  26th  to 
stay  execution  in  the  actions 
so  commenced,  and  to  re- 
strain the  defendants  from 
going  to  trial  in  the  other 
actions.  This  motion  was 
founded  on  the  affidavits  of 
the  plaintiff  and  his  solicitor, 
representing  that  it  was  im- 
possible to  obtain  an  office 
copy  of  the  answer  in  time  to 
attend  therewith  at  the  trial 
of  the  causes,  and  that  the 
plaintiff,  and  the  other  cre- 
ditors against  whom  these  ac- 
tions were  brought,  could  not 
safely  go  to  trial  without  the 
answer  of  the  defendants, 
and  that  he  believed  such  an- 


To  this  it  was  objected, 
first,  that  the  plaintiff  could 
not  be  admitted  to  swear  as 
to  the  other  creditors— -bat 
that  each  of  them  should  have 
put  in  his  own  separate  affi« 
davit:  to  which  it  was  an- 
swered, that  all  the  creditors 
were  under  similar  circunK 
stances,  and  therefore  one  and 
the  same  defence  would  do 
for  all. 

Sir  &  Rotnillyj  Bell,  and 
Pepys^  in  support  of  the  mo- 
tion, insisted,  that  the'de-i 
murrer  being  overmled,  iSbm 
plaintiff  was  entitled  to  the 
common  injunction,  as  of 
course ;  and  that  it  was  hy 
the  delay  and  non-attend- 
ance of  the  counsel  for  the 
defendants,  that  the  argu- 
ment of  the  demurrer  bad 
stood  over. 

The  Solicitor  General,  We- 
therell^  and  Rose^  contr^,  in- 
sisted, that  this  was  a  mere 
question  of  practice,  not  at 
all  depending  on  the  circum^ 
stances  of  the  particular  case.* 
That  the  right  to  the  comiboD 

injunction 
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allege  in  the  way  of  authority  is,  that  certain  cases  have 
been  decided  upon  principles  which  they  term  analo- 
^U8.  But  the  effect  of  such  an  order  as  is  now  sought 
to  be  obtained  will  not  be  such  as  the  plaintiff  himself 
requires ;  because  it  will  not  put  the  parties  in  the  same 
situation,  in  which  they  would  have  stood,  if  the  plaintiff 


J8I7. 
Franklyn 

V, 

Thomas. 


injunction  did  not  arise  as  a 
matter  of  course  upon  a  de- 
murrer being  put  in  and  over- 
roled,  but  could  only  be  ob- 
ttioed  upon  motion ;  and  the 
defendant  not  having  moved, 
tod  there  being  no  seal  at 
which  be  could  move,  for  the 
common  injunction,  and  it 
being  rendered  impossible  to 
be  obtained  by  the  diligence 
of  the  defendant,  and  the 
filing  of  the  answer,  the  plain- 
tiff was  not  entitled  to  any  in- 
dulgence. This  was  not  a 
demurrer  merely  for  delay: 
but,  if  it  were,  there  is  no 
distinction,  on  a  mere  ques- 
tion of  practice,  between  a 
demurrer  put  in  for  delay  and 
toy  other  demurrer.  Then 
the  question  was,  simply, 
whether  the  filing  of  a  de- 
murrer, by  which  the  plaintiff 
is  deprived  of  his  usual  re- 
medy, entitles  him,  upon  its 
tieing  overruled,  to  seek  an 
mdvaotage  which  he  has  not 
according  to  the  regular  prac- 
tice of  the  Court.  No  in- 
stance could  be  produced  of 
such  an  indulgence  being 
granted ;  but  the  ease  cited 
was  an  authority  against  it. 


That  the  defendants  had  a 
right  to  insist  on  the  strict 
practice,  unless  there  had 
been  any  thing  in  their  con- 
duct to  deprive  them  of  the 
benefit  of  it. 

The  Lord  Chancellor 
Said,  that  if  the  demurrer 
had  been  argued  at  the  time 
when  it  stood  in  the  paper,  in 
term,  the  plaintiff,  upon  its 
being  overruled,  could  have 
immediately  put  himself  in 
possession  of  the  common  in« 
junction,  and  have  proceeded 
regularly  to  extend  it  to  stay 
trial.  The  question  was,  then, 
by  whose  fault  it  was  that  the 
argument  did  not  take  place 
at  that  time — and  as  to  this 
he  required  an  affidavit* 

The  plaintiff  thereupon  pro- 
duced an  affidavit,  that  some 
of  the  counsel  for  the  de- 
fendants being  then  engaged 
in  the  pending  state  trials,  the 
argument  of  the  demurrer 
had  been  postponed  in  conse- 
quence of  their  absence;  and 
upon  this  the  Lord  Chancellor 
made  the  order. 

bad 
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bad  not  been  taken  in  execution :  for,  by  that  act,  tbe 
jodgment  was  satisfied ;  and,  if  the  plaintiff  should  now 
be  released,  he  can  never  be  taken  again,  and  the  debts 
are  gone. 


It  was  formerly  the  practice  to  make  the  sheriff  him- 
self a  party  after  execution  executed.  The  question 
now  is,  whether,  under  all  the  circumstances  of  the 
case,  the  plaintiff  has  any  right  to  the  extraordinary  as- 
sistance of  the  Court;  and,  if  he  has,  in  what  manner 
that  assistance  is  to  be  granted. 

It  is  difficult  to  say  what  experiments  may  not  be 
tried  in  the  way  of  interlocutory  applications  to  the 
Court*  In  this  case  the  application  for  an  injunction, 
which  wag  made  on  the  filing  of  the  bill,  was  refused 
with  costs.  A  demurrer  was  then  put  in,  not  (as  has 
been  falsely  represented)  for  delay,  but  founded  on 
principle.  This  demurrer  was  heard  in  June^  but  judg- 
ment not  pronounced  till  the  19th  of  July ,  when  it  was 
overruled ;  and,  immediately  upon  its  being  overruled, 
the  common  injunction  was  applied  for  and  issued.  But, 
after  execution  is  actuaUy  issued,  the  common  injunction 
cannot  operate  against  the  sheriff  so  as  to  restrain  him 
from  proceeding  under  the  execution ;  and  thus,  in  the 
case  of  goods  actually  levied  in  execution,  it  is  usual  to 
make  the  sheriff  a  party  in  order  to  extend  the  injunc- 
tion to  him. 


The  case  of  Raphael  y.  Birdwood  is  very  distingubh^ 
able  from  this.  There  the  defendant  had  put  in  a  de- 
murrer, which  was  overruled  at  a  time  when  the  com- 
mon injunction  could  not  have  been  obtained,  in  con- 
sequence of  the  argument  of  the  demurrer  standing 
over  in  indulgence  to  the  defendant's  counsel. 

1  Leaehy 
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Leaeh^  in  reply. 

The  single. question  in  this  case  is,  Whether  the  de* 
mnrrer  did,  or  did  not,  save  the  injunction,  which 
woold  have  been  obtained  if  a  demurrer  ^ad  not  been 
put  in.  In  answer  to  this  question,  it  is  said  that  the 
demurrer  did  not  save  the  injunction,  because  exec\i- 
tion  was  taken  out  when  the  defendants  were  entitled 
to  take  it  out  by  the  practice  of  the  Court,  as  not  being 
in  contempt;  and  the  common  injunction,  therefore^ 
coald  not  have  operated  to  stay  execution.  But  I 
believe  the  contrary  to  be  true ; — that  the  common  in- 
junction will  stay  the  debt  and  costs  in  the  hands  of  the 
sheriff,  even  after  they  have  been  actually  levied. 

The  Lord  Chancellor. 

This  IB  an  application  which  will  require  some  con- 
sideration. 

I  am  not  sure  that  the  motion,  supposing  it  to  be 
otherwise  such  as  ought  to  be  granted,  is  regular  in  its 
terms,  or  whether  it  should  not  rather  have  been,  that 
Dansey  might  discharge  the  plaintiff;  for  I  have  cer- 
tainly no  authority  to  call  upon  the  sheriff  so  to  dis- 
charge him.  It  is  true  that,  when  goods  have  been 
taken  in  execution,  that  may  be  easily  set  right.  But 
liere  the  taking  in  execution  is  a  discharge  of  the  debt. 
It  18  obvious,  therefore,  that  the  motion  ought  not  to 
lie  granted  without  putting  the  parties  on  terms  so  that, 
in  case  of  my  ordering  the  plaintiff  to  be  discharged^ 
lie  aball  not  take  advantage  of  that  discharge  at  law. 

I  will  look  into  a  case  before  Lord  Thurlow^  which 
1  BOW  recollect,  thinking  that  it  will  prove  to  be  an 
Authority  on  this  very  point ;  and  will  mention  it  again 
V>-morrow. 


1817. 


FramkltX' 
Thomas*^ 


Th€ 
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F&ANKLTN         ^^^  ^^^^  which  I  referred  to  yesterday  does  not,  a9 

o.  I  apprehended  it  would,  decide  the  present  question. 

Thomas.        That  was  a  case  in  which  Lord  Thurlow  held  that^ 

,„    ^^.    /        where  an  injunction  is  obtained,  even  after  executioD 
Where  aa  in-  ,    ./.       ,         ,      p  ^i.  ^  •   •       ^-       ^        n 

t*      is  ob-    executed,  it  IS  a  breach  of  that  injunction  to  call  upoD 

tained  eyen  af-  ^^^  sheriff  to  pay  over  the  money  ;    but  he  at  the  same 

ter  execation       time  thought  that  if  the  sheriiT  had  voluntarily  paid  the 

ezecated,  it  is     money,  it  would  have  been  no  breach  of  the  injunction.. 

a  breach  of  the  jfow  it  is  difficult  to  say  how  the  act  of  the  sheriiT  can 
injonction  to       ^^^y  ^^^  ^j^j^^  ^^  ^j^^  p^^^j^^ .  ^^ ^  j  ^^^^^jj  ^^j^^  ^^^^ 

call  on  the  she-  .  ,  . ,  •  •       al  i  j 

.^  in  such  a  case,  the  person  receiviuff  the  money  would 

riff  to  pay  over  ,  ,       ,  .  .    .        ^ 

the  money ;  bat  ^  ^"^^^""^^  *^  P^^  »^  '"*<^  C^"^*' 

if  the  sheriff  rpj^^  g^^^j^  principle  must  have  operated,  (though  I 

^  can  find  no  case  expressly  to  the  purpose,)  where  the 
it  seems  that  '  execution  is  against  the  body.  But  then  great  care 
wovld  be  no  must  be  taken  to  make  him  as  liable  as  if  he  had  been 
breach  of  the  kept  in  execution  for  the  debt.  The  difficulty  there- 
injunction.  Sed  fore  is,  to  frame  such  an  order  as  will  obviate  the  effect 
quasre.  of  the  discharge  upon  the  debt. 

August  3.  The  Lord  Chancellor. 

Upon  the  fullest  search,  I  cannot  find  that  any  thing 
is  established  with  regard  to  the  practice  in  such  acaseas 
this ;  and  it  is  therefore  incumbent  on  the  Court  to  settle 
the  practice  in  the  best  way  it  can  according  to  principle. 

Where  a  demurrer  has  been  overruled,  the  injunc- 
tion follows  of  course. 

If  an  injunction      If  an  injunction  is  obtained  upon  the  bill  being  filed, 
is  obtained  on    after  execution  executed,  and,  at  the  time  of  the  injunc- 

bill  filed  after     ^Jqu  being  obtained,  the  goods  are  not  yet  out  of  the 
execation  exe- 
cuted, the  goods  not  yet  being  out  of  the  hands  of  the  sheriff,  and  the 
sheriff  proceeds  to  sell  without  process,  he  will  be  ordered  to  pay  the 
money  into  Court. 

hands 
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hands  of  the  sheriff;  then,  if  the  sheriff  proceeds  to  1817. 

sell  without  process,  he  will  be  ordered  to  pay  the  mo-  v^^^^w 

ney  into  Court.  Fbankltk 

Thomas* 

It  was  formerly  the  practice  in  such  a  case  to  make  the  Formerly  the 

sheriff  a  party  by  supplemental  bill,  if  the  money  has  practice  in  such 

come  into  his  hands  since  the  injunction  issued;  or  by  the  &  case  to  make 

original  bill,  if  the  money  was  in  his  hands  at  the  time.  ^^  sheriff  a 

But  we  are  now  got  into  a  much  looser  practice.  P^^'^J)  °"* 


since  disused. 


The  pripciple  is  this  : — While  it  is  in  contemplation 
whether  a  good  case  can  be  made  or  not,  if  it  turns 
out  that  there  is  an  equitable  case  in  the  result  of  the 
demurrer,  then  to  deal  with  it  as  an  equitable  case  from 
the  first,  and  prevent  execution. 

If,  where  the  plaintiff  is  entitled  to  an  answer,  and  the 
defendant  thinks  fit  to  file  a  demurrer,  the  Court  thinks 
that  demurrer  untenable,  and  the  equity  of  the  plaintiff  is 
therefore  sustained,  it  is  the  bounden  duty  of  the  Court 
to  interfere  for  the  protection  of  the  plaintiff's  body. 

It  must  of  necessity  be,  that  the  Court  has  the  power ; 
and,  if  so,  it  follows  that  it  is  also  the  duty  of  the 
Court  to  place  the  defendant  where  he  would  have 
been  but  for  an  untenable  defence. 

The  order  therefore  to  be  made  in  this  case  should 
be,  that  he  shall  be  discharged  on  undertaking  again  to 
confess  judgment,  so  that  he  may  not  afterwards  say, 
the  existing  judgment  and  debt  has  been  satisfied  by 
the  execution  from  which  he  is  now  discharged. 


The  following  order  was  made : — 
^^  That  the  defendant  Damey   do  discharge   the 
plaintiff  i^raiiA'(y;i  out  of  the  custody  of  the  marshal  of 

the 
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1817. 


Fbahhltm 

IK 


tibe  JfSng^s  Bench  in  tbe  aetioo  at  the  suit  of  Danstyy 
upon  tbe  pkiDtiiF's  deliveriiig  to  the  defendant  a  war* 
rant  of  attorney  to  confess  judgment  ia  the  Coart  of 
King^s  Bench  in  the  same  sum  for  which  he  is  at  pre-^ 
sent  in  execution,  together  with  interest  ndbeeqaeatly 
accrued^  sheriff's  poundage,  and  other  incidental  ex* 
penscB^  as  of  the  same  term  as  the  former  judgment ; 
and  also  upoft  his  undertaking  not  in  any  ndaaaer  to 
avail  himself  of  his  having  been  taken  in  execution  aa 
a  discharge  of  the  debt,  and  submitting  to  an  imme* 
diate  order  for  payment  of  the  money  iato  Coort^  i& 
case  the  injunction  shoaU  be  dissolved,  and,  in  defiudt 
of  sBcb  payment,  surrendering  himself  ta the  Warden 
of  the  Fkei  and  consentuig  to  waive  personal  service 
of  the  order,  and  also  consenting  that  an  attachaieiU 
shall  immediately  go  against  him  for  his  contempt^ 
without  any  previous  writ  of  execution. — ^With  liberty 
to  Damey  to  apply  to  the  Court,  with  ov  without  we* 
tice,  in  case  of  any  breach,  or  noiHcomidiaace  with 
the  terma  of  the  order/' 

[Reg.  Lib.  A.  181&  fo.  1978.] 
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E(mERT  BLORE,    -      .     -      .    Plaintiff;  Rom.s. 

AND  1816. 

Sir  RICHARD  SUTTON,  Bart.,  JAMES  WEST,  June  18,  20, 
H,  a  LITCHFIELD,  Dane  MARY  IMPEY,  1817. 

and  CHRISTOPHER  CODRINGTON,        -  Augiut  25, 
--------    Defendants. 

TIE  bill  stated  that  Henrietta  Laura,  late  Countess  ^.tenant  for  life 
of  Bath,  was  tenant  for  life,  under  the  will  of  her  with  a  power  to 
mother,  of  certain  messuages  &c.  in  the  parishes  of  SL  ^^^^  by  deed 
James,  Westminster,  and  elsewhere,  with  a  power  (con-  ^^^  executed 
tained  in  the  will)  ^^  from  time  to  time,  and  at  all  times      , 
^  after  she  should  have  attained  twenty-one,  during  ^     ^^^  j^^  - 
^  her  life,  whether  covert  or  sole,  by  deed  duly  exe-  yearly  rent. 
^  euied  under  her  hand  and  seal,  to  demise  or  lease  Plaintiff  enters 
^  unto  any  person  or  persons,  &c.  for  any  term  of  years  ioto  possession, 
"  not  exceeding  ninety-nine  years  from  the  time  of  *"^  expends 
« executing  such  lease,  so  as  to  take  effect,  either  in  money  in  build. 

^  possession,  or  immediately  after  the  determination  of     ^      ^  ^" 

agreement  for  a 
^  the  leases  then  subsisting,  and  so  as  upon  every  such  j^^^^  eridenced 

only  by  the  memorandum  in  writing  entered  in  the  book  of  ^.'s  au- 
thorised agent,  signed  not  by  the  agent  himself,  but  by  his  clerk,  al- 
though In  evidence  to  ha?e  been  approved  by  him,  and  according  to 
the  usual  course  of  business. 

A.  dies ;  and  on  a  bill  for  specific  performance  agahist  the  remainder- 
man, held,  first,  no  sufficient  agreement  in  writing — not  being  signed  by 
an  agent  properly  authorised,  and,  if  it  had,  yet  the  memorandum  not 
cokitaining  some  of  the  material  terms  of  a  lease,  which  were  left  to  be 
made  out  by  parol  evidence ;  secondly,  not  to  be  established  as  a  parol 
agreement  in  part  performed — ^both  as  it  was  not  the  agreement  of  the 
principal,  nor  of  the  authorised  agent,  and  also  because  the  remainder- 
man has  been  guilty  of  no  fraud  upon  which  to  charge  him  with  the  con- 
veyances of  the  contract.  Also,  the  plaintiff  not  entitled  to  compen- 
sation from  A.^s  representatives  for  money  laid  out  by  him  on  the  faith 
of  the  alleged  agreement'^-sach  compensation  being  in  the  nature  of 
dasMges,  and  the  fault  lying  in  the  plaintiff's  own  negligence. 

<<  lease 


2S8 


1817. 


Blore 
SuTToir. 
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^^  lease  there  should  be  reserved,  to  be  due  and  pay* 
^^able  during  the  continuance  of  the  estates  to  be 
^^  thereby  granted,  the  best  and  most  beneficial  yearly 
^'  rent  or  rents,  to  be  incident  to  the  immediate  rever- 
^^  sion,  that,  considering  the  nature  of  the  case,  could 
^^  be  reasonably  had  or  gotten  for  the  same  at  the  time 
^^  of  making  such  lease,  without  fine,  premium,  or  fore- 
^^  gift,  and  half-yearly  payable,  and  so  as  in  aH  such 
^*  leases  there  should  be  contained  a  covenant  obliging 
^^  the  respective  lessees  to  insure  the  premises,  and  con- 
^^  ditions  of  re-entry  in  case  the  rent  should  be  in  arrear, 
*^  and  so  as  the  respective  lessees  should  severally  seal 
^^  and  deliver  the  counterparts  of  their  respective  leases, 
^^  and  enter  into  covenants  to  repair,  and  other  usual 
*^  covenants." 


On  theS6th  of  October  1807,  the  plaintiff  entered  into 
a  contract  with  S.  P.  Cockerelly  ^^  as  the  agent  for  and 
on  behalf  of  the  said  Lady  Ua/V  whereby,  in  consi- 
deration of  the  money  to  be  expended  by  the  plaintiff 
in  building,  Cockerell^  ^^  as  such  agent  as  aforesaid/* 
agreed  to  let  to  him  certain  premises  in  Piccadillj/  (part 
of  the  estate  comprised  in  the  will;)  and  a  memorandum 
of  such  contract,  and  of  the  .terms  thereof,  was  then 
made  in  writing,  and  entered  in  a  book  kept  by  Cock' 
erelly  as  follows : — ^^  Plans  of  the  ground  and  buildings 
agreed  to  be  built  by  Mr.  Robert  Blore  in  Piccadillyy 
where  Mr.  AmolcTs  house  now  stands — the  term  to  be 
ninety-nine  years,  and  the  rent  /or  the  first  two  ye^rs 
60/.  per  annum :  and  for  the  remainder  of  the  term  120/. 
per  annum: — Covenants  as  usual  in  the  Bath  estate.'* 
The  memorandum  so  made  and  entered  was  signed  by 
the  plaintiff. 

Lady  Bath  died  in  July  1808,  having  by  her  will 
appointed  the   defendant   Codrington  (together  with 

others, 
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tKhers,  of  whom  Codringten  survived,)  her  executor. 
The  defeudaDt  Sir  Richard  Sutton  (an  infant)  was,  at 
the  death  of  Lady  Bath^  become  entitled  to  the  estates 
of  which  Lady  Bath  had  been  tenant  for  life,  as  tenant 
in  tail  by  virtue  of  the  will  of  his  grandfather  Sir 
Richard  Suitan^  the  remainder-man  (a) ;  and  the  other 
defendants  were  the  representatives  of  Sir  Elijah 
Impej/y  the  surviving  trustee  under  that  will. 


1817. 


Blore 

V, 

Sutton. 


•  The  bill  stating  further  that,  in  part  performance  of 
4he  agreement  with  Lady  Bathes  agent,  the  plaintiff 
bad  taken  possession  of  the  premises,  and  laid  out  6000/. 
in  buildings  upon  the  same,  prayed  a  declaration  that 
Sir  Richard  Sutton  was  bound  by  the  agreement,  and 
that  he,  and  all  other  necessary  parties,  might  be  di« 
rected  to  grant  to  the  plaintiff  a  lease  of  the  premises 
upon  the  terms  and  conditions  of  the  agreement ;  the 
plaintiff  offering  to  execute  a  counterpart  of  such  lease ; 
or,  if  the  Court  should  be  of  opinion  that  Sir  Richard 
Suiton  was  not  bound  by  the  agreement,  then  an  account 
pf  monies  expended  in  repairs  or  otherwise,  and  that  the 
plaintiff  might  be  declared  entitled  to  be  reimbursed  the 
amount  thereof  out  of  the  personal  estate  of  Lady  Bath. 

The  evidence  of  Cockerell^  the  agent  employed  by 
Lady  Bath  for  receiving  the  rents  and  for  the  manage- 
ment  and  letting  of  her  estates  in  London^  stated  that 
the  business  of  so  managing  and  letting  the  estates 


(a)  It  did  not  appear  in 
the  pleadings  by  what  title 
^fRithttrd  Suiton  cXvixmt^  as 
remainder-man :   but  it  ap- 
pears   from    the   report    of 
IhuI^  Cavan  v.  PuUney^  2 
Ves.  J.  544.  and  was  there- 
fore   asnmed  by  the   plain- 
Uff 's  connseli  and  not  resisted 


on  behalf  of  the  defendant, 
that  the  remainder  was  cre- 
ated by  the  will  of  J^dy 
Bathes  mother  —  the  same 
instrument  which  contained 
the  leasing  power. 

See  also  the  next  case  of 
Sutton  V.  Lord  Chetvoynd. 

in 


ficOAE 
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18 17.  in  qneitibn  wis  conducted  in  his  office,  and  either 
peraonally  by  himself,  or  by  the  occasional  assistance 
of  Nobk  (his  chief  cleric,)  or  some  other  clerk,  under 
SuTEox;  his  immediate  direction.  That,  aboot  the  time  stated 
in  the  bill,  Nobky  with  the  privity  and  under  tlie 
immediate  direction  of  the  witness,  as  such  aged^ 
far  and  on  behalf  of  Lady  Baih^  rerbally  agreed 
with  the  plaintiff  to  make  to  him  a  building  lease 
of  the  premises  in  question  for  ninety-nine  years  on 
the  terms  above  specified.  That  the  particuljors  of 
the  agreement  were  not  reduced  into  writing,  other- 
wise than  by  a  memorandum  (the  same  with  that 
stated  In  the  bill)  being  made  thereof  by  Noble^  by 
the  witness's  order,  upon  a  plan  drawn  and  s%ned 
and  affixed  by  the  plaintiff  as  a  description  of  the 
buildings  which  the  plaintiff  proposed  to  erect  upoa 
the  scite  of  the  premises.  That  Noble  affixed  his 
initials  to  such  entry  or  memorandum ;  and  that  Ae 
lease  so  agreed  to  be  granted  was  to  commence  at 
the  expiration  of  a  then  existing  lease,  which  expired 
at  Christmas  following  the  date  of  the  memorandum. 
He  deposed  further  that,  at  the  time  of  the  agreement 
being  entered  into,  the  premises  in  question  stood 
in  need  of  very  heavy  and  substantial  repairs,  and 
that  it  appeared  to  the  witness  that  it  was  better  Aey 
should  be  pulled  down  and  other  buildings  erected 
on  their  scite  than  that  any  repairs  should  be  attempted. 
That  the  plaintiff  had,  since  the  date  of  the  agree- 
ment, laid  out  very  considerable  sums  in  rebuilding 
the  same  pursuant  to  the  agreement;  but  that  the 
same  were  only  in  part  rebuilt  at  Lady  BaM%  deaths 
and  only  one  fourth  part  of  the  whole  cost  at  that 
time  expended  therein;  and  witness  believed  tba^ 
if  the  plaintiff  had  then  stopped  proceeding  with  the 
buildings,  the  same  could  not,  in  their  then  unfi- 
nished state,  have  been  let  for  much  more  than  the 
yearly  rents  of  60/.  and  120/.  reserved  by  the  agree- 
ment^ 
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ment,  and  that  all  the  benefit  of  the  improvements  bad 
accrued  since  Sir  Ricliard  Sutton  succeeded  to  the  in- 
heritance. 

The  evidence  of  Noble  was  principally  to  the  same 
efiect.  Tliat  of  other  witnesses  examined  on  the  part 
of  the  plaintifi*  went  to  the  condition  and  value  of  the 
premises,  and  the  money  expended  by  him'  under  the 
agreement. 

Hofi  and  Courtenai/^  for  the  plaintiff. 

Rntj  this  is  a  suflScient  contract  in  writing,  signed 
by  an  agent  duly  authorised — although  not  by  Cockerell 
himself,  yet  by  his  chief  clerk,  under  his  immediate 
direction,  and  according  to  the  usual  course  of  business 
in  his  office.  If  so,  it  is  equally  binding  on  the  re- 
mainder-man as  a  lease  actually  executed  in  conformity 
to  the  power.  Shannon  v.  Bradstreet  (a).  There  is  no 
general  rule  by  which  it  can  be  determined  what  con- 
ititntes  agency :  but  in  this  case  it  is  sufficiently  to  be 
inferred  from  the  circumstances — the  magnitude  of  the 
property — the  course  of  management — and  the  habit 
of  the  office. 

Secondh/y  if  this  is  not  a  sufficient  agreement  in 
writing,  then  it  is  a  parol  agreement,  which  has  been 
part  performed,  and  would  therefore  be  binding  on  the 
lartyand  those  deriving  under  him.  The  principle 
upon  which  Shannon  v.  Bradstreet  was  decided  will 
apply  to  this  case  also;  and,  if  it  were  to  be  held  other- 
'^rise,  it  would  be  opening  the  door  to  fraud  and  great 
'Qconvenience. 

There  is  no  principle,  according  to  which  a  Court 
^equity  has   been  induced  to  supply  the  defective 

(a)  1  Scho.  and  Lef.  52. 
Vol.  hi.  R  execution 
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execution  of  a  power,  which  does  not  apply  to  a 
like  the  present. 


Sir  S.  Romillj/y  and  Richards^  for  the  defendant  Sir 
Richard  Sutton. 

The  cases  in  which  equity  supplies  the  defectiTO 
execution  of  powers,  are  confined  to  those  of  defects 
in  point  of  form.  Here  the  defect  is  in  substance. 
The  power  does  not  authorize  leases  upon  such  terms 
as  those  of  the  agreement  in  question,  by  which  two 
different  rents  are  reserved,  neither  of  them  the  best 
that  could  be  obtained ;  and  this  alone  disposes  of  the 
ease. 


In  the  next  place,  there  is  no  agreement  in  writing. 
Noble^s  agency  is  not  proved.  He  is  the  clerk  of  Mr. 
Cockerell^  not  the  agent  of  Lady  Bath  ;  and  there  caa 
be  no  delegation  of  agency. 

Zjostfyy  as  to  part  performance,  that  is  not  insisted  on 
by  the  bill,  as  a  ground  for  the  relief  prayed.« 

Shannon  v.  Bradstreet  has  carried  the  doctrine  of 
equity  to  an  inconvenient  length,  and  it  seems  at 
least  doubtful  whether  this  Court  would  go  so  &r 
as  to  recognize  its  authority.  It  is  not  however  ne- 
cessary now  to  impeach  it.  It  is  enough  to  insist 
that  the  principle  ought  not  to  be  extended  further. 
Here  is  an  express  power,  annexing  to  its  valid 
execution  the  necessity  of  an  instrument  under  seal, 
and  a  counterpart ;  and  in  the  absence  of  every  re- 
quisite, the  Court  is  now  called  upon  to  declare  that 
an  agreement  so  imperfectly  made  is  tantamount  to 
the  axecution  of  the  power  so  as  to  bind  the  remainder* 
man.    In  the  case  cited,  Lord  Redesdale  himself  ex- 

preasea 
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presses  a  doabt  whether,  iF  it  had  been  the  case  of 
a  parol  agreement  in  part  performed,  it  could  have  been 
-enforced  against  the  remainder-man,  observing  that 
Ihe  party  himself  is  held  to  be  bound  by  a  part  per- 
formance principally  on  the  ground  of  fraud,  which 
is  personal.  But  the  remainder-man  has  been  guilty 
of  no  fraud.  Why  is  he  to  be  subjected  to  the  in- 
cbnvenience  of  having  this  agreement  forced  upon 
him  in  direct  violation  of  the  statute? 

Bell  and  Dowdeswell^  for  the  defendant  Codringion. 

If  this  be  a  sufficient  agreement  within  the  statute, 
flien  it  is  binding  on  the  remainder-man.  But  it  is  not 
fioch  an  agreement. 

Supposing,  however,  that  there  were  a  valid  agree- 
jnent.  and  that  the  Court  should  hold  that  the  re- 
mainder-man is  not  bound  by  it,  still  this  is  no  case 
iJMr  compensation,  but  the  plaintiff  must  be  left  to 
las  action  for  damages.     Denton  v.  Stewart  (a),  if  to 
be  supported  at  all,  is  no  authority  for  the  present 
case:  but  there  the  defendant  had  it  in  his  power  to 
perform    the  agreement;    and,    while    the  suit  was 
pending,  put  it  out  of  bis  power  to  do  so  by  his 
own  act.    And  in  Todd  v.  Geeijb)  Lord  Eldon  says, 
that  the  case  of  Denton  v.  Stewart,  if  not  to  be  sup- 
ported on  that  distinction,  is  not  according  to  the 
principlea  of  the  Court 

Hart,  in  reply. 

The  case  is  very  peculiar,  and  must  be  considered 
Hi  alt  its  bearings.     There  can  be   no  doubt  that 

(a)  1   Cox.  258.  cited  1  (b)  17  Ves.  273.   GwOUm 

Vet.  j.  349.  and  17  Ves.  276.      v.  Stone,  14  Ves.  128.  Sagd. 
^reen»ay  v.  Adams,  12  Yes.      Vend.  &  Furch.  188, 9. 

R  2  there 
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there  is  a  contract  signed  by  an  agent  properly  au- 
thorised; for  the  act  of  iVb&/e  under  CockerelVs  im- 
mediate direction  is  the  act  of  Cockerell  himself. 
There  is  no  fact  in  dispute — no  conflict  of  evidence — 
no  imputation  on  the  bona  fides  of  the  transaction. 
The  contract  is  a  beneficial  contract,  and  equally  for 
the  advantage  of  all  parties. 


As  to  the  power,  this  is  not  a  mere  ordinary  leasing 
power,  and  must  be  regarded  with  reference  to  the 
quality  of  the  property  and  the  nature  of  the  case. 
There  is  nothing  to  exclude  a  lease  for  the  purpose  of 
building,  or  to  prevent  a  variation  in  the  rent  accord- 
ing to  the  actual  value;  and  it  is  in  evidence  that  these 
rents  were  fixed  by  a  bond  fide  estimate  made  by  per- 
sons of  competent  j  udgmen t. 


Admitting  the  principle,  that  delegatus  non  palest 
delegare^  this  is  a  case  to  be  determined  by  the  usual 
course  of  management — a  course  of  management  pur- 
sued for  a  series  of  years,  and  recognized  by  the 
owners  of  the  property,  who  must  be  taken  to  have 
adopted  the  acts  of  those  to  whom  the  principal  agent 
has -confided  a  part  of  that  management  as  the  acts 
of  the  agent  himself^  Noble  was  the  servant,  not  the 
delegated  agent,  of  Cockerell;  and  qui  facil  per 
aUerunty  facii  per  se.  As  to  the  agent  by  his  sig- 
nature binding  the  principal,  see  Kemys  v.  ProcioT{(BL\ 
White  v.  Proctor  (6),  &c. .  Mr.  Sugden,  in  his  Trea- 
tise on  Powers  (c),  mentions  an  opinion  given  by 
Lord  Kenyan^  that  ever  since  the  case  of  Leach  y. 
Campbell  (d),  a  lease  by  parol  from  year  to  year  by 
a  tenant  for  life  with  a  power,  is  binding  in  equity 

(a)  3  Ves.  &  B.  37.  (c)  2d  Ed.  p.  358. 

(b)  4  Taunt.  209.  See  (cf)  Ambl.  740.  Appz.  to 
Sogd.  Vend.  &  Parch.  81.  Sugden  on  Powers,  No.  13. 

upon 
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upon  the  remainder-man.  As  to  the  doubt  expressed 
by  Lord  Redesdale  in  Shannon  v.  Bradstreetj  the  only 
difierence  between  a  written  and  parol  agreement  is  on 
the  ground  of  the  latter  opening  a  door  to  fraud ;  and, 
where  the  agreement  is  evidenced  by  acts  of  part  per- 
formance, it  amounts  in  principle  to  the  same  thing. 

With  respect  to  the  alternative  prayed  by  the  bill, 
your  Honour,  in  Greenxpay  v.  Adams,  thought  there 
was  nothing  unreasonable  in  the  decision  of  Denton  y* 
Stewart.  We  admit  that  this  is  not  a  Court  that  can 
award  damages :  but,  if  we  have  been  led  by  the  act  of 
liady  JBoM's  agents  to  expend  money  on  the  fiiith  of  an 
undertaking  which  they  are  unable  to  execute,  it  is  rea- 
sonable that  we  should  call  upon  her  representatives  to 
repay  us  the  money  we  have  laid  out ;  and  this  Court 
^iU  decree  an  account  to  be  taken  accordingly. 
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ITie  Master  of  the  Rolls. 

This  is  a  bill  for  the  specific  performance  of  an  agree-* 
^Booent  to  grant  a  lease.  The  agreement  is  alleged  to  have 
^lieen  entered  into  with  the  agent  of  the  late  Countess  of 
^£ath,  who  was  tenant  for  life,  with  a  power  of  grant- 
ing leases  in  the  manner  and  on  the  terms  specified  in 
"the  power ;  and  the  question  is,  whether  there  be  any 
9iich  agreement  in  this  case  as  is  binding  upon  the  re- 
Uainder-man,  the  defendant,  Sir  Richard  Sutton. 

It  appears  to  me  that  there  is  no  sufficient  agreement 
^Q  writing  ;  first,  because  Charles  Noble,  who  signs  his 
initials  to  the  memorandum  written  on  the  plan,  isnei- 
^er  alleged  by  the  bill,  nor  proved  by  the  evidence,  to 
liave  been  the  authorised  agent  of  Lady  Bath;  secondly, 

because 


m 


CASES  IN  CHANCERY. 


18|7. 


Blors 
Sutton. 


beeause  the  meiuorandum  does  not  contain  some  of  the* 
material  t^rms  of  a  building  lease,  which  this  was.  It 
merely  specifies  the  rent,  and  the  number  of  years.  It 
does  not  even  specify  the  commencement  of  the  lease; 
By  the  parol  evidence,  indeed,  it  is  said,  that  it  was  ta 
be  from  the  expiration  of  a  subsisting  lease.  But  then 
the  whole  agreement  is  not  in  writing. 

It  was  insisted,  however,  that  there  is  a  parol  agree* 
ment,  in  part  executed ;  for  the  plaintiff  has  expended 
large  sums  in  building  upon  the  premises,  partly  mLady 
Bath's  lifetime,  but  principally  since  her  death,  v  The 
agreement,  it  is  said,  is  therefore  binding  on  the  remain* 
der-man.  It  is  rather  difficult  to  say,  that  there  is  even 
a  parol  agreement  by  an  authorised  agent  of  Lady  JBolft. 
For  the  evidence  is,  that  Nobk^hy  the  directi<Ni  and  with 
the  privity  of  Mr.  Coekerellj  who  was  Lady  Bath^n 
agent,  did  make  a  verbal  agreement  with  the  plaintiff. 
This  seems  rather  a  delegation  of  CockertWs  authority^ 
than  the  personal  exercise  of  it.  He  does  not  appear 
to  have  bad  any  communication  with  the  plaintiff.  He 
does  not  say,  I  ratify  the  terms  agreed  upon  by  Nobk/ 
but,  I  authorise  Noble  to  make  the  agreement.  SuppOB* 
ing,  however,  that,  by  the  effect  of  Cockereirs  direction  t» 
Nobky  this  can  be  construed  to  be  the  parol  afireemenfc 
of  CockereU  himself,  and  that,  subsequently  to  such 
agreement,  and  on  the  faith  ofit,  an  expenditure  has  been 
made  by  the  plaintiff,  there  is  no  authority  for  holding 
that  the  remainder-man  is  bound  by  such  an  agreement. 


It  is  considered  as  a  fraud  in  a  party  permitting  an 
expenditure  on  the  ikith  of  his  parol  agreement,  to  at- 
tempt to  take  advantage  of  its  not  being  in  writing. 
But  of  what  fraud  is  a  remainder-man  guilty,  who  has 
entered  into  no  agreement,  written  or  parol,  and  baa 
done  no  act,  on  the  fiiith  of  which  the  other  party  could 

have 
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Aaf  6  relied  ?  The  only  way  in  which  be  could  be  af- 
fected with  frauds  would  be  by  shewing,  that  an  ex^ 
penditare  had  been  permitted  by  him,  with  a  knowledge 
that  the  party  had  only  a  parol  agreement  from  the  te** 
nant  for  life.  Without  that  knowledge,  there  is  nothing 
in  the  mere  circumstance  of  e iLpenditare.  For  theprtnitf 
facie  presumption  is,  that  he  who  is  making  it  has  a 
▼alid  lease  under  the  power,  or  at  least  a  binding  agree- 
ment for  a  lease.  That  the  remainder-man  in  this  case, 
or  those  acting  on  his  bebalF,  had  any  siioh  knowledge, 
is  neither  alleged,  nor  proved.  The  reasod,  therefore, 
ftils,  on  which  the  case  of  a  parol  agreement,  in  part 
performed,  i§  taken  out  of  the  statute  of  iVatidii. 


1811 


BLOak 


On  the  strict  const  ruction  of  the  power^  the  remainder- 
nan  would  only  be  bound  by  a  lease  executed  conforfif- 
ably  to  it.  But  Lord  Eedesdak  has^  I  think^  in  the  cflte 
•f  Sktmnon  r.  Braditreet  (or),  giten  satisfoctory  reasons, 
why  H  dear)  explicit,  written  agreemeirt  oaght^  in  equity, 
to  be  leld  equitdlent  to  a  lease,  and  as  binding  on  the 
teaMindor-nfan  as  a  formal  lease  conceited  in  ihe  same 
lerms  woold  ba?e  been.  Bot,  td  go  farther^  and  say, 
tlM  a  man  shall  be  b^nd  not  by  hie  o#h  parol  agi^o^ 
mtni,  bot  by  the  uncfommtsnieated  and  ittfknoWn  piirol 
agreement  of  another  persou,  would  be  to  broak  in  npon 
the  statute  of  frauds,  witbout  the  existence  of  ariy  of 
the  pretexts  on  which  it  bas  been  already  too  touch 
infringed. 

On  the  supposition  that  the  plaintiff  cannot  obtain 
specific  performance,  he  prays  that  he  may  be  reim- 
bursed for  his  expenditure  out  of  Lady  Bathes  assets. 
*This  would  be,  as  against  her  representatives,  a  decree 
merely  for  damages,  and  not  a  compensation  for  the 
benefit  her  estate  has  received.    It  is  the  estate  of  the 


(a)  1  Sch.  &  Lef.  5% 


remainder-man 
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1817.  remainder-roan  that  is  benefited  by  the  houses  built  upon 
it.  The  competency  of  a  Court  of  Equity  to  give  da- 
mages for  the  non-performance  of  an  agreement  has^ 
SuTTOK.  notwithstanding  the  case  of  Denton  v.  Stezoart  (a),  been 
questioned  by  very  high  authorities.  In  that  case,  how- 
ever, the  party  was  guilty  of  a  fraud,  in  voluntarily  dis- 
abling himself  to  perform  his  agreement,  and  had  aa 
immediate  benefit  firom  the  breach  of  it.  But  Lady  Baih 
never  refused  to  perform  the  agreement.  On  the  con-* 
trary,  the  plaintiff  alleges,  that,  if  she  had  lived,  die 
would  have  granted  him  a  lease.  Then  the  case  is  only 
that  he  himself  has  been  so  improvident  as  not  to  get 
from  Lady  Bath  that  which,  he  says,  she  would  have 
given  him ;  namely,  a  lease  that  would  have  been  bind- 
ing on  the  remainder-man.  That,  surely,  is  not  a  case 
in  which  a  court  of  equity  will  exercise  a  doubtful 
jurisdiction,  by  awarding  damages  for  a  loss,  which,  if 
it  shall  ever  be  sustained,  will  have  been  occasioned^ 
more  by  the  plaintiff's  negligence,  than  by  Lady  BaMn 
fault.  I  say,  if  it  shall  be  ever  sustained ;  for  it  does 
not  appear  that  the  plaintiff  has  been  yet  evicted ;  and  I 
cannot  believe  that  Sir  Richard  SuUonj  when  able  to 
judge  and  act  for  himself,  will  think  of  taking  the  benefit 
of  the  plaintiff's  improvements,  without  making  him  a 
compensation  for  them.  But,  be  that  as  it  may,  I 
should  not  be  warranted  in  straining  general  principles 
in  order  to  obviate  the  hardship  of  a  particular  case* 

The  bill  must  be  dismissed,  but  without  costs. 
{a)  1  Cox.  258,  and  see  before,  p.  243. 
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Sir  RICHARD  SUTTON,  Baronet,  (an  Infant,  by         1812. 
bis  next  friend,)        -         -         -         Plaintiff  ;     Trin.  Term, 

AND  ISl^- 

Lord  Viscoant  CHETWYND,  OSBORN  MARK-       ^*^-  ^- 
HAM,  ibe  Earl  of  DARLINGTON,  and  JOHN 
PADDY,       ....       Defendantb. 

TTTRANCESj  the  wife  of  Sir  William  Pulimey^  Covenant  in 

Mj    Baronet,   by  ber  will  made  in  execution  of  a  marriage  arti- 

power  reserved  to  her  in  her  marriage  settlement,  de-  ^^®*  *?  favour 

vised  or  appointed  certain  estates  therein  mentioned,  ^  ,V  ^^J^ 

^  held  merely  vo« 

to  the  use  of  her  daughter  Henrieiia  Laura  Pulteney  jnQ^y   ^^ 

(afterwards  Countess  of  Bath)  for  life,  with  remainder  not  to  be  sop- 
to  her  first  and  other  sons  in  tail  male,  with  several  ported  by  the 
remainders  over,  and  with  an  ultimate  remainder,  in  marriage  consi** 
de&ult  of  such  issue  as  therein  mentioned,  to  the  use  deration, 
of  Sir  Richard  SuUoHy  the  grand&ther  of  the  plaintiff; 
and  died,  leaving  the  said  Henrietta  Laura  PuUeney^ 
(then  an  infimt)  her  only  child. 

Henrietta  Laura  PuUenej/  (while  still  an  infant) 
became  entitled,  to  ber  and  her  heirs,  according  to  the 
custom,  to  certain  copyhold  premises  bolden  of  the 
manor  of  Stoke  Newington  ;  and  being  so  enjtitled,  she 
was,  on  the  SOth  of  September  1784,  admitted  tenanty 
and  on  the  8th  of  August  1789,  surrendered  the  pre- 
mises ^*  to  such  use  or  uses,  and  for  such  estate  and 
estates,  as  she  should  by  her  last  will  declare,  limits 
and  appoint  the  same/' 

By  articles  of  settlement  dated  the  SSd  of  July  17M, 
previous  to  the  marriage  of  the  said  Henrietta  Laura 
PuUenetf  (then  Countess  of  Bath)  with  Sir  JamesPulte' 
netfy  Bart,  and  made  between  the  said  Sir  James  Pulte^ 
nejl  of  the  first  party  the  said  Countess  of  Bath  of  the  se- 
cond 
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cond  part,  Sir  TF.  PuUenetf  (father  of  the  CountesB)  of 
the  third  part,  and  the  defendants  Lord  Chetwynd  and 
Markham  and  another  (trustees)  of  the  fourth  part ; 
reciting  that  the  Countess  was  entitled  (among  other 
things)  to  the  said  copyhold  premises,  and  that  ^ir  James 
PuUeney  thereby  consented  to  enter  into  an  agreement* 
that  all  the  real  and  personal  estate  of  Lady  Bath  (ex* 
cept  as  therein  excepted)  should  (previous  to  the  mar- 
riage) be  conveyed  to  the  said  trustees  and  their  heirs, 
executors,  &c.  upon  the  trusts  therein  meotioD^d,  and 
so  that,  for  the  purpose  of  making  a  proviston  for 
younger  children  of  the  marriage,  the  seyeml  estftter 
therein  specified  (including  the  copyholds)  should  be 
made  an  accumulating  fond  for  the  benefit  of  yooDgtef 
children,  in  the  manner  and  upon  and  subject  t»  tfa^ 
terms  and  conditions  after  mentioned,  it  was  witnessed 
that,  in  pursuance  of  the  said  agreement,  it  was  thereby 
declared  and  agreed,  and  the  said  Lady  Baih^  with  the- 
consent  of  the  said  Sir  J.  PuUeney^  did  thereby  for  ber- 
sel^  ber  heirs,  &c«,  covenant  and  agree  to  and  wUh 
the  said  trustees,  their  heirs,  &c.  that,  in  case  the  mar- 
riage should  take  efiect,  she,  and  all  persons  claiming 
any  interest  in  trust  for  her  in  the  several  estates  to 
which  she  was  entitled  as  therein  mentioned,  (except  as 
therein  mentioned),  should,  within  six  months  after  the 
solemnization  of  the  marriage,  do  all  such  acts  as  should 
be  necessary  for  granting  to  and  vesting  in  the  said  trus- 
tees and  their  heirs  all  the  estates  (including  the  copy- 
holds), and  that  the  same  might  (as  to  part,  after  the 
decease  of  Sir  W.  Pullenet/  her  father,  and  as  to  the  re- 
mainder, after  her  own  death)  be  made  an  accumulating 
fund  for  the  benefit  of  such  yovnger  children  as  therein 
mentioned ;  and,  subject  thereto,  in  trust  to  make  such 
conveyances  and  assurances  thereof  to  and  for  the  benefit 
of  such  person  or  persons,  and  for  such  estate  andestates^ 
and  subject  to  such  powers  and  conditions,  as  she  (tbe 

1  said 
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said  Lady  Bath)  should  in  manner  therein  mentioned 
direct  or  appoint;  and,  in  default  of  appointment,  to 
stand  seized  thereof  during  the  coverture  for  the  sole 
and  separate  use  of  Lady  Bothy  and  after  her  death,  as 
to  so  much  and  such  parts  as  were  by  the  said  will  of 
Franeei  PuUenei/  (her  mother)  devised  or  appointed,  or 
intended  so  to  be,  in  trust  for  such  person  or  persons^ 
and  for  such  estate  and  estates,  &c.,  as  by  the  said  will 
of  Frances  Pulteneyvf  9i8  expressed  concerning  the  same; 
and  as  to  the  remainder  (including  the  copyholds)  in 
trust  for  such  person  or  persons,  and  for  such  estate 
and  estates,  &c.  as  by  the  said  will  of  Frances  PuUeney 
expressed  concerning  the  said  former  estates,  or  as  near 
thereto  as  the  deaths  of  parties^  and  other  contingencies, 
would  admit. 
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Sir  Richard  Sutton  (the  devisee  of  Frances  Pultenei/) 
died  in  the  lifetime  of  Lady  Bath,  leaving  the  plaintiff 
his  grandson  and  heir  at  law  ;  and  Lady  Bath  died  In 
July  1808  without  issue,  and  having  made  her  will,  but 
not  having  thereby  or  otherwise  made  or  executed  any 
further  appointment  of  the  copyholds. 

The  bill,  alleging  that,  upon  the  death  of  Lady  Bath^ 
the  plaintiff  became  entitled  in  equity  under  the  mar- 
riage articles  to  the  copyhold  premises,  the  legal  estate 
in  which  had  descended  to  the  defendants  the  Earl  of 
Darlington  and  John  Paddy j  who  had  procured  them- 
selves to  be  admitted  tenants  thereto,  prayed  that  the 
articles  might  be  decreed  to  be  specifically  performed 
and  carried  into  execution,  and  that  the  defendants  the 
Earl  of  Darlington  and  Paddy  might  be  directed  to 
surrender  the  copyholds,  in  order  that  the  defendants 
Lord  Chetwynd and Markham  might  be  admitted  tenants 
upon  the  trusts  of  the  articles,  or  that  the  same  might 
be  surrendered  to  the  plaintiff  and  his  heirs,  and  pos- 
session 


1817. 


Sutton 
CiiETWTiny. 


CASES  IN  CHANCERY. 

session  thereof  delivered  to  htm,  and  an  account  oS 
rents  and'  profits,  &c. 

The  defendants,  the  Earl  of  Darlington  and  Paddy ^ 
by  their  answer  alleged  that  neither  the  plaintifi^  nor  his 
grandfather  was  a  party  to  Ladj  Bath^8  marriage  ar* 
ticlesi  and  that  the  plaintiff  ought  to  be  considered  in 
equity  as  altogether  a  stranger  to  the  same  and  not  en- 
titled in  consideration  of  blood  or  otherwise  to  have  the 
same  specifically  performed  for  his  benefit  by  divesting 
the  defendants  of  their  legal  estate  and  possession. 

The  principal  question  was,  Whether  the  consider- 
ation of  marriage  could  be  held  to  extend,  under  the  co- 
venant in  the  articles  to  all  the  provisions  of  the  will  of 
Frances  Pultenej/^  or  whether  that  covenant  was  merely 
voluntary  as  to  Sir  Richard  Sutton  and  his  descendants, 
who  were  strangers  to  the  settlement. 

The  following  cases  were  cited  in  the  argument. 
Jenkins  yf.  Keymis  {d)y  White  y.  Stringer  (b)^  Osgood 
V.  Strode  (c),  Stephens  v.  Trueman  (d)>  &c. ;  and  see 
Sugden^B  Vendors  and  Purchasers,  chap.  16.  sect.  I. 
(4th  Ed.  p.  535.  et  seq.)  JJlayton  v.  tFilton  (e),  JFbf r- 
field  V.  Birch  (/),  &c. 

Leach  and  Dowdeswell,  for  the  plaintiff. 

■ 

Sir  S.  Romillj/y  Fonblanque^  and  Homey  for  the  de- 
fendants Lord  Darlington  and  Paddy. 

[I  was  not  present  when  the  case  was  argued.] 


(a)  1  Lev.  150. 237.  iCha. 
Ca.  105. 

(b)  t  Lev.  105. 

(c)  2  P.  W.  245. 


(d)  1  Ves.  73. 

(e)  Cited  la  Sagd.  p.  537* 
(/)  lb.  p.  539. 

The 
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The  Master  of  the  Rolls. 

This  is  a  bill  for  the  specific  performance  of  a  cove- 
nant  contained  in  the  articles  of  agreement  made  on  the 
marriageof  the  late  Sir  JamesPuUenej/  and  the  Countess 
of  Bath.  And  the  question  is,  whether  the  covenant  is 
to  be  considered  as  merely  voluntary,  and  therefore  not 
to  be  carried  into  execution  in  a  court  of  equity,  or 
ivhetber  the  consideration  of  marriage  does  not  extend 
to  all  the  limitations  and  agreements  contained  in  the 
articles. 


1817. 


SuTToir 
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By  the  articles,  in  this  case,  it  was  agreed  that,  in 
events  that  have  happened,  the  copyhold  estate  in 
question  should  go  according  to  the  limitations  of  the 
will  of  Lady  Bathes  mother.  Under  that  will,  Sir 
Richard  Sutton,  the  plaintiff's  grandfather,  was  the 
ultimate  remainder-man  in  fee.  Sir  Richard  was  no 
party  to  the  articles,  nor  is  he  mentioned  in  them.  Of 
course,  no  consideration  whatever  moved  from  him ;  nor 
does  it  appear  that  he  was  related  in  blood  to  any  party 
from  whom  any  consideration  did  move,  or  indeed  to 
any  of  the  parties  to  the  marriage  articles. 

It  seems,  therefore,  that  nothing  short  of  the  esta- 
blishment of  the  broad  general  proposition  attributed 
to  Lord  Chief  Justice  Hale  in  Jenldns  v.  Keymis  (a) 
could  support  his  claim. 


When  this  cause  was  heard,  it  was  stated  that  there 
was  a  case  depending  in  the  Court  of  King's  Bench, 
upon  a  reference  from  the  Court  of  Chancery,  in  which 
the  general  question  might  possibly  be  decided.  It  af- 
terwards appeared,  however,  that  the  case  alluded  to 
turned  upon  its  own  particular  circumstances,  and  would 

(a)  1  I^v.  150, 237.  1  Cha.  Ca.  105. 

be 
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be  no  precedent  for  the  decision  of  the  question  before 
me.  In  the  mean  time  the  case  of  Johnson  v.  Legard 
bad  occurred  here,  in  which  the  question  was,  whether 
limitations  in  a  marriage  settlement  to  the  brothers  of 
the  settlor  were  good  against  a  subsequent  purchaser  for 
a  valuable  consideration.  That  case  being  sent  to  law, 
my  judgment  was  again  suspended;  for,  although  a  de- 
cision in  favour  of  the  brothers  would  not  necessarily  be 
an  authority  for  the  plaintiff's  claim,  a  decision  the 
other  way  would  be  a  direct  authority  against  it.  The 
case  has  been  lately  decided,  and  the  Court  of  King's 
Bench  have  certified  that  the  limitations  to  the  brothers 
were  voidagainst  the  purchasers.  This  decision  expressly 
negatives  the  proposition,  that  every  limitation  in  a 
settlement  is  protected  and  rendered  valuable  by  the 
consideration  of  marriage.  And,  to  that  extent,  I  en- 
tirely concur  in  the  opinion  given.  I  say,  to  that  ex- 
tent; because  the  negative  of  the  general  proposition  is 
sufficient  for  the  decision  of  the  present  cause,  and  I  do 
not  wish  to  prejudice  any  other  question  that  may  be 
made  when  the  certificate  comes  before  the  Court  for 
confirmation  (a). 


(a)  The  case  of  Johnson 
V.  Legard  is  not  yet  reported. 
On  the  16th  and  17th  of  Juljf 
1 81 8  it  came  before  the  Vice- 
Chancellor  for  farther  direc- 
tions upon  the  certificate, 
when  His  Uouour  was  pleased 
to  confirm  the  same.  The 
case  of  Smith  v.  Garland 
(ante.  Vol.  II.  p.  143),  was 
cited  in  argnment,  but  held 
not  to  govern  the  question  in 
Johnson  v.  Legardj  the  bill. 
In  the  latter  case,  being  filed 


by  creditors,  and  by  the  per- 
son claimiDg  under  the  volun- 
tary settlement,  not  by  the 
settlor,  as  in  Smith  v.  6rar- 
land.  In  both  cases  the  de- 
fendant (who  was  the  pur- 
chaser) raised  by  his  answer 
the  objection  to  the  title 
founded  on  the  voluntary- 
settlement,  but  submitted  to 
perform  the  agreement  if  the 
Court  should  be  of  opinion 
that  a  good  title  could  be 
made. 

There 
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There  are,  certainly,  cases  in  which  a  Court  of  Equity 
bag  executed  covenants  in  marriage  settlements  in  favour 
of  collateral  relations  (a) ;  but  I  am  not  aware  of  any,  in 
wbich  it  has  been  laid  down,  that  a  covenant  in  favour 
of  a  stranger  is  to  be  carried  into  execution,  merely  be- 
cause it  18  found  in  a  marriage  settlement.  For  augbt 
that  appears  in  this  cause,  Sir  Richard  Sutton  must  be 
taken  to  be  a  mere  stranger ;  and,  therefore,  the  bill 
must  be  dismissed,  with  costs  as  to  the  trustees,  without 
costg  aa  to  the  heir  at  law« 


1817. 


SUTTOMT 

V, 

Chetwynd* 


(a)  See  Puhertoft  v.  Ptdvertofty  18  Ves.  92,   and   cases 
cited. 
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Rolls-        W.  H.  WORRALL,  and  ANN  WORRAIX,  In- 
1816.  fents, Plaintifpb; 

Nov.  18.  AND 

181^-         A.  JACOB  (Assignee  of  GRAHAM  WILKINSON, 
^wff.  11.  Bankrupt),  ANN  WORRALL,Widow,  and  Others, 

Defendants. 

By  deed  of  se-  |  1 Y  settlement  made  after  the  marriage  of  Graham 
paratioD  the  JLJ  Wilkinson  (a  trader  liable  to  the  bankrupt  laws) 
hosband  (a  ^^j  jlfary  his  wife,  in  consideration  thereof,  Wilkinson 
f^  **  ®  ^^^  ^^^  ^*f®  conveyed  an  estate  (to  which  she  was  en- 
1  )  e  ts  .^^^^^  as  tenant  in  tail  under  the  will  of  her  father)  in 
with  a  trustee  order  that  a  recovery  might  be  suffered  (which  was  sof- 
for  the  wife,  in  fered  accordingly)  to  the  use  of  the  husband  for  life, 
consideration  of  remainder  to  trustees  to  preserve,  &c.,  remainder  to  the 
being  indemni-  ^jfe  for  life,  remainder  to  the  children  of  the  marriage, 
fied  from  all        ^g  ^jj^  Jmgband  and  wife  jointly,  by  deed,  or  (in  defiiult 

of  joint  appointment)  as  the  survivor  should,  by  deed 
which  miffht  be  ^^^  ^^  without  power  of  revocation,  or  by  will,  ap- 
contracted  by  her  daring  the  separation,  to  release  his  remainder 
in  fee  in  certain  estates,  (of  which  he  was  tenant  for  life,  with  remainder 
to  the  wife  for  life,  with  remainder  to  the  issue  of  the  marriage,  with  re- 
mainder to  himself  in  fee,)  to  such  uses,  &c.  as  the  wife  shall  by  deed 
or  will  appoint ;  with  power  to  the  wife  to  reyoke  the  uses  of  such  deed 
or  will. 

The  wife  executes  the  power  by  deed,  which  she  retains  in  her  pos- 
session, and  afterwards  alters,  and  re-executes. 

Held,^^,  that  the  coTcnant,  although  entered  into  on  occasion  of  a 
separation  between  husband  and  wife,  was  yet  binding  in  equity,  being 
made  to  a  third  party ;  secondly^  that  it  might  be  supported  against 
creditors,  under  the  statute  of  James^  by  the  consideration  of  indem- 
nity against  the  wife's  debts  and  engagements  ;  thirdly,  that,  the  deed 
of  appointment  containing  no  power  of  reTocation,  although  it  was 
contained  in  the  instrument  creating  the  original  power,  the  re-execu- 
tion was  Toid,  and  the  original  appointment  therefore  was  decreed  to 
be  carried  into  execution. 

point. 


CASES  IN  CEf ANCftRY. 


257 


poifit,  and^  in  dd&dlt  drappointitient,  to  the  use  of  llic  litst 
and  other  sods  df  the  marriage  in'succession,  in  tail,  re- 
mainder to  all  and  every  the  daughters  of  the  marriage 
e^ohlly  as  teiianls  in  coniiiion  in  tail,  and  in  deihult  of 
sudi  issue,  to  the  use  of  the  survivor  of  them  (the  said 
G.  WiUdmah  and  his  wife),  his  6t  her  alisigns  for  evbr. 


1817. 


WOREALI. 

Jacob. 


A  rtpal*atioil  aftchrWtf  f dd  tobk'place  betweeVi7y1/A:iit- 

fon  and  hiu  wife ;  and  by  intd^iiture  entered  int6  on  the 

oocasion'of  thtf f  8^iiatfati6i^,  and  madd  b^twbcfn  the  said 

Graham  Wilkinson  and  Mary  his  wife  of  the  one  part, 

ioA'Wiaiaih  ^otiViff^^C who  wafdljrotlii^  to  Mrk.  Within- 

mMj  Add*  fsEtbeiror  th^  ih&nt  plaititiJis)  of  tb«f  other 

paht,  redtfai^  th«  s^ttleni^rit;  and  that  in  coMid^ratibn 

tberbof  fFittto^e^  htf d  aglHsicfd  tb  enter  into  covleniiititd 

fift*  ptfj^^nt  to  bier  sdd  ^ife  of  an  ariJftAty  of  TD/.'  fo^ 

her  sdleandsiefparatdiMe  duf^ingvuch  separation,  ahld  fbr 

iVIeasiii^  -  itif  ber,  or  such  pei^6ij^  ats  she  should  apfpbin  t, 

the  rediainder  or'  rendainders  in  fte  to  which  he  migtit  be 

entitled  under  the  settlement  in  default  of  issue,and  that 

VWrMf  h^d  agreed  to  save  harmless  aiid  indemnified 

tltf  MldTf^/Jtfll^;!,  his  executors,  &c.  from  all  debts  and 

engagements,  that  his  wife  might  contract  during  the 

^paration,  ^tVAiifsoii  covenanted  with  ^orra//,  accord- 

iti^ly,  that,  in  case  he  should  survive  his  wife,  and  there 

sfcoid^b!^  no  issue  of  the  marriage  at  her  death,  he 

^ould,  immediately  on  her  death,  ^^  release  and  assure 

Unto  trustees,  or  otherwise,"  all  his  remainder  in  fee, 

a.i\ter  bis  own  decease,  in  the  said  estate,  ^^  to  the  use  of 

^^  such' persons,  and  for  such  estate,  &c.,and  upon  such 

^^'tirusts,  &c.,  with  or  without  power  of  revocation  and 

^^  new  appointment,  as  his  said  wife  should,  notwith- 

^  Btanfdhig' her  coverture,  by  aAy  deed  tfnder  her  hand 

^^  atidaenl  (exeduTed  as  therein  mentioned)  or  by  will 

•'  (whlcfc'dded  or  will  she  was  there1[)y  fully  authorised 

^^  to  make,  alter,  or  revoke,)  notwithstanding  her  co« 

Vol.  III.  S  « verture 
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'^  vertnre  appoint ;"  and,  in  default  of  appointment^ 
to  the  use  of  her  right  heirs  for  ever  (a). 

By  deed  poll,  dated  the  S5th  of  Aprily  1797,  dolj 
executed  according  to  the  power,  Marj/  Wilkinson  ap« 
pointed  that,  in  case  of  her  death,  living  her  husband, 
he  (the  said  G.  Wilkinson,)  should,  immediately  after 
her  decease,  convey  the  said  remainder  in  fee  to  the  use 
of  the  said  W.  H.  Worrall  for  life,  and  after  his  de- 
cease to  the  use  of  his  children  as  tenants  in  commoiiv 


Afterwards,  on  the  S8th  of  the  same  month,  the  deed 
was  resealedand  redelivered  by  Mary  Wtlkimon  in  the. 
presence  of  the  same  persons  who  were  witnesses  to  the 
first  sealing  and  delivery  thereof;  an  interlineation  bar- 
ing been  first  introduced,  after  the  estate  for  life  to  7F1 
H.  Worrall,  ^^  to  the  use  of  Ann  Worrall  his  wife  for 
her  life,  and  after  the  several  deceases  of  the  said  Wd 
H.  Worrall  and  Ann  his  wife>"  to  the  children  as  beforo. 

Mary  Wilkinson  died  in  September,  1799,  without 
having  had  any  issue,  leaving  her  husband,  and  the  said 
W.  H.  Worrall,  surviving. 

In  February,  1805,  a  commission  of  bankrupt  issued 
against  Wilkinson,  under  which  the  defendant,  Jacobs 
was  chosen  assignee. 

Graham  Wilkinson  (the  bankrupt)  died  in  May,  1807, 
without  having  ever  made,  and  without  having  been 
called  upon  to  make,  a  conveyance  of  the  estate  accord- 
ing  to  his  covenant. 


(a)  This  deed  is  not  suf- 
ficiently set  forth  io  the 
pleadings :  bat  the  tme  na- 
tare  of  its  provisions  may  be 
caUeded  from  His  Honour's 


jodgment,  foonded  either  on 
inspection  of  the  deed  itself^ 
or  on  the  admission  of  pac^ 
ties  at  the  hearing. 

Worrall 
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JVorrall  sAsio  died,  leaving  the  plaintiffs  hischildreii, 
and  the  defendant  Ann  WorraU  his  widow,  surviving. 

The  bill  filed  by  the  children  of  Mr.  and  Mrs.  Worrall 
insisted  that  the  re-execution  of  the  deed  of  appointment 
by  Mrs.  Wilkinson  did  not  alter  the  legal  effect  of  the 
deedj  for  that,  after  it  was  executed,  she  had  no  power 
to  revoke,  or  appoint  to  any  new  uses ;  and  it  prayed 
(as  against  the  assignee)  a  conveyance  of  the  estate,  pur- 
suant to  the  covenant  of  the  deed  of  separation  and  the 
appointment ;   and  an  account  of  the  rents  and  profits. 

Sir  S.  Romillj/  and  Heald^  for  the  plaintiff's. 

Be//,  for  the  defendant  Mrs.  Worrall. 

Agar  and  Pcpys^  for  the  assignees. 

WetkereUf  for  another  party  in  the  same  interest. 

Three  questions  were  raised ;  first,  upon  the  deed  of 
separation,  whether  a  court  of  equity  would  carry  into 
execution  the  covenant  which  it  contained,  being  a  co- 
venant arising  out  of,  and  founded  upon,  that  transac- 
tion ;  as  to  which  were  cited  Lord  St.  John  v.  Jjody 
Si.  John  (a),  Legard  v.  Johnson  (6),  Lord  Rodney  v. 
Chambers,  (c) 

The  second  question  was,  whether  the  covenant,  if 
otherwise  to  be  supported,  was  not  void  as  against  cre- 
ditors, being  unsupported  by  any  valuableconsideration, 
mnd  Mr.  Wilkinson  having  been  (as  appeared  from  the 
evidence)  a  trader  at  the  time  of  entering  into  it.    And, 
as  to  this,  it  was  said  that  the  case  came  within  the  sta- 
tute o(  James  (d).  But  it  was  answered,  that  the  covenant 
from  the  trustee  to  indemnify  the  husband  against  the 

(o)  1 1  Yes.  bid.  other  cases  cited  in  Lord  v. 

(6)  3  Yes.  3&%  Ladif  St.  John. 

(c)  2  East  283.    And  see         (,d)  1  Jac.  1.  c.  15.  §  5. 

S  2  debts 
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debts  of  the  wife  was  id  itself  a  sufficient  valuable  eon- 
sideratioD  to  support  the  transaction  ;  and  Stephens  v. 
Olive  (a)  was  principally  relied  upon  in  support  of 
that  proposition. 

The  third  point  was  as  to  the  claim  of  the  widow 
Mrs.  Worrall  to  an  estate  for  life  under  the  deed  of  ap- 
pointment)  as  it  had  been  re-executed  and  redelivered 
by. Mrs.  Wilkinsonyno  power  of  revocation  having  been 
reserved  in  the  instrument  of  appointment^  althougjli 
contained,  in  the  original  power.  Hele  v.  Botid.  (b). 
But  in  answer  to  this  it  was  observed  that  the  deed 
was  voluntary,  on  the  part  of  Mrs.  Wilkinson^  and, 
after  its  first  execution,  had  been  retained  by  ber  in  her 
own  custody ;  and  it  was  said  that,  w4iere  the  possession 
of  such  a  deed  has  not  been  parted  with,  it  still  jremains 
in  the  power  of  the  maker  of  the  instrument  to  alter  or 
vary  it  at  pleasure.  Clavering  v.  Clavering  (c),  NaUhred 
v.  Gilham(d)f  Boughionv.  Boughton.  (e) 

[My  note  of  the  ^guments  in  this  case  being  very 
impeu'fect,  1  have  been  induced  to  subjoin  in  a  note  the 
substance  of  opinions  of  counsel  taken  upon  the  occasion 
mentioned  below,  and  which  were  the  foundation  of 
most  that  was  afterwards  urged  on  both  sides  at  the 
hearing.]  (/) 


(a)  ^  Brp.  G.  C.  38«  And 
sef^the-other  ca^es  referred  to 
iQ  his  H«aour!8JadgoaueDt. 

(6)  Pre.  Cha.  474.  1  Eq. 
Ab.  343.  and  more  fully  stated 
in  Sugden  on  Powers,  Ap- 
pendix, No.  2. 

See  also  Sngd.  on  Powers, 
sect.  7.  p.  303.  &  seq.  second 
edition. 

(c)  2  Vern.  473. 

(d)  1  P.  Wms.  579. 


The 
(e)  1  Atk.  625. 

(/).  After  the  death  of 

Mrs.  Wilkinson^  and  before 

the  bankruptcy  of  her  hns- 

band,  a  case  was  submitted 

to  counsel,  in  which,  after 

stating  the  deed  of  separa- 

tion,  as  recited  in  the  deed 

of  appointment,  and  also  the 

deed  of  appointment,  tfateir 

opinions  were  asked  as  to  the 

following  queries : — 

«  Whether 
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The  Master  oftiie  Rolls. 

By  BfleHlemeiit  executed  by  Chraham  Wilkinson  buA 
Iiw  wjfe^  Ihtf  estate  in  question  in  this  cause,  which  had 

been 


1817. 


<<  Whether   the  deed   of 

MparatioA    contaiaiiig     the 

pewer  of  eppeiotBMiiti   and 

the    deed    ef    appointmeBt 

made  in  pornMnce   thereof^ 

can    stand  good  as  against 

a  kBff^  and  b^ni  jUe  {wr- 

dbaser^   or    against   a    ere* 

ditor,    who     might    prose* 

cute  a  commission  of  bank- 

roptcy  against  Graham  WU" 

ioMiou  grovttded   on  an  act 

coBuaitted    loag   after    the 

€iecatioa  of   the    deed    of 

separation  ?      Or     whether 

the   deed    of  separation   is 

Toid^    and   the    sabsequent 

appointment  also,  and  Mr. 

JVilkmion  has  still  an  estate 

ia    fee     in     the    premises 

(he  now    being  in   posses* 

sien  ?") 

1.  ^afthedeedof  the  16th 
of  March  1780  was  the  only 
deed  execoted  oa  the  separa- 
tion of  Mr.  and  Mjrs.  IVUkin^ 
SQtif  and  there  was  no  con- 
tract or  arraogement  between 
thcBki  under  whkh  Mr.  JVU* 
Uusan  was  benefited,  his 
agreeoent  in  that  deed  to 
convey  the  e§tat%  in  the 
•feat  of  his  snnrifing  Mrs. 
fVUUmtony  to  sach  lises  as 
ihe  shoiddappointy  wm  pnre^ 
ly  folvotary)  and  thecefer4 


falls  within  1  Jos.  l.c.15.  s.5. 
by  which  the  commissioners 
of  bankrupts  are  aathorised 
to   conTey  to   the  assignees 
all  the  bankropt's  leads  and 
goods  previously  sold  or  dis« 
posed  of  by  him,  unless  such 
sale  or  dlspositton  of  thett 
was  made   oa  th^  aiarriagto 
of  his  children  or  for  some 
valoable  consideration.     II 
therefore    a   cotaraission   of 
bankrupt    should    be    sued 
out  against  Mr.  Wttkin$(m^ 
though  grounded  on  an  act 
committed    long    after    the 
execution  of  the  deed  of  se- 
paration,   the   bai^in   and 
sale   of   the   commissioners 
woald  Test  the  estate  in  the 
assignees  for  the  benefit  off 
the  creditors.     Independent 
of   a    commission  of  bank** 
raptoy,  by  the  97  EUk.  c.  4. 
a  settlement  without  a  TalA^ 
able    consideration    is   void 
against      subsequent      puiM 
chasers.    And   it  has  beed 
hekl  that   this    ezteads   to 
purchasers  e?eil  with  aotioe 
of  the  settlement.  {EveUn  ▼« 
Templer^  2  Bro.  C.  C.  148.) 
It  should    seem^  therefore^ 
that,    on   the  sapposttkm  i 
haTe  stated,  of  the  trainae^ 
tion    resting  solely  on   the 
deed    of    sefaratien,     Mr. 

Wilkinson 


WeaaAi^ 

V. 

Jacob, 
August  111 
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been  originallj  her  property,  stood  limited,  in  de&nlt 
of  issne  of  their  bodies,  to  the  survivor  of  them  in  fee. 

A  separation 


\ 


Wilkinson  may  now  make  a 
good  title  to  a  purchaser  of 
the  estate,  though  that  pur- 
chaser should  ha?e  notice  of 
the  separation ;  and  even 
without  resorting  to  either  of 
these  statutes,  as  the  legal 
estate  is  eridentlj  vested  in 
Mr. .  JVilkinsoth  it  is  very 
doobtfnl  whether,  if  the  se- 
paration deed  is  voluntary, 
a  Court  of  Equity  would  de- 
cree dther  Mr.  JVilfcmion  to 
execute  a  conveyance,  or 
otherwise  carry  the  agree- 
ment of  that  deed  into  ex* 
ecution." 

S.  ^' The  appointment  exe- 
cuted by  Mrs.  Wilkimon^ 
under  the  power  reserved  to 
her  by  the  deed  of  separation, 
is  an  effectual,  valid,  and  ex- 
isting appointment;  not  at  all 
coming  within  the  statute  of 
Elizabeth  in  favour  of  credi- 
tors; and  the  same  cannot 
be  affected  by  any  sale  to 
be  made  by  Mr.  WUkmion^ 
or  any  act  of  bankruptcy 
committed  by  him;  and 
no  effectual  means  can  be 
taken  to  destroy  the  effect 
thereof.  Mrs.  WUkimon  was 
a  purchaser  for  a  valuable 
consideration  nnder  the  deed 
of  separation,  even  if  no 
claose   is  therein    inserted 


(which  I  haye  no  doubt  there 
was)  to  indemnify  Mr.  WtU 
kimon  against  her  debts.  If 
any  authority  were  necessary 
to  be  resorted  to,  the  case  of 
Stephens  v.  Olwe  (9  Bro.  C. 
C.  90.)  and  the  note  of  King 
V.  Brewer  J  at  the  end  of  that 
case,  are  decisive  on  te 
question.'' 


The  case  was  then  sent 
again  to  the  gentlemen  who 
had  given  these  different 
opinions,  and  who  wrote 
upon  it  as  follows. 

I.  ^^  The  personal  under- 
taking of  the  trustee  to 
indemnify  him  generally 
against  all  Mrs.  fPUkinson^n 
debts  might,  perhaps,  be 
considered  a  benefit  to  Mr. 
Wilkinson;  and,  if  there  be 
such  a  contract,  might  take 
it  from  the  conclusion  of  law 
upon  which  the  whole  of  my 
opinion  proceeds.  But,  if 
there  be  no  such  covenant, 
and  Mr.  Wilkinson  did  not 
otherwise  derive  a.  benefit 
from  the  separation,  I  think 
the  settlement  would  be  con* 
sidered  to  ftiU  within  the 
statutes,  and  would  therefore 
be  void  against  a  purchaser 
for  a  valuable  conirfdemtiooy 
I  have  only  to  observe  tat* 

tber^ 
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A  separation  afterwards  taking  place  between  them,  Mr. 
WWdmon  covenanted  with  a  trustee  to  pay  his  wife  an 

annuity 
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ther,  that  the  statute  of 
Elizabeth  eontaioB  a  dif- 
ference with  respect  to  cre- 
ditors and  porchasers,  and 
that  this  distinction  is  pre- 
senred  in  all  the  decisions 
np<m  the  statute.^' 

t.  ^  I  think  that  a  separa- 
tion alone  between  man  and 
wife  wonld  be  a  good  con- 
nderation  within  the  statute 
27  EUt.  bat  that  a  coyo- 
nant  from  trustees  is  not 
only  a  good  but  a  Talnable 
consideration^and  would  take 
a  couTeyance  out  of  the  sta* 
tote  of  either  Elizabeth  in  fa- 
vour of  purchasers,  or  James 
in  &Tour  of  creditors." 


In  consequence  of  the  dif- 
ference still  prerailing  in 
these  opinions,  a  case  was 
BOW  submitted  to  two  other- 
gentlemen,  in  which,  taking 
it  for  granted  that  a  covenant 
from  the  trustee  to  indem- 
nify Mr.  W.  from  his  wife's 
debts  was  contained  in  the 
deed  of  separation,  and  bear- 
ing it  in  mind  that  Mr.  W. 
thereby  agreed  to  pay,  and 
did  actually  pay  her  an  an- 
QQity  of  70/.  from  the  date 
of  such  deed  of  separation  to 
Ike  time  of  her  death,  and 


then  paid  the  expenses  of 
her  funeral,  the  following 
queries  were  subjoined : — <<Is 
a  separation  between  man 
and  wife  considered,  either  in 
law  or  equity,  a  good  con* 
sideration,  within  the  mean- 
ing of  the  statute  of  EUza^ 
beth?  And,  if  a  covenant 
to  indemnify  from  debts  ac- 
tually exists,  whether  that  is 
such  a  valuable  consideration 
as  to  take  the  case  out  of  the 
statute  of  James  .^" 

1.  ^^  The  separation  of  Mr. 
and  Mrs.  Wilkinson^  on  the 
terms  of  his  allowing  her  a 
separate  maintenance  of  70il 
per  annumj  guaranteed  by 
the  covenant  of  a  third  per- 
son from  any  debts  she  might 
contract,  cannot  be  con- 
sidered a  valuable  consider- 
ation within  the.  statute 
1  Joe.  1.  G.  15.  s.  6.  If, 
therefore,  the  deed  of  separa- 
tion and  consequent  appoint- 
ment could  be  considered  in 
the  nature  of  a  conveyance^ 
I  should  be  of  opinion  that, 
on  a  commission  of  bank- 
ruptcy being  now  issued 
against  Mr.  Wilkinson^  the 
-fee  in  question  would  pass 
by  the  commissioners'  bar- 
gain  and    sale   under   the 
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a^DoUy  ,9f  70/.  per  ofmumj  fin4  ;tp  comfej  his  ciontior 
f^jki  ,08ta^9  iji  fe^  )to  auch  peraon  its  she  should  1^  jd^eA 

or 


above  atatute,  as  if  do  such 
deed  p|f  separation  or  ap- 
poiQtminit  bad  e? 0jr  ^s^ed ; 
and)  coDS^aenUy,  that  the 
assigoees  under  suicb  jcom- 
missioD  would  be  a4  liberty 
tp  sell  tto  same  for  the  bene- 
fit of  the  creditors  seeking 
relief  under  such  commbsion. 
But,  inasmuch  as  the  free- 
bold  18  clearly  in  Mr.  WiU 
kituonj  he  hayhig  never  ac- 
tually conveyed  the  same  to 
the  appointee,  but  only 
covenanted  so  to  do,  I  am 
of  opinion  that,  on  this 
ground,  (independently  of 
the  statute  of  James^)  the 
commission  of  banicruptcy 
vfould  operate  upon  it,  the 
Ckinrt  of  Chancery  having  in 
several  cases  refused  to  carry 
Toluntary  contracts  Into  eze* 
cution  against  the  assignees. 
Whether,  without  a  commis- 
sion of  bankruptcy,  Mr.  Wil' 
kmson  himself  could,  under 
statute  27  EHz,  c.  4.  make 
a  good  title  in  fee  to  a  pur- 
chaser, appears  to  me  a  very 
4oubtful  point,  in  as  much  as 
the  4th  section  of  that  act 
provides  that  it  shall  not  im- 
peach any  conveyance,  assur- 
ance, &c.  made  upon  a  good 
and  ban&Jide  consideration. 
Now  I  strongly  incline  to 


think,  that  a  good  and  bofiA 
Jid$  consideration  under  Ibb 
act  will  admit  of  a  much  mMi 
extensive  construction  Uira 
the  valuable  conadeottion  re^ 
quired  by  the  statute  1  Joe* 
1.  c.  15.  s.  5.  I  therefore 
hold  it  by  no  means  clear^ 
that  a  purchaser  from  Mr. 
Wilkinson  would  hold  tii# 
premises  free  from  the  con* 
tract  contained  in  the  deed  of 
separation.  At  all  events^  I 
tiimk,  this  point  will  fairly 
admit  such  difference  of  ppl* 
nion,  as  to  preclude  all  hopei 
of  a  purchaser,  without  the 
aid  of  a  commission  of  bank* 
ruptcy.  Upon  the  whole,  I 
am  of  opinion,  that  a  con* 
mission  of  bankrupt  against 
Mr.  WUktMon  would  have 
the  effect  of  appropriating  the ' 
value  of  the  fee  in  question 
towards  the  payment  of  hb 
creditors,  and  that  such  mea- 
sure is  the  only  way  under 
which  that  end  can  be  ol>« 
tained." 

2.  ^^  If  the  contract  of  the 
trustees  to  indemnify  Mr.  ^. 
against  his  wife*s  debts  be  a 
valuable  consideration  withba 
the  statute  of  the  1st  of 
JameSf  the  deeds  of  separa* 
tion    and   appointment  are' 

good 
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or  mH  Wpoint*    The  trustee,  00  his  side,  coveMutei 
to  iDdemnify  the  hasband  against  the  wife's  debts,  and 

against 
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good  agidiist  all  the  world ; — 
if  ^ot^  Uie  fe^  simple  of  the 
eitn^e  maj  be  w>ld  by  the 
assignee  for  the  benefit  of  the 
creditors.    And  the  cases  of 

T.  ^reip^f  which  decide  in 
ge^T^  tflims  that  a  contract 
qt  Inden^y  a^inst  a  wife** 
debts  ii  a  yalnabfe  consider^ 
atloD,  appear  to  me  conclu- 
^TO  anthoritj^  'In  support  of 
tf^ff  t]^o  decilf.  IcoDceive, 
ifjjnfcl^efy  jg^t^  if  tfce  considor- 
ajt^qn  jbe  ^cb  ft  good  ai»d  v^- 
luiiM^  oni?,  ^  ^be  convey. 
fogBy  if  maidei  wenld  pot  be 
|e|  aside  in  fynoToi  of  credi- 
tpis,  the  Qpjvrt  wonld  decree 

^  to  bff  IWl^  op  ?n  ftpplica- 
ti|)D  ifi  tft^t  e^ect  (rem  Mrf. 
)^r 'f  ^WPPbitee.  S^eTs^rrpif 

T*  BwYops  (I  Atk.  94.) 
^onvf  T.  panics  (lb.  18^.) 
Ifi  the  )#st  paragraph  qf 
3^fr»^  f ♦  ffqpe^  the  Master 
of  the  RpU9  i|  reported  to 
havp  a^d,  that,  though  the 
Wifff  w#3  eotitled  in  thi^t  pase 
to  relief  ngiinst  tbe  assignees, 
yi^  it  should  be  without  cpsts^ 
«S  it  was  tl(eir  duty  (being 
only  tf  Ii3teef  for  the  credi- 
^rs  1^  birg^)  \o  bring  a  case 
HI  qrcuinf ti^pc^  before  the 

Ppvrt*    I  thi^k^  the  preient 
dlwUtul  tuQugh  to  make 


the  same  tiling  proper  herep 
The  deeds  in  question  might 
be  attacked  00  the  13  Eliz.  as 
I  am  informed  that  Mr.  WU* 
'kinson,  at  the  time  of  their 
executioo,  was  considerably 
in  debt,  apd  Lord  Hardmck/E^$ 
dadaratlou  might  be  relied 
on  (1  Atk.  15.)  that  he  had 
^  hardly    known    one  case, 
where  the  peraon  conTeyiog 
ivaa  indebted  at  the  time  of 
the  couTeyance,  that  had  not 
been    deemed    fraudulent.' 
But  the  strongest  ground  of 
argument  would  arise  from 
the  distinction  faetw^n  Sie^ 
pkem  ▼•  Olipej  which  turned 
upon  13  Eiiz^f  and  the  pnsp 
sei^t  case,  falluig  within  the 
l9t  JoAiei,    An  appeal  might 
be  made  to  the  partiality  of 
the  Court  to  creditors  under 
a  cpmmission,  sanctioned  and 
enjoined  by  the  first  section 
of  31  Jac,  1.  c.  10.   which 
enacts  ^  that  all  laws  against 
^  bankrupts  shall  be  largely 
^  and  beneficially  (construed 
^  for  their  aid,  help,  and  re« 
'  lief.'      From   tbe   use   of 
tbe    word    ^  vahabh^^    in 
}  Jac.  1.  (not '  gqod  and  dead 
^fide^-  as  in  other  places,)  an 
intention  might  be  presumed 
in.  the  legislalnre  to  protect 
no     considerations     against 
erectors  bnt  soch  as  have 
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against  any  demand  for  alimony  which  she  might  at  aiij 
time  make. 

She 


produced  some  certain  ac- 
tual henefit  to  the  estate, 
capable  of  enrich ing  it  before 
the  bankruptcy,  or  after- 
wards of  being  divided  among 
the  creditors.  This  restricted 
significationwould  effectually 
exclude  a  personal  contract, 
under  which  it  is  merely  pos* 
sible  that  the  bankrupt  might 
be  relieved  from  a  liability 
which  might  never  occur; 
from  which  contract,  in  point 
of  fact,  Mr.  Wilkinson  de- 
rived no  benefit.  The  parti- 
cular circumstances  may  also 
be  brought  forward ;  as  that 
the  annual  value  of  the  estate 
was  less  than  the  allowance 
secured  by  the  deed  of  sepa- 
ration, and  actually  paid  to 
the  wife ;  and  that,  whereas 
in  Stephens  v.  OUve  the  con- 
veyance was  made  for  the 
provision  of  the  debtor's  wife 
and  children,  the  bankrupt  in 
this  case  parted  with  his  in- 
terest for  the  emolument  of 
any  stranger  his  wife's  caprice 
might  pitch  upon.' 


9« 


After  the  commission  of 
bankrupt  had  issued,  a  third 
case  was  submitted  to  Coun- 
sel on  behalf  of  the  assignee, 
with  the  following  queries: 

'<  lit  Does  the  estate  pass 


by  the  bargain  and  sale,  and 
can  the  assignee  make  a  mar* 
ketable  and  sufficient  title 
thereto  ? 

^.  ^^  Is  it  necessary  that  a 
notice  should  be  given  of  the 
settlementand  8eparation,&c.; 
and  if  so,  how  would  yon  ad* 
vise  it  should  be  done  ?" 

Opinion, 
^*  If  the  deed  of  separation 
contained  a  covenant  from 
Mrs.  Wilkinson's  brother  and 
trustee,  Mr.  WorraUy  against 
her  husband's  being  sned 
by  her  In  the  Spiritual 
Court,  and  against  his  behig 
Kable  for  her  futnre  debts,  I 
strongly  incline  to  think  that 
there  would  be  consideration 
enough  to  support  Mr.  Wil" 
kinson^s  covenant  for  convey* 
in^  the  remainder  in  fee,  hi 
the  contingency  which  was 
described,  and  has  happened, 
both  at  law  and  in  equity, 
against  his  assignee.  My  first 
impression  was  very  much  to 
the  contrary:  but  such  im* 
pression  has  been  overcome* 
It  has  been  so  partly  by  read- 
ing the  masterly  consider* 
ation  of  the  subject  of 
settlements  on  voluntary  se* 
paration  between  husband  luid 
wife  in  RoberU^%  Treatise  on 

the 
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Sheezecuted  an  appointment  in  favour  of  tbeplaintiffg^ 
by  a  deed  properlj  attested,  in  which  she  did  not  reserve 
to  herself  any  power  of  revocation.  A  few  days  after  the 
execution  she  directed  an  interlineation  to  be  made  in 
the  deed,  ^ving  to  Mrs.  WorraUy  the  mother  of  the 
plaintiffs,  a  life  estate,  in  priority  to  the  limitation  pre- 
vionsly  made  to  them,  and  then  she  re-executed  the  deed. 
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Mr.  Wilkinson  survived  his  wife,^-he  became  a  bank- 
rupt, and  is  now  dead.  The  bill  is  filed  by  the  plain- 
tifik,  as  appointees  of  Mrs.  Wilkinson^  for  a  conveyance 
of  the  estate,  agreeably  to  Mr.  Wilkinson^s  covenant,  and 
for  an  account  of  the  rents  and  profits  since  his  death. 

On  the  part  of  his  assignees,  two  objections  are  made 
to  this  claim.    First,  it  was  said,  the  Court  will  not 


the  statutes  of  13th  and  37th 
EUz.  It  has  been  partly  also 
overcome  by  a  consideration 
of  the  principles  which  ap« 
pear  to  have  been  adopted 
by  the  King's  Bench  in  two 
cases  since  its  pnblication; 
namely,  the  cases  of  Nun  v* 
WiUmore  (8  Darnf.and  East, 
621 )  and  Lord  Rodney  v. 
Ckambers  (2  East  283.)  I 
say,  upon  the  principles  of 
those  two  cases,  because  nei- 
ther of  them  was  ou  the 
bankropt  statutes.  How- 
ever, in  respect  of  matter 
somewhat  of  a  contrary  tend- 
ency, which  appears  to  have 
come  from  Lord  Chancellor 
Rossfyny  in  Legard  v.  Johri" 
iOHj  (3  Ves.  352.)  and  from 


Lord  Eldon^inBeardr,  Webbj 
(2  Bos.  and  Pail.  105.)  re. 
lative  to  deeds  of  separatioui 
I  recommend  it  to  the  as- 
signees not  to  act  upon  my 
single  opinion ;  and,  perhaps^ 
upon  consulting  other  counsel 
it  may,  if  the  assignees  have 
agreed  to  sell,  be  found  ad- 
visable to  endeavour  at  fix- 
ing upon  some  short  mode  of 
trying  the  point  with  a  pur- 
chaser, in  case  of  his  refusal 
to  accept  the  title,  on  the 
ground  that  the  bankrupt*s 
coTenant  to  convey  the  re- 
mainder in  fee  to  his  wife*s 
appointees  was  fraudulent  as 
against  those  claiming  under 
the  commission  of  bankrupt.'' 

execute 
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16I7»  exacute  any  tcoyenant  contained  In  a  deed  of  separation 
between  husband  and  wife. — Secondly,  That  this  cove- 
nant is  void^  as  against  creditors,  for  want  of  a  sufiBlcient 

Ja<h>^  consideration  to  support  it ;  Mr.  Wilkinson  having  been 
a  (trader  when  the  deed  of  separation  was  executed. 

If  these  objections  do  not  prevail,  and  the  covenant 
is  to  be  executed,  then,  on  the  part  of  Mrs.  TVorraU^ 
it  is  contended,  that  the  limitation  to  her  for  life  was 
well  introduced  into  the  deed  of  appointment. 

A  Court  of  As  to  the  first  point,  I  apprehend  it  to  be  ndw  settled^ 

Equity  will  not  that  this  Court  will  not  carry  into  execution  articles  of 

execute  articles  separation  between  husband  and  wife.    It  recognizee  no 

o  separa  on ;     p^^^r  in  them  to  vary  the  rifi:hts  and  duties  sTowins:  out 

Hotwithstand.     %^,  .  /    ^        x      ir   x     .  .1.  •      i 

.        ...  |.  •      of  the  marriage  contract,  or  to  eJSect,  at  their  pleasure, 

held  that  en-*  &  partial  dissolution  of  that  contract.  It  should  seem  ta 
gagements  be-  follow,  that  the  Court  would  not  acknowledge  the  va« 
tween  the  hus*  lidity  of  any  stipulation  that  is  merely  accessary  to  an 
band  and  a  third  agreement  for  separation.  The  object  of  the  covenanter 
party  (as  a  trus-  between  the  husband  and  the  trustee,  is  to  give  efficacy 

..     ?^^     .   to  the  agreement  between  the  husband  and  the  wife :  and 
oriffmating  oat    .,  ,  ^1        .  .■    .  .. 

of  and  relatine  ^  *^®™  rather  strange,  that  the  auxiliary  agreement 

to  a  separation,  should  be  enforced,  while  the  principal  agreement  is  held 
are  valid,  and  to  be  contrary  to  the  spirit,  and  the  policy,  of  the  law. 
may  be  enforced  It  has,  however,  been  held,  that  engagements  entered 
by  the  Court,      jnto  between  the  husband  and  a  third  party  shall  be  held 

valid  and  binding,  although  they  originate  out  of,  and 
relate  to,  that  unauthorised  state  of  separation,  in  which 
the  husband  and  wife  have  endeavoured  to  place  them* 
selves.  I  am,therefore,only to  repeat  what  theLordChan* 
ccUor  has  said  in  the  case  of  Lord  St.  John  v.  Lady  St. 
John  (a) — "  If  this  were  res  integra^  untouched  bj 
^^  dictum  or  decision,  I  would  not  have  permitted  such 

(fl)  1 1  Ves.  637. 

''  a  covenant 
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^^  a  cafeaant  txi  be  tbe  foundation  of  an  action,  or  a  siAt  19ft. 

"  in  this  Court.     But,  if  dicta  have  followed  dicta,  or  ^-^V^^^ 

**  didcision  has  followed  decision,  to  the  extent  of  settling  Worrall 

^^tfaelawy  I  cannot,  upon  any  doubt  of  mine,  as  to  Jacob. 
^  wllat  ought  originally  to  have  been  the  decision,  shake 
^^  what  is  the  settled  law  upon  the  subject." 

As  to  the  second  point,  I  think  I  must,  upon  the  A  coTenaDt  to 
evidence,  bold  Mr*  Wilkinson- to  have  been  a  trader  at  iademnify  the 
tbe  time  when  he  executed  this  deed.  He  certainly  was  hosbaad  against 
intvade  before,  and  it  does  not  distinctly  appear  that  he  the  wife's  debts, 

bad' ffiven  up  business  at  the  period  in  question.  Them      ,    ^,      °  , 

r  -1  7  valuable  coosi* 

i.  tl&..  co^nant  for  a  valuable  considemtlon,  within  ,,„,,,„  ^,^^ 
the  meaning  of  the  statute  ?  (a)  Mr.  Wilkinson^  as  I  the  statute  eren 
lunra-bdbre  stated,  stipulates,  on  the  one  side,  to  pay  though  the  has- 
bis  wife  an  annuity  of  70/.  per  annumy  and  to  convey  band  lives  apart 
according  to  her  appointment ;  and  the  trustee,  "  for  the  ^""^"^  ^"  ^*^®> 
«*•  considerations  aforesaid,"  engages  to  indemnify  the  and  a  separate 

husband  asainst  debts  and  alimony.    It  was  said,  that        ,«  «  ^ 
°^  .      ^       ,  provided  for 

an  indemnity  against  the -wife's  debts  is  an  indemnity  i^^^^ 
against  nothing,  as  the  husband,  living  apart' from  bis 
wife,  and  allowing  her  a  separate  maintenance,  is  not 
liaide.  to  pay  her  debts.  Tbat^  however,  is  toe  lai^ely 
statedk^fbr  questions  frequently  arise^  a»  to  tbe  bus^ 
band^s  liability,  notwithstanding  a  seporafte  maiatenanm 
is  profided  for  the  wife.  Tbe  suffieieney  of  the  itiainte* 
oaflce^.  according  to  the  condition  •  and  fortune  of  tbe 
parties^  is  held  to  be  a  question  fer^  the  consideration  of 
tb^  jur)%  This  coTenant  may,  therefore/  arfTord  a  most 
important  protection  to  the  husband j  and 'throw  a  btir- 
theasome  obligation  on  the  trustee.  I  n  Hyde  r.  Price  (6), 
Imd'^/i^ii^^  calls  it  a  very  material  covenant,  al- 
though at  tbat  time  it  was  held  that  a  married  woman, 
having  a  separate  maintenance,  might  herself  be  sued 


(n)  1  Jac.  1.  cap,  15.  s.  5.  (&)  3  Ves.  4^. 
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lor  the  debts  she  contracted.  And  it  is  not  agaioit  debts 
alone,  but  against  any  claim  ofalimony^thattbehasband 
is  in  this  case  indemnified.  A  covenant  of  indemnity, 
even  against  debts,  has  so  often  been  held  to  amount  to  a 
valuable  consideration,  that  I  do  not  think  myself  at 
liberty  to  treat  it  as  an  open  question.  Though  Lord 
Hardwicke  had  no  occasion  expressly  to  decide  it  in 
litxer  V.  Fitzer  (/x),  yet  he  laid  great  stress  on  the  ab- 
sence of  such  a  covenant.  The  case  affords,  therefore, 
an  argument  by  implication  in  favour  of  its  effect.  la 
Stephens  v.  Olive  (b)y  it  was  held  by  Lord  Kenj/an  to  be 
a  covenant  for  a  valuable  consideration.  The  same 
point  was  ruled  by  Lord  Rosslj/n  in  the  case  of  The  King 
T.  Brewer  (c)  ;  and  Mr.  Justice  Buller^  in  Compion  v. 
ColUmon  (d),  says,  that  ^<  the  deed  made  on  the  sepa- 
^*  ration  was  clearly  founded  on  a  good  and  valuable 
^^  consideration,  the  husband  being  indemnified  from 
^^  all  debts  which  the  wife  may  contract.*'  No  contrary 
determination  has  .been  cited ;  and,  therefore,  I  must 
hold,  that  this  covenant,  being  grounded  on  a  valuable 
consideration,  is  to  be  specifically  performed. 


A  voluntary 
deed,  once  per- 
fected, cannot 
be  revoked  at 
pleasure,  even 
though  the  ma- 
ker has  retained 
it  in  his  own 
costody.    And 
where  the  deed 
is  in  execution 
of  a  power,  the 
mere  attempt  to 


As  to  Mrs.  WorralVs  claim,  the  objection  to  it  is,  that, 
as  Mrs.  Wilkinson  had  reserved  no  power  of  revocatioDy 
she  could  not  insert  a  limitation,  which  had,  pro  tanto^ 
the  effect  of  revoking  the  appointment  she  had  already 
made.  The  answer  attempted  to  be  given  to  this 
objection,  was,  that,  as  this  was,  on  the  part  of  Mrs. 
Wilkinson,  a  mere  voluntary  deed,  which  had  not  been 
out  of  her  own  custody,  she  might  cancel  or  revoke^ 
and  a  fortiori  alter  it,  at  her  pleasure.  But  there  is,  I 
conceive,  no  authority  for  the  proposition  so  broadly 
stated.    The  case  of  Ciavering  v.  Claoering  (e)  is  a  di« 


(d)  2  Atk.  252.  511. 
(6)  2  Bro.  C.  C.  90. 
(c)  Bro.  C.  C.  93,  note. 


((/)  2  Bro.  C.  C.  38. 
(e)  2  Vern.  473. 


rect 


WORRALL 


CASES  IN  CHANCERY.  871 

reel  authority  the  other  waj.    Both  deeds  were,  in  that  1817. 

case,  alike  voluntary.    Neither  had  ever  been  out  of 
the  possession  of  the  grantor.     Yet  it  was  determined, 
first  by  the  Court  of  Chancery,  and  afterwards  by  the         Jacob. 
House  of  Lords,  that  the  first  deed  was  not  revoked  by  vary  its  disposi- 
the  second.    The  case  of  Naldred  v.  Gilham  (a)  turned  tions,  cannot  of 
on  its  own  particular  circumstances,  as  is  observed  by  **««"  P^°^®>    * 
Lord  Hardwickey  in  Boughton  v.  Boughton.  (h)  Sir     «®™""^° 
Joseph  Jektfll  had  conceived  it  to  be  so  clear  that  a      g-*|Qn  jn  the 
voluntary  deed,  once  perfected,  could  not  be  revoked  ^^^^  creating 
at  pleasure,  that  he  established  the  copy  of  the  first  the  power  of 
deed,  though  the  original  had  been  destroyed  by  the  appointment 
maker.    If  Lord  Macclesfield  had  meant  to  afiirm  the  was  occasioned 
proposition  stated  on  the  part  of  Mrs.  Worrally  he  by  fraud  or  mis- 
would  only  have  had  to  say,  in  three  words,  that,  as       ^' 
the  first  deed  was  voluntary,  and  had  been  cancelled  by 
the  maker,  the  second  must  necessarily  prevail.    Instead 
of  this,  he  enters  into  a  detailed  consideration  of  all  the 
circumstances  of  the  case,  and  thinks  himself  warranted 
to  infer  firom  them,  that  Mrs.  Naldred  had  been  im- 
posed upon  in  making  the  first  settlement  an  absolute 
conveyance.    Here,  there  is  not  the  least  evidence  of 
mistake,  or  misapprehension,  in  framing  the  deed,  as  it 
at  first  stood.    The  mere  attempt  to  vary  the  disposi- 
tion cannot,  of  itself,  prove,   that  the  omission  of  a 
power  of  revQcation  was  occasioned  by  fraud  or  mis- 
take;  for  then  the  second  disposition  must  in  every 
case  prevail.    All  it  shews  is,  that  the  party  mistook 
the  law,  and  conceived  that  a  deed  might  be  altered  or 
revoked,  though  no  power  of  revocation  had  been  re- 
served. 

I  am  of  opinion,  that  it  is  the  appointment,  as  it  ori- 
ginally stood,  that  is  to  be  carried  into  execution. 

(fl)  1  P.  Wms.  679.  (*)  I  Atk.  625. 
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August  7. 
A.  guarantees  HPHE  Bill  stated  that  in  Afril  1814  the  plaintiff 
the  payment  of  -^  ^^^  applied  to  by  a  person  of  his  acquaintancid 
any  goods  to  he  named  Henry ^  a  woollen-draper  at  Liverpool^  to 
sapplied  by  B.  guarantee  the  payment  of  the  amount  of  certain  goods 
to  C.  between  which  he  was  about  to  order  from  the  defendant,  a 
*^®  ^^  ^^  manufacturer  at  ieeds,  representing  tothe  plrintlflf  tbrtl 
^d  t  An  7  ^'^  orders  should  not  at  any  one  time  exteed  800/«,'a:nd 
131^  that  the  defendant  also  understood  and  expected  that 

Although  no  ^^^^  proposed  guarantee  would  not  at  any  time  render 
period  of  credit  the  plaintiff  liable  beyond  that  amount.  That^  upOD 
was  ^cified,  the  faith  of  these  representations,  the  plaintiff  consented 
this  could  not  (q  gjy^  ^1,^  guarantee  which  was  requested  of  hitd  lor 
^^^  one  year  only,  and  accordingly  signed  a  memoraoduiti 
an  nnlimited  *®  ^^^  following  effect :  "  lAverpooly  2d  April  18l4i 
period,  bat  to  Messrs.  Howarihs  and  Co.  Gentlemen, — We  engage 
be  restrained  by  to  guarantee  to  you  the  payment  of  any  goods  you  may 
the  asual  course  supply  to  Mr.  Isaac  Henry  between  the  9d  of  April 

of  trade;  and     1814  and  the  2d  oi  April  1815." 
C.  having  ac- 

p  e       V  or       rpijg  j^jjj  ^g^i  ^^  to  state  that  foods  were  afterwards 
the  amoont  of  .  . 

the  ffoods  deli-    ^''PP^*^®^  ^y  ^^^  defendant  to  Henry  at  various  timet 

Tered  which  B.  ^^thin  the  succeeding  twelvemonth,  to  an  amount  very 
permits  him  to  far  exceeding  800/.^  and  which  were  sent  at  a  credit  of 
renew  when  six  months  as  to  part,  and  of  nine  months  as  to  other 
payable  without  part,  payable  at  the  expiration  of  such  respective  credits 
any  coromuni-  j^  ^lUg  ^^  ^Yitee  months*  date ;  and  that,  at  the  expiration 
,  . .  '  of  such  respective  credits,  Henry  accepted  bills  for  the 
such  renewal  •     *^™^"°^  payable  at  three  months  accordingly.     Tbat^ 

Heldy  that  A.  was  discharged  from  his  guarantee,  by  virtue  oT  the  rule 
that  a  creditor  giving  further  time  to  the  prtneipal  debt^t,  -  without  the 
consent  of  the  surety,  releases  tlie  surety.  And  that,  although  it  was 
proTcd  that  the  renewal  wasgiTcn  only  in  consequence  of  C's  inability 
t<>  P^y»  and  that  no  injury  could  accrue  to  A, ;  the  surety  being  him- 
self the  fit  judge  of  what  is,  or  b  not,  for  hb  own  benefit. 

instead 
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instead  of  enforcing  payment  of  the  bills  so  accepted^ 
tlie  defendant  in  every  instance  permitted  Henry  to  re- 
new the  same  by  giving  or  accepting  other  bills  at  ex- 
tended periods,  and  which  renewed  bills  were  after- 
wards again  renewed;  thus  giving  further  time  for  the 
payment  at  the  expiration  of  the  credit  which  originally 
had  been  so  given;  and  that  this  was  done  without  the 
knowledge,  privity,  or  consent  of  the  plaintiff,  who  was 
never  informed  of  the  irregularity  in  the  payments,  or 
of  any  of  the  aforesaid  transactions,  until  the  month  of 
JwM  1816,  (previous  to  which  Henry  had  been  found 
bankrupt  under  a  commission,)  when  he  received  notice 
of  an  action  intended  to  be  commenced  against  himself 
«nd  Henry  upon  the  bills  which  had  become  due ;  and 
which  action  had  since  been  actually  commenced  pur- 
suant to  such  notice. 


1817. 


Samuell 

HOWARTH* 


The  bill  prayed  that  the  guarantee  so  as  aforesaid 
given  and  signed  by  the  plaintiff  might  be  declared  to 
be  at  an  end  and  altogether  void;  or,  if  necessary,  that 
an  account  might  be  taken  of  the  amount  of  any  liability 
of  the  plaintiff  under  the  same,  and  that,  upon  payment 
thereof  the  said  guarantee  might  be  delivered  up  to  be 
cancelled;  and  an  injunction  to  restrain  proceedings  at 
law  in  respect  thereof. 


The  defendant  by  his  answer  stated,  thai  Henry  hav- 
ing applied  to  the  defendant  to  supply  him  with  goods 
npon  credit,  the  defendant  declined  so  to  do  unless 
Henry  would  procure  some  respectable  person  to  be  his 
guarantee  for  the  payment  of  the  amount,  upon  which 
Henry  proposed  the  plaintiff  as  such  guarantee,  and 
thereupon  the  defendant  accompanied  him  to  the  plain- 
tiff's house,  and,  after  some  consideration,  the  plaintiff 
•greed  to  guarantee  to  the  defendant  payment  for  all 
•nch  goods  as  Henry  should  have  from  him  between  the 

Vol.  III.  T  2d 
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2d  oi  Aprils  1614  and  the  Sd  of  Aprilj  1815,  in  am 
Henry  did  not  or  could  not  pay  for  them,  and  thereopcm 
he  gave  such  written  guarantee  as  in  the  bill  stated ;  but 
he  denied  that,  on  such  application,  any  limitation  was 
mentioned  as  to  the  amount  of  goods  to  be  furnished,  or 
otherwise  than  as  to  the  period  within  which  they  were 
to  be  delivered.  The  answer  admitted  that,  at  the  ex- 
piration of  the  respective  periods  of  credit  at  which  the 
goods  were  delivered^  Henry  did  give  bills  and  accept* 
ances  to  a  certain  amount  in  payment  for  such  goods^ 
and  said  that  the  dishonour  of  such  bills  and  accepts 
ances,  and  of  others  given  to  replace  them,  and  the  inabi- 
lity of  the  defendant  to  obtain  payment  from  HenryjWere 
the  cause  of  the  plaintiff  being  now  called  upon  under 
his  guarantee,  it  having  been  expressly  understood  and 
agreed  between  them  that  the  defendant  should  use  all 
practicable  means,  according  to  his  discretion,  for  ob- 
taining payment  from  Henry ^  by  the  renewal  of  bills  or 
otherwise,  without  prejudice  to  his  right  so  to  call  upon 
the  plainti£  That  die  defendant  verily  believed  the 
course  he  had  taken  to  be  the  most  eflGactual,  and  tlia 
best  according  to  circumstances,  for  the  purpose  of  ob- 
taining payment,  and  that,  if  he  had  had  recourse  to 
legal  proceedings  to  enforce  the  payment,  he  should  aot 
have  obtained  so  much  as  he  had  obtained  by  the  course 
actually  adopted ;  but  that  if  the  plaintiff  had  desired 
liim  to  take  legal  proceedings,  he  should  have  complied 
with  suoh  request.  That  he  believed,  on  every  occarioA 
of  renewing  such  bills,  Henry  was  in  &ct,  as  he  re* 
presented  himself  to  be,  utterly  incapable  of  paying  the 
same,  and  that  he  never  gave  further  time  for  payment 
otherwise  than  by  such  necessary  renewals ;  admittiogi 
however,  that  he  did  not  consult  the  plaintiff  on  the  oo- 
casion  of  such  renewals,  or  apprize  him  of  the  cireum- 
stauoes  under  niiich  the  same  were  made,  and  eome- 
quently  that  further  time  was,  in  such  instances,  aetoally 

given 
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given  without  the  plaintiff 's  express  consent,  but  not,  18I7. 
as  he  believed^  in  any  of  such  instances,  without  his 
knowledge.  That  the  plaintiff  knew,  and  it  was  so  un- 
derstood and  expressed  at  their  first  meeting,  that  the  Howarth* 
goods  were  to  be  sold  at  the  usual  credit :  and  that  the 
periods  of  credit  so  as  aforesaid  given  by  the  defendant 
to  Henry  were  the  usual  periods.  That  the  defendant 
firequently  informed  the  plaintiff  by  letter  of  the  irregu- 
larity fX  Henry  in  paying  his  bills  and  acceptances,  but 
that  the  plaintiff  never  took  any  notice  of  such  letters, 
and  on  the  contrary  fraudulently  denied  to  the  defend- 
ant's  agent  that  he  had  given  any  guarantee,  and  told 
him  that  he  knew  nothing  about  it.  The  answer  then 
slated  various  circumstances,  from  which  the  defendant 
inferred  that  the  plaintiff  acted  in  concert  with  Henry ^ 
and  was  well  aware  of  the  state  of  all  the  transactions 
in  which  ha  was  concerned,  and  with  every  circumstance 
relating  to  the  renewals  of  bills,  to  which  he  never 
stated  any  objections ;  and  it  admitted  that  the  defend- 
ant, consequently,  knowing  of  no  objections  on  the 
fdaintiff's  part,  and  thinking  it  of  advantage  to  all 
parties,  agreed  to  a  proposal  of  Htnry*^  for  a  further 
renewal,  which  was  given  accordingly ;  submitting  that, 
under  such  circumstances,  the  plaintiff  was  not  dis- 
charged  by  any  act  of  him  (the  defendant)  from  his  lia- 
bility onder  the  guarantee  which  he  had  given,  and 
that  he  (the  defendant)  was  therefore  not  bound  to 
relinquish  the  same. 

An  injunction  having  been  obtained  on  the  filing  of 
the  bill,  Hari  and  Wray  now  shewed  cause  against 
dissolving  the  same. 

The  guarantee  given  by  the  plaintiff  as  surety  for 
Henry  was  absolutely  discharged,  under  the  circum- 
stances of  this  case,  by  the  defendant's  giving  further 

T  2  time 
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time  to  the  principal  without  communication  to  the 

surety.    Nisbet  v.  Smith  (o),  Rees  y.  Berrington.  (b) — 

If  the  credit  originally  given  was  in  the  regular  course 

of  trade,  and  the  transaction  can  on  that  ground  be  so 

far  supported,  the  renewal  of  the  bills  and  acceptances 

cannot  be  so  considered,  and,  being  granted  without  the 

plaintiff's  privity,  falls  within  the  principle  of  these 

eases.    The  fact,  as  to  the  limitation  of  the  amount 

which  the  guarantee  was  intended  to  cover,  to  800/.,  is 

denied  by  the  answer; — but  it  is  immaterial  to  the 

question  of  exoneration.    The  conviction  alleged  by 

the  defendant  of  Henry*%  inability  to  pay  previous  to 

his  consenting  to  a  renewal,  does  not  alter  the  case* 

He  ought  to  have  communicated  his  intention  to  the 

plaintiff;  and  the  circumstances  that  the  surety  did  not 

in  fact  sustain  any  injury,  but  derived  even  an  actual 

benefit  from  the  time  so  given  to  his  principal,  was 

considered  by  Lord  Thurlow  as  not  invalidating  his 

claim  to  be  discharged  upon  the  strict  technical  rule. 

See  also  BouUbee  v.  Stubbs.  (c) 


Homey  for  the  defendant. 

The  arguments  used  in  favour  of  the  plaintiff's  claim 
to  be  discharged  apply  only  to  a  case  in  which  the 
amount  of  credit,  the  time  and  mode  of  payment,  have 
been  precisely  specified.  Here,  the  bill  alleges  that  the 
amount  was  restricted  to  800/. :  but  that  has  not  been 
shewn  to  be  the  fact, — it  does  not  appear  on  the  face  of 
the  guarantee  given,  and  the  fact  that  there  was  any 


(a)  1  Bro.  C.  C.  679. 

(p)  2  Yes.  j  00.  540.  See 
Deoaynes  v.  NobUy  ante,  Vol. 
I.  p.  549.  and  Cooke's  Bank. 
Lawi,  167.  (5th  Ed.)  as  to 
the  acceptor  of  a  bill  of  ex- 


change being  discharged  by 
time  given  to  the  drawer. 

(c)  18  Yes.  20.  Boo* 
maker  y.  Moore^  3  Price,  214. 
Moore  y.Bowmakery  6  Taunt. 
379.    3  Marsh«  82.  393. 
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ducli  agreement  is  denied  by  the  answer.  This  is  not  a 
guarantee  for  the  payment  of  a  particular  sum  at  a  par« 
ticular  period,  but  of  all  goods  to  be  delivered  between 
the  month  of  April  1814  and  the  month  of  April  1815; 
and  it  says  nothing  as  to  the  time  of  payment.  The 
defendant  was  not  bound,  in  order  to  render  the  plain- 
tiff liable  under  his  guarantee^  to  use  any  other  dili- 
gence than  be  actually  has  used  in  obtaining  payment  of 
the  bills  from  Henry  ;  and,  with  regard  to  the  renewals 
being  given  without  the  consent  of  the  surety,  the  ina- 
bility of  Henri/  to  pay  was  well  known  to  the  surety;—* 
he  was  informed  of  such  inability  by  the  defendant 
himself;  and  he  must  have  known  of  the  renewals,  al- 
though not  expressly  made  acquainted  with  them  by  the 
defendant,  nor  consulted  with  respect  to  them  previous 
to  the  arrangement  being  made.  The  benefit  which  the 
plaintiff  himself  has  derived  from  the  transaction,  and 
the  circumstance  that  his  remedy  against  the  principal  is 
now  as  good  as  it  ever  could  have  been,  are  not  to  be 
passed  over,  or  regarded  as  of  no  moment  in  such  a 
transaction.  The  credit  understood  to  be  given  was  in- 
definite in  extent,  and  cannot  be  limited  by  any  arbitrary 
rule  of  convenience. 


1817. 
Samueix 

V. 
HoWARTH» 


The  LoBD  Chancellor. 

The  guarantee  given  in  this  case  is  general  in  its 
terms;  and  must  be  construed,  according  to  its  legal 
effect,  in  favour  of  the  surety. 


The  liabilities  of  sureties  are  governed  by  principles 
which  have  been  long  settled  in  equity,  and  are  now 
adopted  in  courts  of  law.  —  I  say,  nowy  because  the 
Court  of  Common  Pleas  formerly  held  a  different  doc- 
trine. But  at  present  it  is  firmly  established  that  the 
same  principles  which  have  been  held  to  discharge  the 
imretj  in  equity  will  operate  to  discharge  him  also  at 

law. 


f78 


CASES  IN  CHANCERY. 


1817. 


SAMua:.L 

HOWARTH. 


law.  However,  as  the  same  relief  is  to  be  obtained  in 
both,  a  Court  of  equity  will  not  send  a  party  who  is 
suing  here  to  a  Court  of  law  for  the  discharge  to  which 
he  is  equally  entitled  in  this  place. 

The  rule  is  this — that,  if  a  creditor,  without  the 
consent  of  the  surety,  gives  time  to  the  principal  debtor, 
by  so  doing  he  discharges  the  surety ;  that  is,  if  time 
is  given  by  virtue  of  positive  contract  between  the  cre- 
ditor and  the  principal  —  not  where  the  creditor  is 
merely  inactive.  And,  in  the  case  put,  the  surety  is 
held  to  be  dischai^ed,  for  this  reason,  because  the  cre- 
ditor, by  so  giving  time  to  the  principal,  has  put  it  out 
of  the  power  of  the  surety  to  consider  whether  he  will 
have  recourse  to  his  remedy  against  the  principal,  or 
not ;  and  because  he,  in  fact,  cannot  have  the  same  re- 
medy against  the  principal  as  he  would  have  bad  under 
the  original  contract 

Now,  in  the  present  case,  the  creditor  has  been  sup- 
plying goods  to  the  principal  debtor,  from  time  to  time^ 
upon  a  certain  credit,  the  extent  of  which,  not  being 
expressly  stipulated  between  the  parties,  I  must  take  to 
be  credit  given  according  to  the  usual  course  of  trade. 
The  surety  says,  I  will  be  answerable  for  the  amount  of 
such  goods  as  you  shall  furnish  during  the  period  from 
the  2d  of  AprU  1814  to  the  3d  of  ApHl  1815.  It  is 
impossible  for  me  to  hold  that  this  is  an  engagement  by 
which  he  (the  surety)  has  rendered  himself  liable  for  an 
indefinite  time  beyond  the  expiration  of  the  period 
limited  for  the  delivery  of  the  goods.  It  cannot  be  sap- 
posed  that  the  plaintifi^  meant  he  should  continue  liable 
after  the  2d  of  April  1815,  so  long  as  the  defendant 
might  choose  to  renew  the  bills  of  the  principal  debtor. 
You  cannot  contend  in  support  of  such  an  extravagant 
proposition.    It  has  been  truly  stated  that  the  renewal 

of 
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of  these  bills  might  have  been  for  the  benefit  of  the 
torety ;  bat  the  law  has  said  that  the  surety  shall  be 
the  judge  of  that,  and  that  he  alone  has  the  right  to 
determine  whether  it  is,  or  is  not,  for  his  benefit.  The 
creditor  has  no  right — it  is  against  the  &ith  of  his  con- 
tract—to  give  time  to  the  principal,  even  though  manip* 
fostly  for  the  benefit  of  the  surety,  without  the  consent 
of  the  surety. 
Injunction  continued. 
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Samuell 

HOWARTV. 


BRICK  WOOD  V.  MILLER. 


Rolls. 
Jugugt^, 


[The  fiicts  of  this  case  are  fully  stated  in  the  judg- 
ment of  the  Master  of  the  Rolls.  I  was  not 
present  during  the  ai^uments  of  counsel.] 

The  Master  of  the  Rolls. 

THE  plaintifis  are  assignees  of  jT^omo^/i&o// Pierce,  P.  a  partner  in 
a  bankrupt,  who  was  a  partner  in  two  houses  two  hooset  of 

originally  formed  in  the  West  Itidies  ;  the  one  under  *'*"®  originat- 
^        ^  ing  in  the  IF0f£ 

IfuUei  where  his  partoefs  continne  to  carry  on  the  bosiness,  bot  being 
himself  resident  in  London^  recei? ing  and  dbposing  of  consigDments 
from,  and  shipping  cargoes  toj  hb  partners  abroad,  becomes  bankrupt. 
Ob  bill  by  his  assignees  against  a  creditor  of  the  two  firms,  having 
attached  in  the  West  Indies  property  belonging  to  both,  for  an  account 
of  what  he  had  received  by  means  of  his  attachments,  Held^  that  the 
defendant  was  entitled  to  retain  what  he  had  receired,  to  the  extent 
of  satisfying  his  joint  debts,  and  to  account  only  for  the  OTerplns. 

Difierent  from  the  cases  where  the  bankrupt  was  the  sole  debtor, 
and  where  the  trade  was  in  England  only,  and  the  attachments  laid 
in  London. 

the 
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the  firm  of  Hiamas  Jbbatt  Pierce  and  Cb.,  whidi  oo»« 
listed  of  Pf^rce  himself  and  William  Brown;  the  other 
under  the  firms  of  William  Brown  and  Cb.,  which  con^ 
sisted  of  Pierce  and  J3ro20i?/and  also  oi  Joseph  LamboU 
and  George  Filzwilliam.  Brown  is  dead.  LamboU  and 
Fiitvoilliam  are  made  defendants^  but  are  out  of  the 
jurisdiction,  and  have  never  appeared,  or  answered. 
The  material  defendant  is  James  Richard  MiUer^  who, 
claiming;  to  be  a  creditor  of  the  two  firms,  has  attached 
in  the  West  Indies  properly  belonging  to  them  both. 
And  the  principal  question  in  the  cause  is,  Whether 
Miller  can  be  compelled  by  the  assignees  of  the  bank- 
rupt partner  to  account  for  what  he  has  received  by 
means  of  his  attachments. 


I  have  already  stated  that  the  partnerships  had  been 
formed  in  the  Wesi  Indies :  but  soon  after  their  forma- 
tion, m.  in  1802,  Mr.  Pierce  came  over  here,  and 
established  himself  in  London^  for  the  purpose  of  con- 
ducting the  English  branch  of  the  business  of  the  two 
houses.  He  received  and  disposed  of  the  consignments 
from  the  Wesi  Indies^  and  shipped  cargoes  from  hence 
to  his  partners  there. 

A  commission  of  bankruptcy  issued  against  him  in 
January  1805,  grounded  on  anactof  bankruptcy  alleged 
to  have  been  committed  in  the  preceding  October* 
This  bill,  however,  was  not  filed  till  seven  years  after- 
wards. The  case  which  it  brings  before  the  Court  does 
not  appear  ever  to  have  been  the  subject  of  judicial 
decision.  In  Sill  v.  Worswick  (a)  and  Hunter  v.  PoUs^ 
(b)  where  the  English  creditor  was  forced  to  refund 
what  he  had  recovered  under  a  foreign  attachment,  the 
bankrupt  was  a  sole  debtcfr,  and  not  one  of  several 


(a)  I  H.  Black.  665. 


(ft)  4  T.  R.  182. 


partners ; 
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partners ;  and  it  was  in  England  alone  that  he  had 
any  commercial  establishment.  In  Barker  v.  Goodair 
{a)  and  in  Duttan  v.  Morison  (b),  where  the  Lord 
Chancellor  granted  an  injunction  against  the  pro« 
ceeding  by  attachment,  the  case  was,  indeed,  that  of 
the  bankruptcy  of  one  of  several  partners ;  but  the 
commercial  establishment  was  in  this  country  alone, 
and  it  was  in  London  that  the  attachments  were  laid. 
But  here  the  partnerships  are  at  least  as  much  West 
Indian  as  Enghsh  establishments,  and  it  is  in  the  Wesi 
Indies  that  the  attachments  are  laid.  Now  it  is  con- 
tended for  the  defendant,  that  the  bankruptcy  of  the 
partner  resident  in  England  could  not  affect  the  part- 
ners  remaining  at  home,  in  a  country  not  subject  to 
the  bankruptcy  law,  sp  as  to  divest  them  of  the  ma- 
nagement of  the  partnership  concerns,  or  the  dis- 
position of  the  partnership  property.  If  they  applied 
the  partnership  assets  in  the  payment  of  the  partner- 
diip  debts,  or  if,  in  a  legal  course  of  proceeding 
against  them,  the  debts  were  recovered  according  to 
the  law  of  the  country,  there  exists,  it  was  said,  no 
jurisdiction  here  to  force  a  partnership  creditor  to 
refund  what  he  has  so  received  or  so  recovered.  The 
case  so  put  appeared  to  me  to  be  a  very  strong  one. 
Even  in  the  less  difficult  case  of  the  attachment  abroad 
of  the  property  of  a  sole  debtor,  residing,  and  be- 
coming a  bankrupt,  in  this  country,  I  doubt  whether 
all  the  reasoning  of  Lord  Chief  Justice  Ezfre  in  Hunter 
V.  PotU  has  ever  received  a  completely  satisfactory 
answer. 


1817. 


BaicRwooil 

0. 
MXLUOU 


It  does  seem  an  anomalous  proceeding  for  the  Courts 
of  one  country  to  take  from  a  man  what  has  been 


(a)  11  Ves.  78. 


(6)  17  Vcs.  201.    1  Ro5C,  213, 


adjudged 
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adjadged  to  him  by  the  Courts  of  another.  Assmniiig* 
bowerer,  as  I  ought  to  do,  that  those  decisions  are 
right,  do  they  necessarily  govern  the  present  caseT 
To  what  extent  the  bankruptcy  of  one  partner  aflfects 
the  power  of  the  others  over  the  partnership  property^ 
is  perhaps  still  a  matter  of  some  uncertainty.  In  Fo9 
V.  Hamhury  {a\  Lord  Mansfield  expresses  a  dear 
opinion,  that  any  fiiir  disposition  of  the  partnership 
assets  by  the  solvent  partner  would  stand  good  against 
the  assignees  of  the  bankrupt.  The  case,  howeirer, 
went  off  upon  the  form  of  the  action,  as  in  all  eveata 
trover  could  not  be  maintained  by  one  tenant  in  Mm* 
mon  against  another.  In  the  case  of  ColdwtU  ▼• 
Oregoty  (ft),  Lord  Chief  Baron  ThmmoHj  delivering 
the  judgment  of  the  Court  of  Exchequer,  says,  <<  It 
^^  Would  be  a  monstrous  thing  to  say,  diat  if  an  indi- 
^  vidual  in  a  firm  become  bankrupt,  the  other  solvent 
<'  partners  may  be  stripped  of  their  property,  and  tkos 
^^  be  deprived  of  the  means  of  satisfying  the  part- 
^nership  debts."  In  SmUh  v.  Goddard  (c),  the 
Court  of  Common  Pleas  left  it  a  doubtful  poin^ 
Whether  any  part  of  a  sum  paid  to  a  creditor,  after 
the  bankruptcy  of  one  partner,  could  be  recovered 
back.  They  held  clearly  that  the  whole  could  not 
On  the  other  hand,  the  Lord  Chamdhrj  in  Barker  v. 
Ooadait,  and  in  DutUm  v.  Morison^  holds  that  the  effect 
of  the  bankruptcy  of  one  partner  is  to  render  it  ne- 
cessary to  take  an  account  of  the  joint  estate,  and  to 
apply  it  just  as  if  the  whole  firm  had  become  bankrupt; 
and  therefore  granted  an  injunction  against  the  pro* 
ceeding  by  attachment.  Lord  Rosslyn  had  held  a  di- 
rectly opposite  opinion  in  Brisiow  v.  Potts  (d),  where  he 


(a)  Cowp.  448. 

(b)  1  Price,  119.  130. 
and  2  Rose,  149. 


(c)  3  Bos.  &  Put.  465. 
((/)  11  Ves.  81,note. 
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deeided  that  the  afisignees  of  one  of  the  joint  debtors 
had  no  equity  to  obtain  an  injunction  against  credi- 
tors who  had  attached  the  joint  estate. 

It  is  to  be  recollected^  that  in  the  cases  befbre  the 
Lord  Chancellor^  the  domicil  of  the  partnership,  if  I 
may  so  express  it,  was  completely  English ;  that  all 
its  concerns  were  subject  to  the  English  law ;  and  that 
it  was  by  a  proceeding  in  this  country  that  the  credi- 
tor were  endeavouring  to  disappoint  the  arrangement, 
which  His  Liordship  conceived  it  competent  to  him  to 
make,  for  the  equal  distribution  of  the  partnership  pro- 
perty. And,  even  then,  he  says  in  DuUon  v.  Morison^ 
that  there  is  infinite  difficulty  in  the  case.  But  the 
difficolty  seems  to  me  to  be  insuperable,  where  a  part* 
oeriliip,  originating  in  another  country,  has  at  least  % 
divided  establishment,  and  some  of  the  partners  con^ 
flaue  to  ireside  and  carry  on  the  trade  in  that  other 
country.  How  are  the  West  Indian  partners  to  be 
controuled  in  the  management  of  their  trade,  or  re- 
strained, by  any  proceeding  here,  from  paying  and 
applying  the  partnership  assets  as  they  think  fit? — 
Equality  of  distribution  cannot  possibly  be  attain- 
ed. Are  we  then  to  tell  a  creditor,  that,  because 
he  happens  to  reside  in  England^  and  his  debt  has 
been  contracted  there,  he  shall  not  be  allowed  to 
take  such. remedies  against  his  foreign  debtor  as  the 
laws  of  their  country  may  permit?  In  the  cases 
before  the  Lord  Chancellor^  the  Court,  taking  from 
the  creditor  his  separate  remedy,  professed  to  give 
him  his  distributive  share  of  the  whole  partnership 
property.  But  it  cannot,  in  this  case,  reach  the 
West  Indian  property,  or  bind  the  West  Indian 
partners.  Then  you  would  take  from  the  partnership 
creditor  one  remedy,  without  substituting  any  other 
in  the  place  of  it.     This  would  be  to  say,  that  the 

West 
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Wesi  India  property  must  be  left  for  any  credifor» 
but  English  creditors. 

Then,  if  English  creditors  are  not  to  be  restrained 
from  suing,  it  would  be  incongruous  to  force  them  to 
refund  what  they  have  recovered. 


I  think,  consequently,  the  defendant  is  entitled  to^ 
retain  what  he  has  recovered  or  received  from  the 
West  IndieSy  to  the  extent  of  satisfying  the  joint  debt» 
due  to  him.  If  he  is  overpaid,  (as  he  must  be  if  the 
plaintiffs  are  right  in  their  proposition  that  only  a* 
very  small  sum  was  originally  due  to  him,)  they- 
have  a  right  to  the  surplus;  which  will  be  applicable- 
as  any  other  joint  property  that  may  have  come  to- 
their  hands.  There  must,  therefore,  be  an  account 
of  what  was  due  to  him  from  the  two  firms  at  the 
time  of  Pierce's  bankruptcy,  and  of  what  he  has  sineer 
recovered  or  received. 


CASES  IN  CHANCERY.  285 

1817. 


the 


HAZARD  and  HOLLAND,  Plaintiffs;  June  s. 

AGAINST  August  25. 

LANE,  Widow,  and  LLOYD  and  Wife,  ^ 

Defendants. 

THIS  was  an  application  on  the  part  of  the  soli-  Reference  of  a 
citor  for  the  plaintiffs,  "  that  an  order  made  in  solicitor's  bill 
the  above  cause,  dated  the  23d  of  January  last,  -upon  ®^  ^^^^  *^  ^ 

the  application  of  the  plaintiff  HoUancL  misht  be  dis-       ,. ' ..       , 
^^       ,  ^  •     application  of 

charged,  with  costs  to  be.  taxed  by  the  Master  and  paid  ^^^  of  two  tros- 
bjr  the  said  plaintiff,  and  that  in  the  mean  time  all  pro-  tees  and  execu- 
ceedings  under  the  order  might  be  stayed."  tors  by  whom 

he  had  been  em- 

The  order  sought  to  be  discharged  was  drawn  up  in  P^^J®^  i"*  *^® 
tin  following  terms :-  «""'"'=*  •'  *"• 

^  cause  and  in 

other  matters 
^  Upon  motion  this  day  made  by  Mr.  Parker ^  of  coun-  ,eintina  to  the 

sel  for  the  plaintiff  Holland^  it  was  alleged  that  thesaid  executorship, 

plaintiff  formerly  employed  F.  (on  whose  behalf  the  the  executor 

present  application  was  made)  as  solicitor  for  him  in  making  the  ap« 

this  and  other  causes  and  matters,  and  the  said  F.  has  pii^ation  not 

lately  delivered  to  the  plaintiff /fo//flitd  his  bills  of  fees  ^*^'°?  *^*f^' 

and  disbursements — that  the  said  plaintiff  submits  to  ^°     ''  ^  '°^ 

co-executor  re« 

pay  him  what  (if  any  thing)  shall  appear  due  to  him  ^^^.^^  ^^  ^^^^ 
on  taxation  of  his  said  bills,  and  therefore   it  was  gent  to  the  ap- 
prayed,  &c.    Whereupon,  and  the  said  plaintiff  sub-  plication, — the 

bill  haling  been 
long  since  paid  by  the  acting  executor, — ^but  unknown  to  the  parties 
beneficially  interested ;  and  no  settlement  of  the  executorship  accounts 
ha? ing  been  made,  notwithstanding  repeated  applications,  until  lately, 
and  the  Cestuy  que  trust  (one  of  them  a  married  woman)  haiing  exe- 
cuted a  release  to  the  executors. 

Motion  on  behalf  of  the  solicitor  to  discharge  the  order  of  reference 
refused, — ^the  Cestui  que  trust  haiing  a  right  to  use  the  name  of  his 
trustee  for  the  the  purpose  of  taxation,  and  the  release  to  the  executors 
not  operating  to  prerent  him  from  prosecuting  against  the  solicitor  the 
remedy  giten  him  by  statute. 

mitting 
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1817,         mitting  to  pay,  &c.    His  Lordship  doth  order^  that  it 

Ha  ard       ^  referred  to  (the  Master)  to  tax  the  bills  of  fees  and 

t;.  disbursements  delivered  by  F.  to  the  plaintiff  HoUand 

Lake*  in  this  and  other  causes  and  matters ;  and,  in  order 
thereto,  all  parties  are  to  be  examined,  &c.,  and  to 
produce,  &c. ;  and  that  the  plaintiff  HoUand  do,  ac* 
cording  to  his  said  submission,  pay  to  F.  what  (if  any 
thing)  shall  appear  due  to  him  on  such  taxation ;  and 
thereupon,  or  in  case  it  shall  appear  that  he  is  al- 
ready paid,  the  said  F.  is  to  deliver  to  the  said 
plaintifl^  upon  oath,  all  books,  papers,  &c.  in  his 
custody  belonging  to  the  said  plaintiff;  and,  in  case 
it  shall  appear  that  he  is  over-paid,  he  is  to  refund 
to  the  said  plaintiff  what  the  Master  shall  certify  to 
be  over-paid." 

The  facts  of  the  case  were  these : — 

The  Plaintiffs  were  trustees  and  executors  named 
in  the  will  of  Lane^  (the  father  of  the  defendant  IVIrs. 
Lloydj)  under  which  will  the  defendants  Lloyd  and 
his  wife,  in  right  of  the  wife,  (who  was  an  infiint 
at  the  time  of  filing  the  bill,)  are  parties  beneficially 
interested. 

It  appeared  by  the  affidavit  of  the  solicitor  made 
in  support  of  the  present  application,  that  in  Augutt 
1804  he  was  employed  by  the  plaintiff  Haxardj  (who 
seems  to  have  alone  acted  in  the  trusts  of  the  will,) 
to  file  a  bill  on  behalf  of  himself  and  bis  co-trustee 
and  executor  HoUand^  to  carry  the  said  trusts  into 
execution  ;  being  also  employed  by  Hazard  in  various 
other  matters  connected  with  the  settlement  of  the 
testator's  affairs.  That,  in  December  1805,  he  deli- 
vered to  Hazard  his  first  bill  of  costs  on  account  of 
such  business,  amounting  to  86/.  19s.  ld.y  and  in  the 

year 
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year  1813  a  further  bill  amounliDg  to  135/.  Ss.  lid. ;         1817. 
aod  that  on  the  Slst  of  December  1807,  Hazard  paid       '^'^'^^•^ 
him,  in  diacharge  of  his  first,  and  on  account  of  his  sub-        "A^ard 
sequent  bill,  the  sum  of  116/. ;  and  the  further  sum  of         Lanp. 
96L  3s.  (being  the  balance  of  the  two  bills)  on  the  19th 
utAprU  1814.    The  affidavit  further  stated,  that  no 
objection  had  been  made  to  any  of  the  charges  contained 
in  these  bills,  and  no  previous  notice  given  to  the  de- 
ponent of  an  application  being  made  to  the  Court  for  a 
reference  of  taxation,  but  that  the  first  intimation  he 
received  thereof  was  by  service  of  a  copy  of  the  order 
in  question.    That  in  August  1816,  Hazard  finally 
settled  his  executorship  account  with  the  defendants 
Uoyd  and  his  wife,  in  which  account  were  included 
and  allowed  the  aforesaid  payments,  and  TAoyd  and 
his  wife  thereupon  executed  to  the  plaintiflTs  a  release 
of  all  claims  under  the  will,  with  full  knowledge  of,  and 
acquiescence  in,  such  payments* 

On  the  other  hand,  the  defendant  Lhydj  by  an  affi- 
davit filed  in  support  of  the  order  of  reference,  stated, 
that  besides  the  affairs  of  the  executorship  in  question, 
F.  (the  plaintifis'  solicitor)  was  also  employed  to  pre- 
pare a  settlement  which  was  made  on  the  marriage  of 
the  defendants,  in  which  settlement  the  plaintiffs  were 
named  as  trustees ; — that  the  whole  of  the  business  was 
cooqileted  in  September  1807,  except  the  final  settling 
of  accounts,  and  that  from  that  time  to  the  year  1816 
the  defendant  JJoyd  made  frequent  applications  to 
Hazardj  and  also  to  F.  (the  solicitor)  for  such  final  set- 
tlement and  for  the  delivery  of  the  bills  of  costs  of  the 
latter,  but  was  constantly  put  off  with  frivolous  and 
^atory  pretences,  and  was  unable  to  procure  any  set- 
tlement till  the  S2d  of  August  1816,  on  which  day  F. 
called  on  the  defendant  and  delivered  to  him  the  eze- 
cntorsbip  accounts  together  with  the  two  bills  of  costs 
1  in 
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1817.  in  questioD,  in  which  the  plaintiflTs  were  made  debtors 
^'^^^^^^  to  F.  as  executors,  for  business  concluded  in  September 
Hazard        1807,  as  aforesaid.  That,  on  looking  into  the  accounts, 

iJ^iTE.  be  found  the  amount  of  both  bills  therein  charged  to 
the  debit  of  himself  and  his  wife,  and  there  appeared 
on  the  face  of  the  accounts  to  be  only  a  trifling  balance 
due  to  the  defendant,  which  was  thereupon  paid  to  him 
accordingly.  That,  together  with  the  accounts  and  bills 
of  costs,  F.  also  brought  and  tendered  to  the  defendant 
a  general  release  (ready  prepared  for  signature)  of  all 
the  claims  and  demands  of  himself  and  his  wife  upon 
the  executors,  which  he  forthwith  signed,  without  having 
had  any  opportunity  of  examining  the  bills  or  consultiog- 
any  professional  person  as  to  their  propriety ;  bat^ 
shortly  aAerward,on  delivering  the  bills  to  his  solicitop 
for  his  perusal,  he  was  informed  that  they  contained 
many  over-charges,  and  other  improper  charges,  upon 
which  he  resolved  to  apply  to  have  the  same  taxed. 
The  affidavit  then  stated  applications  to  have  been  made 
by  the  defendant's  solicitor  to  both  the  plaintiffs  for  tbeir 
consent  to  a  reference  of  taxation,  (the  application  for 
which  it  was  necessary  should  be  made  in  their  names 
or  in  the  name  of  one  of  them)  at  the  same  time  ofieiv 
ing  to  indemnify  them  against  the  costs  and  expenses 
which  might  be  incurred  thereby — that,  no  answer 
having  been  returned  to  such  application,  the  defendant 
himself,  together  with  Holland,  called  upon  Hazard  for 
the  same  purpose,  when  Hazard  peremptorily  refused 
his  consent,  but  Holland  consented ;  and  the  applica- 
tion was  then  made  to  the  Court,  and  the  order  ob- 
tained,  in  the  sole  name  of  Holland  accordingly.  Tlie 
affidavit  went  on  to  point  out  several  items  in  the  bills  of 
costs,  which  appeared  to  be  gross  over-charges;  insist* 
ing  that  under  these  circumstances,  the  defendants  were 
entitled  to  have  the  bills  taxed,  notwithstanding  tbe 
release  which  they  had  executed  to  the  plaintiffs. 

In 


Hazard 

V, 
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Insopport  of  the  apfdication  to  have  the  order  of  1817, 
taxation  discharged,  it  was  contended,  that  the  order 
coald  not  be  supported,  first,  as  it  purported  (upon  the 
&ce  of  it)  to  be  an  order  to  tax  the  costs  of  the  plaintiff  Lane, 
Holland^  whereas  in  truth  they  were  the  costs  of  both 
the  plaiotifis;  and,  secondly,  on  account  of  the  business 
haying  been  done  so  long  ago,  the  plaintiff  ^o/Zan^f  hav- 
ing been  allowed  the  same  in  bis  accounts,  and  a  gene- 
ral release  having  been  executed  to  him. 

To  these  objections  it  was  answered,  in  defence  of 
the  order,  first,  that  the  bills  of  costs,  as  described  in 
the  order,  were  delivered  to  Holland  by  the  solicitor  for 
the  plaintiffs,  as  their  solicitor  ^^  in  this  and  other  causes 
and  matters,"  under  which  description  it  was  immaterial 
whether  they  were  the  separate  bills  of  Holland^  or  the 
jont  bills  of  Holland  and  Hazard.  That,  although  in 
point  of  fiM^t  the  bills  were  not  delivered  to  Holland^  yet 
lie  was  (jointly  with  his  co-executor)  liable  to  the  pay« 
ment  of  them,  and  the  delivery  to  either  would  sustain 
mn  action  against  both.  And,  as  to  the  execution  of  the 
Telease,  this  was  the  case  of  a  trustee  called  upon  by  his 
^xitui  que  trust  to  assist  him  in  having  certain  bills  of 
costs  taxed,  which,  from  a  sense  of  duty,  he  had  agreed 
to  do— «nd  what  connection  had  this  wtth  the  release 
which  he  had  executed,  to  which  F»  was  no  party,  and 
the  taxation  of  his  bill  a  mere  matter  between  himself 
and  his  employers,  as  to  which  no  release  existed  ?  That 
i^  as  alleged  in  his  affidavit,  the  bills  were  actually  de- 
livered to  Ha%ard  in  1806  and  1807,  that  circumstance 
could  make  no  difference  in  the  present  case ;  the  de- 
livery of  the  bills  not  having  been  acted  upon  until  August 
1816,  when  they  were  first  delivered  to  the  defendant ; 
and  when  it  was  clear  that  Hazard^  if  he  had  ever  pos- 
sessed them,  must  have  himself  returned  them  to  his 
solicitor ; — and,  with  regard  to  the  fact  of  the  delivery 

Vol.  III.  U  at 
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1817.  at  all,  it  was  observable  that  Hazard  bad  made  no  affi- 

^^^^^^^        davit,  and  that,  upon  the  whole,  it  was  evident  that  thb 
Hazard        ^^^  ^  ^^^  ^f  gross  collusion  between  Hazard  and  the 

Lane.         solicitor  for  the  plaintiffs. 

Sir  S.  Romillj/y  in  support  of  the  application  to  dis- 
charge the  order  of  taxation. 

Agar  and  Parker^  in  support  of  the  order,  referred 
to  the  provisions  of  the  statute,  S  Geo.  II.  c.  S3,  s.  23. 
which  would  be  defeated,  and  rendered  altogether  nu- 
gatory  and  abortive,  if,  in  a  case  like  the  present,  one 
of  the  parties  chargeable  refusing  his  consent  to  the 
order  of  reference,  should  be  held  a  sufficient  ground 
for  denying  the  benefit  of  the  taxation  to  the  persons 
beneficially  interested.    That,  where  any  part  of  a  so- 
licitor's bill  relates  to  business  done  in  this  Court,  the 
whole  may  be  taxed,  although  part  of  the  business  was 
for  other   persons  jointly  with  the   party  applying/ 
Marg€rumy.Sandiford(a).    And,  with  regard  to  the 
release  given  to  the  executors,  and  the   objections 
founded  on  length  of  time  and  acquiescence,  they  cited 
Walmskt/  v.  Booth  (6).     Newman  v.  Payne  (c).     (See 
also  the  late  cases  oi  Langstaffe  v.  Taylor  (d).  Cook  ^. 
Settree  (e),  Plenderleatk  v.  Fraser  (/),  and  the  autho- 
rities referred  to  in  each  of  them.) 

The  LfORD  Chancellor  considered  that  this  was  an 
extremely  important  case  with  reference  to  general  prin- 
ciples. An  application  made  to  the  Court  by  one  of 
two  trustees  and  executors,  who  has  himself  hardly  at 
all  acted|  without  the  consent  of  his  acting  co-executor, 

(a)  3  Bro.  233.  (d)  14  Yes.  363. 

ib)  2  Atk.  25.  27.  (e)  1  Yes.  &  Bea.  126. 

(c)  4  Bro._  360.     2  Yes.         (/)  3  Yes.  &  Bea,  174. 

JUD.  100. 

for 
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for  the  taxation  of  their  solicitor's  bill  of  costs,  which  is  1817. 

alleged  to  have  been  long  since  paid; — after  a  full  set-  ^^«^^/*^^ 
tlement  of  accounts  with  the  cestuis  que  trusty  and  a  re-  *iAZAiu> 
lease  given  by  them  ; — this  application  supported  by  Lane. 

allegations  of  gross  over-charges ; — Whether  the  soli- 
citor shall  be  permitted,  under  such  circumstances,  to 
avail  himself  of  the  payment  by  the  trustees  and  sub- 
sequent acquiescence,  or  to  say  that,  by  reason  of  the 
length  of  time,  he  is  deprived  of  the  means,  which  he 
might  otherwise  have  had,  of  defending  the  propriety 
of  the  charges  which  are  now  called  in  question  ?  His 
Lordship  said  he  would  look  into  the  affidavits,  and 
give  his  opinion  on  the  case  after  full  consideration. 


His  liordship  pronounced  judgment  in  this  case —  Autwt  25. 
when,  after  recapitulating  the  principal  facts,  he  said 
that  he  should  lay  the  release  altogether  out  of  the 
question  as  against  Mrs.  Uoj/dy  she  being  a  feme 
covert,  but  that,  in  any  case,  he  could  not  have  held  it 
as  entitled  to  consideration  against  the  right  of  a  party 
to  have  his  costs  taxed  under  the  statute ;  and,  on  the 
other  points  in  the  case,  his  Lordship  held  that  a  so- 
licitor cannot  be  allowed  to  interpose  the  payment  of 
lusbill  of  costs,  by  a  person  in  the  situation  of  a  trustee, 
between  himself  and  the  parties  (cestuis  que  trust  J  for 
whom  he  was  at  the  time  aware  that  the  person  who 
paid  him  was  no  more  than  a  trustee — as,  here,  an  ex- 
ecutor acting  for  the  parties  beneficially  interested 
under  the  will. — ^That  the  cestuis  que  trusty  whose  funds 
were  to  bear  the  whole  expenses  of  the  suit,  had  a  right 
to  make  use  of  the  name  of  their  trustees  and  execu- 
tors, (giving  them  proper  indemnity,)  to  obtain  a  tax- 
ation of  the  bill ; — for,  although  these  trustees  and  ex- 
ecutors would  be  entitled  to  retain  or  be  paid  any 
monej  which  they  had  expended,  yet  the  taxation  of  a 

U  2  solicitor** 


C92  CASES  IN  CHANCERY. 

1817.  solicitor's  bill  could  operate  no  injury  to  thero,  as  tbe 

^^'^^^^^^  solicitor  could  have  no  right  to  demand  against  them 

UAZAaD  more  than  would  be  allowed  on  taxation. 


Lank* 


The  application  to  discharge  the  order  for  taxation 
was  consequently  refused,  but  without  costs. 


JuguitU.        BENJAMIN   MICKLETHWAIT,   and  MART 

his  Wife,  and  Others,    «        -        Plaintiffs  ; 

AGAINST 

JOHN  MOORE,  and  SARAH  his  Wife,  and  Others, 

Defendants. 

On  a  bill  to  set  FVIHE  bill  was  to  set  aside  a  partition  of  estates  to 

aside  a  par-  -L    which  the  plaintiffs  Micklethwait  and  wife  and 

tition,  on  tbe  the  defendants  Moore  and  wife  were  entitled,  in  right 

groand  of  in-  ^f  ihe  respective  wives,  as  coparceners,  and  for  a  new 

equality,  and  partition.    The  grounds  upon  which  tbe  former  per- 

4*f!  ^     tii^    '  tition  was  sought  to  be  set  aside  were  gross  inequality 

▼aloation  and  ^  ^^  value,  and  concealment  and  fraud  on  the  part  of 

estimate  4he  ^^^  defendants;  and  the  former  part  of  the  charge  was 

gross  result  of  sought  to  be  supported  in  the  bill,  by  a  statement 

which,  without  <<  that  the  whole  of  the  estates  in  question  had  lately 

the  particulars,  ])een  estimated  and  valued  by  Mr.  Thomas  Grecj  an 

were  contained   ^naiilent  land-valuer  and  commissioner,    under  sets 
|n  a  schedule  to 

the  bill,  the  answer  denying  the  accuracy  of  the  ralualioh,  but  alleging 

that  the  defendant  was  unable  to  set  forth  in  what  particulars  it  was 

faiaccurate,  by  reason  of  such  omission ;  a  motion  by  the  defendant  for 

production  of  the  valuation,  and  papers,  &c.  relati?e  thereto,  refused 

with  costs. 

Where  a  defendant  seeks  the  production  of  deeds,  kc  stated  to  be 

in  the  plaintiff's  possession,  the  usual  course  is  by  filing  a  cross-bill : 

bat  such  a  case  as  the  present  would  not,  even  if  a  cross-bill  were  filed, 

suffice  to  obtain  an  order  for  the  purpose. 
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of  iselosure;  and  that  the  whole  of  the  minerals  had 
been  also  lately  valued  by  Mr.  Andrew  Faulds,  jan 
experienced  mineralogist;  and  from  such  valuation  and 
estimate,  (which  was  alleged  to  be  a  true  and  accurate 
valuation  and  estimate)  a  summary  statement  whereof, 
and  also  of  the  valuation  of  the  two  lots  .made  previous 
to  the  execution  of  the  deed  of  partition  (which  was 
sought  to  be  set  aside),  the  plaintiffs  had  set  forth  in 
a  schedule  to  their  bill,  it  appeared  (as  it  was  alleged 
theiact  was),  that  lot  1.  (the  share  of  the  defendants) 
consisted  of  213a.  Sr.  38p.,  and  was  worth  19,915/.,  and 
that  lot  2.  (the  share  of  the  plaintiffi)  consisted  of 
Ula.  2r.  I5p.  only,  and  was  worth  8003/.  55." 


1817. 


MiCILLX* 
THWAIT 

«?. 
MOQBJL 


Tb&  defendants  Moore  and  his  wife,  by  their  an- 
swer, denied  the  charges  of  fraud  and  concealment, 
and  also  of  inequality  of  value  at  the  time  of  the 
partition,  accounting  for  any  present  inequality  wbidi 
might  exist,  from  the  change  of  the  times  operating  on 
the  value  of  different  species  of  .property,  and  from 
subsequent  alterations  and  improvements  in  the  share 
of  the  defendants ;  and,  with  regard  to  the  valuations 
said  to  have  been  made  by  Messrs.  Gee  and  Faulds^ 
they  denied  the  accuracy  of  such  jrespeofive  valuations, 
but  said  that,  in  the  statement  set  out  in  tthe  schedule 
to  the  bill,  the  gross  amount  of  the  same  only  was 
{;iven,  the  particulars,  annual  value,  and  number  of 
•years*  purchase,  on  which  .the  same  were  calculated, 
being  omitted  in  the  said  statement,  and  therefore  they 
(the  defendants)  were  unable  to  state  in  what  particular 
respects  the  said  valuation  and  statement  were  incorrect 
and  imperfect. 


A  motion  was  now  made,  on  the  part  of  the  de- 
fendants, ^^  that  the  plaintiffs  might  in  fourteen  days 
leave  with  their  Clerk  in  Court  the  entire  valuation 

1  and 
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MlCKLE- 
TirWAlT 

Moore* 


and  estimates  of  the  estates  mentioned  in  the  bill  to 
have  been  made  by  Mr.  Thomas  Gecy  with  the  observa- 
tions, remarks,  and  letters  of  the  said  Thomas  Gee 
relating  thereto,  and  the  entire  valuation  and  estimates 
of  the  minerals  mentioned  in  the  bill  to  have  been  made 
by  Mr.  Andrew  Faulds^  with  the  observations,  remarks, 
and  letters  of  the  said  Andrew  Faulds  relating  thereto, 
and  any  instructions  given  in  writing  by  the  plaintifis 
or  any  of  them,  their  or  any  of  their  agents  or  soli- 
citors, to  the  said  Thomas  Gee  and  Andrew  Faulds^ 
or  either  of  them,  respecting  the  same,  with  liberty 
for  the  defendants,  their  Clerk  in  Court,  agents,  or 
solicitors,  to  inspect  or  peruse  the  same,  and  to  take 
copies,  abstracts,  or  extracts  thereof;  and  also  that 
the  defendants,  or  any  of  them,  after  having  inspected 
and  perused  the  said  documents,  may  be  at  liberty 
to  amend  their  answer,  or  respective  answers  to  the 
said  biU." 


Bell  and  Harrison^  in  support  of  the  motion,  referred 
to  Pract.  Reg.  (a)  Tit.  <*  Deeds  and  WritingSy''  where 
it  is  said,  ^^  Where  a  deed  in  the  plaintifTs  hands, 
mentioned  in  the  plaintiff's  bill,  was  necessary  to 
the  defendant's  making  his  defence  a  full  answer,  the 
Court  ordered  the  plaintiff  should  give  him  a  copy 
of  it."  In  an  anonymous  case  in  Dickens  (6),  which 
was  an  application  by  a  defendant  against  the  plain- 
tiff, (an  executor,)  for  payment  into  Court  of  a  balance 
alleged  in  the  bill  to  be  in  the  hands  of  the  plaintiff, 
Lord  Thurlow  expressed  his  surprise,  saying,  ^^  Did 
you  ever  know  an  instance  of  a  defendant's  applying 
against  a  plaintiff,  even  to  produce  deeds^  If  you 
want  it,  you  must  file  a  cross-bill  for  the  purpose." 


(a)  Wyatt's   Ed.   p.    161. 
Bat  no  reference  If  subjoiaed. 


(6)  2  Kck.  778. 


However 
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However,  id  a  late  case  of  Pickering  v«  Right/  (a)» 
which  was  a  suit  for  an  account  between  the  executor 
of  a  deceased  partner  and  the  surviving  partner,  the 
defendant  having  moved,  before  answer,  for  a  produc- 
tion and  inspection  of  the  partnership  accounts,  which 
was  resisted  on  the  ground  that  the  defendant  ought 
to  have  filed  a  cross-bill,  His  Lordship,  though  he 
refused  the  motion,  suggested  that,  if  the  defendant 
in  such  a  case  had  put  in  an  answer,  stating  that  the 
bill  called  for  a  discovery  which  he  could  not  make 
completely  without  seeing  the  partnership  books  and 
accounts,  the  same  being  in  the  hands  of  the  plaintiff^ 
it  might  be  possible  for  him  to  obtain  such  an  order 
without  filing  a  cross-bill. 

Pepj/s  contra. 

In  Daoers  v.  Daoers  (6),  the  Court  discharged  an 
order  which  had  been  obtained  by  the  defendant  to 
inspect  a  deed  proved  by  the  plaintiff^  in  the  cause,  and 
referred  to  by  the  deposition.  In  Wiley  v.  Pisior  (c), 
His  Liordship  refused  a  motion  by  a  defendant  for 
inspection  of  letters  referred  to  by  tlie  plaintifi^'s  de- 
positions as  exhibits,  with  costs,  observing  that  such 
an  application  roust  be  very  familiar,  if  there  were 
not  some  objection  to  it,  and  he  never  heard  of  such 
a  motion.  Even  a  plaintifi^,  though  he  has  a  right 
to  the  inspection  of  deeds  admitted  to  be  in  the  de- 
fendant's possession,  upon  which  his  own  title  rests, 
cannot  compel  the  production  of  those  relating  only 
to  the  defendant's  title,  which  is  independent  of  his 
own,  as  was  determined  by  Lord  Hardwicke  in  Buden 
V.  Dore  (d).     And  in  Aikyns  v.  Wright  (e)y  the  Court 

(<i)  18  Ves.  484.  (e)  14  Ves.  ail.   And  see 

(ft)  2  P.  Wms.  410.  Evans  v.  Richardson,  1 S  wan- 

(c)  7  Ves.  41 1.  stoD's  Reports,  p.  7.  and  (he 

(iQ  2  Ves.  445.  references  hi  the  aotc,  p.  8. 

refused 
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refused  a  motion  for  a  production  of  deeds  and  papers 
referred  to  as  in  the  defendant's  possession,  bnt  not  de- 
scribed by  the  answer  or  schedule,  and  without  an  offer 
to.  produce  them. 

The  Lord  Chancellor  asked  whether  the  plaintiff 
by  his  bill  stated  the  documents  in  question  to  be  in  his 
possession ;  and  was  referred  to  the  statement  in  the 
bill  already  mentioned,  which  was  contended  by  Bell  to 
be  equivalent^  the  valuation  being  alleged  to  be  made 
with  a  view  to  the  present  suit  for  a  new  partition. 

TheliORD  Chancellor. 

The  case  cited  of  Pickering  v.  Rigby  (a)  is  very  dif- 
ferent from  the  present.  There  the  bill  was  for  an  ac- 
count of  partnership  dealings ;  the  plaintiff  and  defend- 
ant were  jointly  entitled  to  the  possession  of  the  docu- 
ments, the  production  of  which  w^s  the  object  of  the 
motion;  and  I  then  stated  that  I  thought  I  remembered 
an  instance  of  an  application  by  a  defendant  under  such 
circumstances  to  stay  proceedings  for  want  of  an  answer 
until  be  had  been  assisted  with  the  inspection  sought;  and 
that  that  sort  of  motion  might  do  without  a  cros8*bill. 
But  this  case  goes  much  further  than  any  I  have  ever 
yet  heard  of;  and,  even  if  a  cross*bill  were  filed,  (which 
is  the  usual  course,)  I  should  not  here  be  able  to  com- 
pel the  production  of  these  documents. 

Motion  refused  with  costs. 


(a)  18  Yes.  484. 
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PAYNTER  V.  HOUSTON. 

THIS  was  a  bill  filed  by  the  plaintiffs  on  behalf  of  Under  the  asatl 
themselves  and  all  other  the  specialty  and  simple  decree  for  an 
con  tract  creditors  of  the  test  a  tor  JaTTie^JETe/fr^^oti^toit  acconnt  on  a 
(deceased)  who  should  come  in  and  contribute,  &c.  hillbycrediton, 

The  usual  decree  was  made,  whereby  it  was  referred  ,     ,  f*   *^  *** 
X    ..      *ir    .  1  «    .  1      f""®d  to  pro. 

to  the  Master  to  take  an  account  of  what  was  due  ^^^  ^       .. 

to  the  plaintiffs  and  all  other  the  creditors  of  the  claim  of  the  sur- 

said  testator ;  and  a  motion  was  now  made  on  behalf  of  TiTing  partners 

Sir  John  Perring^  Bart,  and  others,  bankers,  surviving  of  the  testator, 

partners  of  the  testator,  claiming  to  be  creditors  in  in  respect  of  a 

respect  of  their  dealings  as  bankers  with  the  testator  ^«^*  alleged  to 
in  his  separate  business  of  a  merchant,  that  the  Master         "®  k^i 

might  be  directed  to  admit  them  to  go  in  before  him  ^^  certain  deal- 

and  prove  their  debts  under  that  decree,  and  to  pro-  •       between 

ceed  upon  such  proof,  the  Master  having  refused  to  the  partnership 

proceed  upon  the  claim  which  they  had  made  in  re-  and  the  testa- 

spect  thereof.  tor  in  his  sepa^ 

rate  capacity : 

By  the  affidavit  in  support  of  the  motion  it  appeared  ^^*^^jjjj^'^^ 
that  the  testator,  on  and  previous  to  the  first  of  .  .  ug^^-g 
January^  1810,  carried  on  business  as  a  merchant  in  ^j^^  Master  and 
partnership  with  the  Honourable  Simon  Friaser^  under  prove  this  debt 
the  firm  of  Fraser,  Houston^  and  Co. — and  that,  ander  the  de- 
being  so  concerned,  they  (Fraser  and  Houston)  at  c"^®>  i^  ^**  '®* 
the  time  aforesaid  entered  into  partnership  with  the  ^      *^       , 

claimants  (Sir  John  Perrins  and  others)  as  bankers  .,  . 

^  ^  ^  the  accouot. 

under  the  firm  of  Simon  Fraser^  Perring,  Godfre^j 
ShaWj  Barbery  and  Co.  by  virtue  of  certain  partnership 
articles ; — That  on  the  same  day  the  house  of  Fraser, 
Houston^  and  Co.  opened  two  accounts  (one  called 
the  separate,  and  the  other  the  general  account,)  with 
the  banking  firm  of  Fraser^  Perringy  Sfc,  and  that 

in 
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in  the  course  of  business  the  said  bankinghousr 
came  under  large  acceptances  for  them.  That  Simoft 
Fraser,  having  died,  the  business  of  the  mercantile 
firm  was  carried  on  by  the  testator  on  his  own 
separate  account,  but  still  in  the  name  of  Fraser^ 
Houston^  and  Co.  and  the  accounts  with  the  banking- 
house  were  carried  on  in  the  same  manner  as  before 
Fraser's  death.  That,  on  the  8th  of  June,  1811, 
partnership  articles  were  entered  into  between  the 
claimants  and  the  testator,  to  carry  on  the  business 
of  bankers  for  fourteen  years  from  January,  1811, 
the  interest  of  any  partner  who  should  die  daring 
the  period  of  co-partnership  not  to  cease  until  the 
30th  of  June,  or  31st  of  December,  which  should  first 
happen,  after  the  decease  of  the  partner  so  dying* 
That  in  August  and  October,  1812,  the  testator  (being 
then  in  the  individual  capacity  of  a  merchant,  largely 
indebted  to  the  bankinghouse,)  executed  to  a  trustee 
for  the  bankinghouse  transfers  of  several  bond  and 
mortgage  debts  due  to  him,  and  in  each  deed  of  trans- 
fer he  (Houston)  covenanted  for  the  due  payment 
of  the  debt  then  owing  and  all  sums  that  might  there- 
after becoipe  due  from  him  to  the  bankinghouse; 
and  in  October,  1813,  as  a  further  security  executed 
to  the  same  trustee  an  assignment  of  debts  due  to 
him  from  several  insolvent  persons,  and  in  1814,  also 
placed  in  the  hands  of  the  said  bankinghouse 
other  securities  of  comparatively  small  amount.  That 
the  testator  died  on  the  12th  of  October,  1814, 
having  made  his  will  and  appointed  the  defend- 
ants executors,  and  being,  at  the  time  of  his 
death,  indebted  to  the  claimants  (as  the  surviving 
partners  in  the  bankinghouse)*  in  the  balance  of 
both  accounts  (the  separate  and  general,)  to  the 
Slst  o(  December,  1814,  when  his  interest  as  a  partner 
determined.    Tliat  the  partnerdiip  accounts  of  the 

banking- 
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bankingbouse  were  regularly  balanced  and  made  up 
on  tbe  30th  of  June  and  31  st  of  December  in  every 
year,  and  the  books  containing  the  balance  sheets  of 
each  year  respectively  up  to  the  SIst  of  December 
181S  were  duly  signed  by  the  testator,  but  the  testator 
being  in  Scotland  when  the  partnership  accounts  for 
the  year  ending  the  3l8t  of  December  1813  were 
balanced  and  signed  by  the  other  partners,  the  same 
were  not  signed  by  him,  although  he  frequently  pro- 
mised to  sign  them,  and  assented  to  and  received  his 
proportion  of  the  profits  by  a  transfer  to  his  account 
with  the  bankingbouse;  and  since  his  death  credit 
had  been  given  to  his  account  as  a  partner  in  the 
bankingbouse  for  the  full  amount  of  his  interest 
therein. 
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The  affidavit  went  on  to  allege  that  the  estate  of  the 
testator  (as  a  partner  in  the  bankingbouse)  could 
derive  no  benefit  from  the  debt  owing  from  him  (in  his 
individual  capacity  as  a  merchant)  to  the  bankingbouse, 
even  if  the  latter  should  get  in  and  receive  the  whole 
amount  thereof,  because  the  whole  debt  had  always  been 
and  still  remained  credited  in  the  partnership  books  of 
the  bankingbouse  as  assets  thereof^  in  the  same  man- 
ner as  any  other  property  of  the  partnership  of  which 
they  were  in  actual  possession ;  the  same  being  treated 
as  a  good  and  available  debt,  and  never  transferred 
to  the  debit  of  the  partnership  among  such  of  the 
outstanding  debts  as  were  considered  bad  or  doubtful. 

It  was  further  stated  that  there  remained  due  from 
the  testator's  estate  in  respect  of  such  debts,  after 
giving  credit  for  the  full  amount  of  monies  received 
or  to  be  received  by  the  claimants  in  respect  of  such 
securities  as  were  available,  and  for  the  value  (so  for 
as  it  could  be  estimated)  of  such  as  were  uncertain,  the 

sum 
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sum  of  30,000/.  and  upwards,  wholly  unsecured  save  hj 
the  covenants  contained  in  the  above-mentioned  deed^ 
of  transfer. 


Under  the  decree  made  in  this  caase,  a  charge 
on  the  S6th  of  April  1816  carried  in  before  the  Mastari. 
supported  by  affidavit  in  the  usual  manner,  for  so  mu<^ 
of  the  above  debt  as  then  remained  due,  whereby  the 
surviving  partners  in  the  bankinghouse  claimed  to 
be  admitted  as  specialty  creditors  by  virtue  of  the  said 
deeds  and  securities.  The  charge  was  opposed  on 
the  part  of  the  plaintiflTs,  and,  after  many  attendancea 
and  much  discussion  before  the  Master,  was  amended 
at  the  Master's  suggestion,  and  such  amended  chai^|[% 
with  an  affidavit  also  in  support  thereof^  left  at  Jns 
office  on  the  S2d  of  February  1817,  the  solicitor  ibr 
the  plaintiffs  having,  long  previously,  inspected  all 
the  books  belonging  to  the  testator's  estate,  together 
with  all  the  securities,  in  order  to  ascertain  icom 
such  inspection  the  state  of  accounts;  and  the  affidavit 
stated  that  this  also  took  place  at  the  Master's  sag* 
gestion. 

Several  attendances  afterwards  took  place  on^  ihm 
charge  so  amended,  the  last  of  which. attendances  was 
on  the  5th  of  July^  when  the  Master  said  that, he  did 
not  consider  himself  authorised  to  receive  the  proof  of 
the  said  debt,  on  the  ground  (as  it  was  understood)  that 
the  partnership  inter  se  formed  an  objection  to  the 
admission  of  such  proof;  in  other  words,  that  A*  B. 
and  C  surviving  partners  of  A.  B.  C.  and  Z).,  cannot 
be  admitted  to  prove  a  debt  in  a  suit  for  administering 
the  effects  of  D. 

By  the  application  now  made   to  the    Courts   it 
was  sought  on  behalf  of  these  claimants  to  be  per* 

mitted 
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milted  to  proceed  in  their  charge  before  the  Master, 
for  the  sake  of  avoiding  the  expence  which  would  ne« 
eenarily  be  incurred  by  their  being  driven  to  have  re- 
eoorae  to  other  proceedings  in  respect  of  their  debt 
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Sir  S.  Romillyy  Hariy  Cooke  and  Horncy  in  support 
of  the  motion. 

BeU  and  Wilson^  contrd. 

Under  this  decree  the  Master  can  go  into  no  ac« 
eounta  that  were  not  liquidated  at  the  testator's  death. 
He  has  no  power  to  exhibit  interrogatories  for  the  ex- 
amination of  the  parties  claiming  before  him.  In 
Simmons  v.  GuUeridge  (a),  where  leave  was  given  to 
exhibit  an  interrogatory  for  the  examination  of  an  exe- 
cutor as  to  the  fact  whether  he  was  indebted  to  the  tes- 
tator, that  was  permitted  upon  the  ground  that  the  ex- 
amination of  an  executor  under  the  usual  decree  for  an 
acconnt  ought  to  contain  such  an  interrogatory ;  a  debt 
doe  by  an  executor  being  assets;  and  the  principle 
waSy  that  this  is  an  interrogatory,  not  of  the  party,  but 
of  the  Master ;  but  it  was  expressly  directed  that  the 
interrogatory  should  be  confined  to  that  purpose 
merely; — not  to  go  into  an  account,  which  must  be 
the  subject  of  a  distinct  bill.  The  contract  in  respect 
of  which  this  debt  has  accrued,  is  only  available  in 
oquity ;  for  at  law  no  man  can  bind  himself,  as  a  part- 
ner in  one  house,  to  another  house  in  which  he  is  also 
a  partner.    Bosanquei  v.  Wray  (b). 

Sir  S.  Romilljfj  in  reply. 

It  is  objected  that  the  Master,  in  this  case,  has 
no  right  to  exhibit  interrogatories  under  the  decree ; 


(a)  13  Ves.  2(J2. 


(b)  3  Marsh.  310. 
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Wcording  to  what  was  stated  to  be  the  usual  practice  in 
*ca8e8  of  injunction  bills,  the  plaintifT's  clerk  in  Court, 
t>n  the  5th  of  December  following  (which  was  aseal  day), 
applied  to  the  clerk  in  Court  for  the  defendants,  to  know 
"upon  what  ground  the  plaintiff  should  take  his  injunction, 
-—whether  upon  an  attachment,  or  upon  a  dedimus  potes^ 
iaiem  to  take  the  answer  of  the  defendants ;  whereupon  the 
•clerk  in  Court  for  the  defendants  gave  to  the  plaintiff'fi 
•derk  in  Court  a  note  signed  by  the  solicitors  for  the  de- 
iendants,  in  these  words:  ^^  Mr.  Drewe^ — Sir,  You  will 
Jet  this  injunction  go  upon  the  ground  least  prejudicial 
to  the  defendants.  What  I  mean  is,  that  we  shall,  on 
-aeeonnt  of  the  great  length  of  the  bill,  want  all  the  time 
we  should  be  entitled  to  if  this  was  not  an  injunction 
bill.  Perhaps  you  will  therefore  think  the  ground 
ehonldbe^ipon  anattachroent.^'  To  which  Drewe(who 
was  the  agent  for  the  defendants'  clerk  in  Court)  had 
-subjoined  in  his  own  handwriting,  ^^  On  a  dedimusJ*^ 
And,  inconsequence  of  this  note  so  delivered,  the  com- 
mon  injunction  was  issued  on  the  10th  of  December  (the 
•next  seal  day  after  the  5th)  in  the  usual  form  upon  a 
dedimui^  which  form  is  as  follows. 


1817. 
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^  Whereas,  &c.  that  J.  E.  hath  lately  exhibited  his 
bill  of  complaint  against  you,  the  said,  &c.  defendants, 
to  be  relieved  touching  the  matters  therein  contained, 
and  that  you  the  said  defendants,  being  served  with 
our  writ  of  subpoena  commanding  you  to  appear  and 
answer  the  said  bill,  have  appeared  accordingly,  but 
/or  delay  have  craved  a  commission  to  answer  in  the 
country^  and  yet  in  the  mean  time,  you  unjustly  (as  it 
is  alleged)  prosecute  the  said  complainant  at  law  for 
and  touching  the  matters  in  the  said  bill  complained 
of:  We,  therefore,  in  consideration  of  the  premises,  do 
strictlj  enjoin  and  command  you,  &c.  to  desist  from  all 
further  proceedings  at  law  against  the  said  complainant 

Vol.  III.  X  touching 
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ISIT^  touching  any  of  the  matters  in  the  said  bill  complained 
of,  until  you  shall  have  fully  answered  the  said  bill  and 
our  said  Court  make  other  order  to  the  contrary,"  &c. 

The  affidavit  of  the  plaintiflfs  agent,  in  support  of 
the  application  to  have  the  demurrer  taken  off  the  file, 
represented  farther  that  it  was  the  practice  of  the  Court 
to  consider  such  note  as  was  delivered  by  the  defend- 
ants* clerk  in  Court  to  be  a  note  praying  a  dedimm  to 
plead,  answer,  or  demur,  not  demurring  alone ;  that 
the  injunction  which  had  issued  had  been  submitted  to 
by  the  defendants  upon  the  ground  that  they  had  prayed 
«  commission  to  take  their  answer  in  the  country ;  and 
that,  therefore,  no  process  of  contempt  was  issued 
against  them  for  not  putting  in  their  answer  to  the 
bill.  That,  on  the  7th  of  January  1817  (being  seven 
weeks  after  the  bill  was  filed),  the  defendants  filed  a 
general  demurrer  to  the  bill,  and  had  not  pleaded  to 
or  answered  any  part  thereof;  and  the  deponent  had 
been  informed,  and  believed  it  to  be  the  invariable  prac- 
tice of  the  Court,  to  consider  a  demurrer  so  filed  as 
irregular,  and  that,  after  such  note,  a  defendant  was 
not  at  liberty  to  demur  alone,  (a)  No  order  for  time 
had  been  obtained  previous  to  the  filing  of  the  demurrer. 

Sir  S.  Romilli/  and  Wakefield^  in  support  of  the  mo- 
tion to  take  the  demurrer  off  the  file. 

Bell  and  Pepys^  contr^. 

This  is  a  mere  question  of  practice,  but  of  very  great 
importance  to  the  defendants,  who  are  kept  out  of  pos- 

(a)  For   the    grounds  of  stronger  in  this  case  than  in 

this  demurrer,  see  Pember*  either  of   those  cited,  there 

/on  V.  PembertortylSV cs.  297.  having  been  two  trials  at  law, 

Jonet  V.  Joneij  ante  p.  161.  and  a  verdict  in  one  of  them. 


The  objection  to  the  bill  was 


1  leasion 
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teasion  of  the  estate  deTised  to  them  bjan  iojunction 
obtained  upon  a  bill  which  it  is  impossible  that  the 
plaintiff  could  support  if  the  demurrer  were  properly 
argued* 


I8IT. 


Edmonds 

SAyEBT. 


If  the  bill  had  not  prayed  an  injunction,  the  defend- 
ants  would,  according  to  the  common  course,  have  had 
till  the  next  term  after  the  bill  filed  to  answer  or  demur, 
M  he  should  be  advised;  and  this  being  upon  the  prin- 
ciple of  convenience  and  reasonable  indulgence,  it  would 
begreat  injustice  were  the  practice  to  be  different,  merely 
because  the  plaintiff  has  inserted  in  his  bill  a  prayer  for 
an  injunction,  and  if,  on  that  account  only,  the  defendant 
were  refused  an  indulgence  which  it  is  thought  right  to 
grant  in  other  cases.    We  admit  that,  according  to  the 
practice  of  the  Court,  if,  at  the  expiration  of  eight  days 
from  the  filing  of  the  bill,  neither  an  answer  nor  a  de- 
murrer is  on  the  file,  the  plaintiff  is  entitled  to  the  com- 
mon injunction ; — that  the  injunction  may  be  had  in 
either  of  two  ways, — upon  an  attachment,  or  upon  a 
dedimus  to  take  the  defendant's  answer; — and  that  in 
this  case,  the  defendant,  having  the  option  oflfered  him, 
preferred  that  it  should  go  uponadedimus.  In  The  Atior* 
ney-General  v.  Henchman  (a),  upon  a  motion  to  take  a  de- 
murrer off  the  file,  which  had  been  put  in  after  time  foran- 
swering  was  out,  but  before  process  of  contempt  issued, 
Lord  Thurlom  said  that  a  defendant,  until  he  is  afiected 
by  process  of  contempt,  may  put  in  a  demurrer.  To  holijL 
that  a  defendant  cannot  demur  after  an  injunction  has 
been  obtained  upon  a  dedimus^  vfpuld  be  to  decide  th^t, 
in  such  a  case  as  this — a  country  cause,  and  the  der 
fendant  not  entitled  to  bespeak  an  office  copy  of  the  bill 
till  after  appearance — there  can  be  no  demurrer  at  all; 
and  thus,  by  adding  the  prayer  for  an  injunction  to  a 


(a)  3  Bro.  C.  C.  372. 
X  2 


bUl 


Edmonds 
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1817.         hitl  of  discovery,  the  plaintiff  will  be  enabled  to  obtain 
indirectly  a  discovery  of  facts  upon  oath,  of  which  he 
may  afterwards  avail  himself  at  law  against  the  defends 
Savert.        Ant,  which  discovery  he  has  no  right  to  demand  accord- 
ing to  the  principles  of  equity. 

Besides — (he  dedimtis  upon  which  the  injunction 
issued, and  which  is  the  ordinary  dedimus  returnable  with« 
out  delay,  is  not  the  same  in  point  of  effect  with  thededtmiis 
which  is  usually  applied  for,  which  is  called  the  special 
dedimus^  and  is  always  accompanied  with  a  certain  period 
fixed  for  the  return,  whereas  in  the  ordinary  dedimus 
there  is  no  limitation  in  respect  of  time.  See  Hinders 
Chancery  Practice,  229.  S4d.  Beames^s  Orders,  1 17^ 
118.  TFyatt'9  Pract  Reg.  S3i.  This  is  not  such  an 
order  as  to  preclude  a  demurrer;  and  it  is  evident  that 
this  was  the  ground  taken  in  Elme  v.  Shaw  (a) — <^  De- 
murrer allowed,  but  without  costs,  because  it  was  a  de- 
murrer only,  without  any  answer,  and  came  in  by 
commission/* 

[In  order  to  illustrate  the  general  practice,  and  the 
grounds  upon  which  it  is  founded,  the  following  autho- 
rities were  also  referred  to.  Orders  in  Chancery, 
<  Beames^  172.)  Penn  v.  Lord  Baltimore  (6),  Kenrick  v. 
-Cllayton  (c),  Taylor  v.  Milner  (d). 


The  Lord  Chancellor  took  time  to  look  into  the 
practice,  and  just  before  the  Court  ended  its  sittings  in 
ihe  vacation  after  Trinity  Term,  mentioned  the  case 
«gain  (as  I  have  been  informed),  with  the  following 
observations. 

This  is  the  case  of  an  injunction  bill.  The  time  of 
answering  being  expired,  the  plaintiff^s  clerk  in  Court 

(d)  1  Vera.  282.  (c)  2Bro.2l4.  2Dick.«85. 

(6)  I  Dick.  273.  (d)  10  Yes.  444. 

says 


k 


[I  do  not  hear  that  the  case  has  been  mentioned  again, 
and  apprehend  that  no  order  has  been  yet  made :  but 
in  Reg.  Lib.  A.  1816.  fo.  1S84.  is  the  following  entry* 
«  19  Juli/j  1817.  Upon  motion  by  Mr.  fFakefield,  of 
counsel  for  the  plaintiff  Edmonds^  and  upon  affidavit 
stating  the  bill  filed,  demurrer  put  in,  a  cross-bill  by  the 
defendant  W.  E.  Savert/y  filed  on  the  27th  of  December 
1816,  notice  of  motion  to  take  the  demurrer  off.  the  file, 
the  motion  made  accordingly  and  counsel  heard,  that 
his  lordship  had  not  yet  declared  his  judgment  thereon, 
but  that  the  deponent  had  been  informed  and  believed 
that  the  clerks  in  Court  had  certified  that  the  demurrer 

was 
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says  to  the  clerk  in  Court  for  the  defendants,  How  will  1817. 
you  have  the  injunction  go  ? — upon  a  dedimus^  or  upoir 
an  attachment  ? — to  which  the  latter  answers,  ^^  Take  it 
upon  ^dedimus/^aiid  it  is  on  this  that  the  question  arises,  Savebt. 
viz.  Whether,  according  to  the  practice  of  this  Court,  a 
party  having  returned  that  answer,  and  the  injunction 
having  issued  accordingly,  can  afterwards  be  admitted 
to  demur  alone.  It  was  contended,  on  the  part  of  the 
defendants,  that  he  might  do  so,  inasmuch  as  he  would 
not,  in  a  common  case,  have  been  obliged  to  apply  for 
an  order  for  time  until  January^  and,  having  till  that 
time  to  put  in  his  defence  to  the  bill,  he  might  interme- 
diately demur.  I  have  made  much  inquiry  into  the 
practice;  and,  from  the  best  sources  that  I  have. been 
enabled  to  discover,  am  bound  to  state  it  as  my  opinion 
(without  at  present  going  into  the  reasons  for  that 
opinion),  that,  after  a  party  has  elected  to  have  an  in« 
junction  taken  against  him  upon  a  dedimus  potestaiem, 
he  cannot  demur  alone.  I  will  give  my  reasons  for  it 
hereafter  in  the  presence  of  the  counsel  by  whom  the 
question  was  argued.  But,  in  the  mean  while,  I  repeat 
that  I  think  he  is  bound  by  the  course  he  has  adopted ; 
for  he  may  proceed  to  a  commission  if  he  pleases. 
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Edmonds 


was  irregularly  filed ;  ordered,  that  the  plaintiff  Ed* 
monds  (defendant  to  the  cross-bill)  may  have  six  weeks* 
time  to  plead,  answer,  or  demur,  after  the  defendants  to 
the  original  bill  shall  have  answered  the  same,  or  the 
demurrer  shall  have  been  allowed."] 


Rolls. 
June  27. 


BARKER  and  Others 


Testator  devises 
to  A.  and  JBL 
(whom  he  ap. 
points  his  eze- 
cntors)  upon 
trust  to  sell  for 
such  purposes 
as  he  shall  here, 
after  appoint, 

and  then  directs 
his  debts  to  be 
paid  by  his 
executors. 

Under  thh 
devise,  A.  and 
■B.  are  autho- 
rised to  sell  for 
payment  of 
debts. 


V. 


i> 


The  Duke  of  DEVONSHIRE. 

rpHOMAS  BARKER,  by  his  will,  devised  all  hia 
-^  estate  real  and  personal  to  the  plaintiffs,  their  heira^ 
&c.,  to  the  use  of  them  (the  plaintiffs),  their  heira^ 
&c.,  in  trust  by  application,  sale,  or  mortgage  thereof^ 
or  of  any  part  thereof,  to  pay  thereout  whatsoever 
he  should  thereafter  by  will  or  codicil  appoint.  He 
then  appointed  the  plaintiffs  trustees  and  executora 
of  his  will ;  and  proceeded  to  direct  that  his  just 
debts,  funeral  expenses,  &c.  should  be  paid  by  hia 
executors ;  and  devised  the  residue  of  his  estate  and 
effects  (after  giving  several  specific  legacies)  to  hia 
eldest  son,  provided  he  lived  to  attain  twenty-one ; 
if  not,  then  to  whichever  of  his  sons  should  first  at« 
tain  twenty-one. 

The  plaintiffs,  under  this  devise,  contracted  with 
the  Duke  of  DerxmshirCy  for  the  sale  to  him  of  part 
of  the  estates,  for  the  purpose  of  raising  money  to 
pay  debts ;  and  they  now  filed  their  bill  for  a  specific 
performance  of  that  agreement :  to  which  the  Duke 
answered  that  he  was  advised  that,  inasmuch  as 
the  will  did  not  give  to  the  plaintifis  a  sufficient 

power 
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power  to  sell  for  payment  of  debts,  and  did  not  provide 
that  tbeir  receipt  should  be  a  sufficient  discharge  to  a 
purchaser,  therefore  he  (the  defendant)  could  not 
safely  fulfil  his  contract,  except  under  the  decree 
of  the  Court. 


311 


1817. 


Barker 

V. 

The  Doke  of 

D£T0N«H1BX» 


The  question  was,  whether  this  was  a  devise  for  the 
payment  of  debts  generally;  for,  if  eo,  the  trustees 
might  make  a  good  title,  without  the  devisee  or  heir  at 
law  joining ;  and  the  purchaser  could  not  be  bound  to 
see  to  the  application  of  the  purchase  money ;  it  being 
settled  (a),  that,  where  the  trust  is  for  payment  of  debts 
generally,  the  purchaser  is  not  bound  to  see  to  the 
application. 

Benj/on  and  Hej/s^  for  the  plaintiffs. 

Cooke  and  Abercrombie^  for  the  defendant,  contended 
that,  the  direction  being  for  the  payment  of  debts  by 
the  executors,  this  shewed  that  the  intention  of  the 
testator  was  to  confine  it  to  payment  out  of  the  per- 
sonal estate. 

To  this  it  was  replied,  that  the  testator,  in  using  the 
term  executors,  only  meant  to  describe  those  persons 
whom  he  had  previously  appointed  as  his  executors, 
and  to  whom  he  had  already  given  his  real  estate  in 
trast  to  sell  for  such  purposes  as  he  should  appoint. 


The  Master  of  the  Rolls. 

The  testator  has  given  his  real  estate  to  certain  per- 
sons, whom  he  also  appoints  executors  of  his  will,  upon 
trust  to  sell  for  such  purposes  as  he  shall  afterwards 

(a)  See  Sogdeo,  Vend,  and  Furch.  4th  Ed.  413. 

appoint ; 


1817. 


Barker 

The  Dake  of 
Deyomshire. 
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appoint ;  and  then  direets  his  debts  to  be  paid  bj  hw 
executors. 

In  a  late  case  of  the  same  kind  (a}y  I  held  that  sndb 
a  direction  authorised  a  sale  for  the  payment  of  debts  ;- 
and  I  continue  of  that  opinion. 


Consequently,  a  specific  performance  most  be  de- 
creed. 


(a)  I  have  not  been  able     recently  before  the  decbtoik 
to  ascertain  the  name  of  this      of  that  here  reported, 
case:    but  it  had  occarred 


Rolls. 


CHARLES  PECHjg, 


Plaihtipp; 


AND 


CHARLOTTE   SMITH,   JOHN   PECHM;,   and 

Others,       .....  DEFEKDAHTf* 

A  grandfather  TTNDER  a  decree  by  which  it  was  referred  to  the 
in  consideration  Vy  Master  to  make  certain  inquiries,  the  Master 
of  a  bond  from    ^^^j  ^1,^^  j^^^  p^^^^  (the  testator  named  in  the 

the  father  to  pieajjngg)  made  his  will  dated  the  8th  of  Naoember 
grant  him  an 

annuity  of  50/.  daring  his  life,  enters  into  a  connter-bond  with  tfaB 

father  conditioned  for  payment  to  the  son  of  a  like  annuity  ^^  in  case 

he  was  not  sufficiently  provided  for  during  the  life  of  the  grandfather, 

eiclusiTO  of  any  allowance  from  his  father.*'    The  son  obtains,  through 

some  other  interest,  a  place  in  the  Ordnance  office,  with  a  salary  ex* 

ceeding  the  amount  of  the  annuity. 

Heldy  that  this  was  not  a  sufficient  pro? ision  within  the  meaning  of 

the  bond,  being  an  office  only  during  pleasure,  whereas  the  pro? ision 

m  the  contemplation  of  the  parties  must  have  been  one  of  a  permanent 
nature. 


CASES  IN  CHANCERY.  315 

1809,  whereby  be  expressed  bimself  to  tbe  following^  1817. 
effect : — **  Whereas  I  have  given  my  son  a  bond  subject  ^'«^V"^i/ 
to  my  wiH,  to  direct  my  executrix  or  executor  hereinafter  "CH" 
named  to  give  a  power  ofattorney  to  receive  50/.  a  SifXTRv 
year  from  my  long  annuities  during  his  life,  and  should 
he  die  without  child  or  children  lawfully  begotten 
the  said  50/.  a  year  to  fall  into  the  remainder  of  my 
property." — The  Master  further  found  that  the 
testator,  at  the  time  of  making  his  will,  had  living 
one  son  (the  defendant  John  PechS)  and  a  grandson 
also  named  John  Pech6^  (who  was  the  younger  son 
of  the  said  defendant),  and  that  the  testator  gave 
to  his  son  the  defendant,  a  bond,  in  the  penal  sum 
of  500/.,  the  condition  whereof,  after  reciting  that 
the  testator  had  agreed,  (in  consideration  of  a  bond 
from  his  son  the  defendant,  by  which  he  bound 
himself  to  pay  the  testator  an  annuity  of  50/.  during- 
his  life,  ^^  in  case  the  said  John  Pechi  the  grandson 
was  not  suffidentli/  provided  for  during  the  testator's 
life,  exclusive  of  any  allowance  from  his  father,")  ta 
give  to  the  said  John  Pechi  (the  grandson)  an  annuity 
of  50/.  during  his  life,  was  ^^  that  if  (the  testator> 
his  heirs,  executor^,  &c.  should  from  time  to  time, 
&c.  during  the  life  of  the  said  John  Peche  (the  grand- 
son) pay  to  the  said  John  Pech6  (the  grandson)  an 
annuity  of  50/.  (as  therein  mentioned)  then  the  bond 
should  be  void,  or  otherwise  remain  in  full  force.'* 
That  the  testator  had  not  given  any  bond  to  his  said 
grandson:  but  the  defendant  John  Pechi  gave  to 
the  testator  a  counter-bond  in  the  same  penal  sum, 
conditioned  for  payment  to  his  father  of  an  annuity 
of  50/.  during  his  life.  The  Master  also  found  that 
these  bonds  were  given  in  consequence  of  some  disputes 
having  arisen  in  the  family,  when  the  testator,  thinking 
his  grandson  harshly  treated  by  the  defendant  his 
father,  had  entered  with  the  defendant  into  the  en- 
gagement 


Pecms 

V, 
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1817/  gagement  which  appeared  on  the  face  of  the  bonds; 
in  pursuance  of  which  the  annuity  was  regularly  paid 
by  the  defendant  to  the  testator  till  the  day  of  hi» 

S^iTu.  death,  and  the  testator  also  allowed  the  like  annual 
sum  to  his  grandson. 

The  cause  coming  on  for  further  directions  upon 
the  Master's  report,  by  an  order  dated  the  27th  of 
June  1815,  the  Court  declared  that  the  above-men- 
tioned bequest  in  the  testator's  will  was  meant  to  be  a 
satisfaction  of  the  bond  given  by  the  testator  to  the  de» 
fendant  John  PechS  for  his  (the  defendant's)  son  John^ 
PechS  i  and  it  was  referred  back  to  the  Master  to  en« 
quire  whether  the  last  mentioned  John  PechS  had  beea 
provided  for  within  the  intent  and  meaning  of  the  bond; 
with  liberty  for  him  to  apply  to  the  Court,  and  further 
directions. 

The  Master  made  his  report  in  pursuance  of  this 
order,  stating  the  substance  of  several  affidavits  which 
had  been  laid  before  him  relative  to  the  appoint- 
ment  of  John  PechS  (the  grandson)  to  a  place  in 
the  ordnance  office,  with  a  yearly  salary  thereto  an- 
nexed (the  amount  of  which  yearly  salary  was  at 
first  68/.,  and  had  subsequently  been  increased  to 
nearly  SOOA  per  annum) ;  and  it  appeared  that  this 
appointment,  which  had  taken  place  in  the  life-time 
oif  the  testator,  and  before  the  date  of  his  will,  but 
subsequent  to  the  bonds  being  executed,  was  ob- 
tained without  the  interference  of  his  father,  the  de- 
fendant John  Pechi.  Under  these  circumstances, 
and  particularly  adverting  to  the  amount  of  the  sa- 
lary, with  reference  to  the  bond,  the  Master  was  of 
opinion  that  John  PechS  (the  grandson)  was  suf- 
ficiently provided  for  within  the  intent  and  meaning 
of  the  bond. 

The 


Feche 
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The  report  was  excepted  to,  and  the  exception  came         1817. 
on  this  day  to  be  argued  ;  when  Dowdeswelly  in  sup- 
port  of  the  exception,  laid  the  principal  stress  on  the 
nature  of  the  office  held  by  the  exceptant,  which  was         Smith. 
doriDg  pleasure  only,  and  from  which  he  was  conse- 
quently  liable  to  be  discharged  at  any  period. 

Sir  S.  Romilly  and  Bell^  for  the  Master^s  report. 

< « 

The  Master  of  the  Rolls  held,  that  a  permanent 
provision  must  have  been  meant  by  the  testator,  and 
in  the  contemplation  of  both  parties  to  the  bond  ; — 
that  the  office  in  question,  though  its  continuance 
might  become  more  or  less  probable,  could  never  be 
rendered  certain,  as  it  must  always  be  subject  to  the 
casualties  of  illness  or  other  incapacity,  and  conse- 
quently was  defective  in  that  which  he  considered  as 
the  indispensable  requisite  of  the  intended  provision. 
His  Honour  consequently  allowed  the  exception,  and 
declared  that  the  exceptant  was  not  provided  for 
within  the  meaning  of  the  bond. 


are  CASES  IN  chancery: 

1817. 


Rolls.        ^18  Majesty's  ATTORNEY  GENERAL  (at  the 
Juis  ai ,  22.        htion  of  JOHN  LEE  M ART YN>  Clerk>j 

Informant  ; 

AND 

GEORGE  GROTE)      -        -        -      Defendant. 

Testatrix  gWes  fTlHE  Information  stated  that  Letitia  Pitts  beiii|r 
to  the  miniBter,    JL   possessed  of  a  considerable  personal  estate,  and 

&c.  of  A.  51.  (amongst  other  things)  of  monies  in  the  pubGc  stodn^ 
MTiiyiittiifi  Bank        •   .  a«    i         £•  t  -a*       a     xi_  ^ 

\  _        and  in  particular  of  lon^:  annuities  to  the  amount 

long  anDUities » 

to  the  minister  ^^  &bout  400/.  a  year,  duty  made  her  last  will  dated 
&C.  of  fi.  5/.  the  SOth  of  December  1805,  whereby,  after  appomtiiig; 
per  annum  like  certain  persons  to  be  trustees  of  her  will,  she  proceeded 
Bankannaities;  to  the  effect  following  :—^^  I  gire  and  bequeath  to 
to  the  treasurer  ^i^^  minister    and  churchwardens  of  the    parish    of 

naities  stock  *  onnum  Bank  long  annuities,  and  I  give  to  the  miniater 
each ;  to  the  goTernors  of  £•  100/.  long  annuities  stock ;  and  ^<  SO/. 
per  afmtim,  farther  part  of  my  Bank  long  annuities,"  upon  trust  to 
apply  the  interest  and  diTidends  to  and  for  the  use  o(  L.  D.  till  she 
attains  21,  and  then  to  transfer  ^^  the  said  30/.  per  annum  Bank  long 
annuities'*  to  the  said  L.  D. — She  then  gives  to  fV.  C.  150/.  Bank  long 
annuities  stock,  and  lOLper  annum  '^  further  part  of  my  long  an. 
nuities,"  in  trust  for  Jf.  6r. — By  a  codicil,  reciting,  ^^  Whereas  I 
may  haye  made  a  wrong  calculation  of  the  value  of  my  fortune  in  the 
funds  at  the  time  of  my  decease,''  she  directs  that  in  case  of  defi« 
ciency,  it  may  be  deducted  out  of  the  residue,  as  she  would  have  all 
her  legacies  paid  to  the  full. 

The  testatrix  was  at  the  time  of  her  death  possessed  of  only  3S5L 
long  annuities,  and  her  personal  estate  was  insufficient  to  pay  her  debts. 
Upon  a  question  whether  the  treasurer  of  C.  was  entitled  to  a  legacy 
of  100/.  long  annuities  stock,  or  only  to  100/.  to  be  raised  by  the  sale 
of  stock  to  that  amount,  Heldy  that  it  was  a  specific  legacy  of  so 
much  stock,  and  decreed  accordingly. 

^^  Will  not  to  be  construed  by  something  dehors^  as  by  the  state  of 

the  property,  where  no  latent  ambiguity." 

and 
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^vnd  churchwardens  of  the  parish  of  Wargrave  5/.  per        1817. 

^^arnium  like  Bank  annuities,  in  trust  for  the  poor  of 

their  respective  parishes,  and  to  be  laid  out  for  them       Gej^ei^i. 

in  bread  or  meat  every  half-year  when  and  as  the  divi-  o. 

^ends  or  yearly  proceeds  thereof  shall  become  due  and        G&otu. 

payable ;  and  I  give  and  bequeath  to  the  treasurer  for 

the  time  being  of  Saint  Bartholomew's  Hospital  in 

JLondony  and  to  the  treasurer  for  the  time  being  of  the 

Foundling  Hospital  near  Queen  Square,  London^  100/. 

4oiig  annuities  stock,  each,  to  be  applied  for  the  use  and 

4ienefit  of  the  said  respective  hospitals ;  and  I  give  to 

the  Governors  for  the  time  being  of  the  Charity  School 

-of  Saint  Qeorge  the  Martyr,  Queen  Square,  100/.  long 

^mnnities  stock,  to  be  applied  for  the  use  and  benefit  of 

that  charity.    I  give  and  bequeath  30/.  per  annum^ 

iiirther  part  of  my  Bank  long  annuities,  in  trust  to  re- 

'Ceive  and  apply  the  dividends  and  yearly  proceeds 

thereof  to  and  for  the  use  oiLetiiia  Deighton,  spinster, 

-ontil  she  attain  her  age  of  twenty-one  years,  and,  when 

and  so  soon  as  she  shall  attain  that  age,  then  upon  trust 

to  transfer  the  said  SO/,  per  annum  Bank  long  annuities 

-VDto  the  said  Letitia  Deighton  to  and  for  her  own  use 

^md  benefit;   but  in  case  the  said  Letitia  Deighton 

should  depart  this    life  before  she  attains  her  said 

«ge  of  twenty-one  years,  then  upon  trust  that  my  said 

trustees  or  the  survivor  of  them  do  and  shall  transfer 

4he  said  sum  of  SO/,  per  annum  Bank  long  annuities 

unto  the  said  Mr.  William  Culverden,  his  executors 

and  administrators,  to  and  for  his  and  their  own  use 

and  benefit;  and  I  give  unto  the  before-named  Mr. 

W*  Cuherden  150/.  Bank  long  annuities  stock,  and 

I  give  Mrs.  Cuherden  201.  for  mourning;  and  I  also 

give  and  bequeath  10/.  per  annum,  further  part  of  my 

Bank  Imig  annuities,  in  trust  to  pay  the  dividends  and 

yearly  proceeds  thereof  to  Mrs.  Hannah  Gearing  (who 

lived 
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1817.         lived  in  my  service  many  years)  and  her  asaigng,  for  and 

^"^*^^*^^       during  the  term  of  her  life ;  and  I  desire  that  all  njr 

Giwbiial'     l«gac>et,  debts,  and  funeral  expenses  may  be  paid  within 

V.  one  month  after  my  deoease,  or  bear  interest  at  6/. 

Omot^.       |9fr  cent  per  annum  after  that  time,  until  thej  are 

dischaif^ed."    That  the  testatrix  afterwards  made  the 

following  codicil  to  her  will:  ^^ And  1  give  and  be- 

i]ueath  to  Mr.  William  Cuherden  a  further  sum  of  100/., 

I  have  before  bequeathed  him  in  my  will.  And  whereas 

I  may  have  made  a  wrong  calculation  of  the  value  of  my 

fortune  in  the  funds  at  the  uncertain  price  they  may  be 

at  the  time  of  my  decease,  I  will  and  direct  tbat^  if  there 

should  be  any  deficiency,  it  may  be  dedacted  out  of  Ae 

residue  of  my  personal  estate,  as  I  would  have  all  the 

legacies  and  bequests  paid  to  the  fuU.^* 

The  information,  filed  at  the  relation  of  the'  trea- 
surer of  the  Charity  School  of  Si.  George  the  Martyr j 
claimed  on  behalf  of  the  charity  a  legacy  of  100/.  long 
annuities  stock. 

The  defendant  Grote  (who  had  taken  out  admini- 
stration, with  the  will  annexed)  by  his  answer,  stated 
that  the  testatrix  was  at  the  time  of  her  death  possessed 
of  385/.  per  annum  Bank  long  annuities,  but  to  no 
other  monies  in  any  of  the  public  funds;  and  that,  ex- 
clusive of  the  said  long  annuities,  the  personal  estate 
was  by  no  means  sufficient  to  satisfy  her  luneral  and 
testamentary  expenses  and  debte.  He  submitted  tlMl, 
according  to  the  true  construction  of  the  will,  and  under 
the  circumstances  aforesaid,  such  legacy  was  not  to  be 
considered  as  a  specific  bequest  of  100/.  per  an$mm 
long  annuities,  part  of  the  long  annuities  standingf  in 
the  name  of  the  said  testatrix  at  the  time  of  her  death, 
but  that  the  charity  was  entitled  to  so  much  only  ef  the 

said 
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mid  stock  as  by  a  sale  thereof  would  raise  the  sum  of 
iOOt. 

Bdi  and  Roupell,  for  the  information. 

Hurl  and  Palmer^  for  the  defendants,  cited  Kirby  ▼. 
PoUeria)j  and  Fotmereau  v.  Poinlx.  (b) 

The  Master  of  (he  Rolls. 

There  can  be  no  doubt  that,  if  the  testatrix  had  given 
m  single  legacy  of  ^<  100/.  long  annuities  stocic,"  the 
legatee  would  have  been  entitled  to  a  long  annuity  of 
that  yearly  amount.  But  a  doubt  is  raised,  partly  from 
the  circumstance  that  she  had  not  stock  enough  to  an- 
swer all  the  legacies  she  had  given  in  these  terms,  if  they 
are  considered  as  annuities,  and  partly  from  her  having 
in  other  instances  specified  her  legacies  as  consisting  of 
so  much  per  annum  in  Bank  long  annuities.    These 
circumstances  do,  I  admit,  create  a  doubt  whether  the 
testatrix  meant  to  give  100/.  per  annum  when  she  has 
not  expressly  said  so.    But  if  she  did  not  mean  that, 
I  am  greatly  at  a  loss  to  say  what  it  was  that  she  did 
mean.    For  it  is  hardly  conceivable  that  any  person 
intending  merely  to  give  100/.  in  money  should  use 
the  words  ^'  long  annuities  stock." 

In  Fannereau  v.  Poiniz  (b)  Lord  Thurlow  was  struck 
with  the  enormous  disproportion  between  the  stock  the 
testatrix  had,  and  what,  by  the  construction  which  was 
contended  for,  she  must  have  been  taken  to  have  given ; 
the  latter  being  ten  times  as  much  as  the  former.  In 
a  case  precisely  the  same,  I  might  be  disposed  to  follow 
that  precedent,  although,  even  there,  it  was  not  without 
great  difficulty  that  the  Court  was  prevailed  upon  to  ad- 

(a)  4  Ves.  748.  Pagey.  Leaptngwell,  IS  Yes. 

lb)  1  Bro.  473.    And  see     463. 

roit 
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ATToanEX- 
Gemeeal 
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1817.         tnh  the  extrinsic  eridence  as  to  the  state  of  the  pr6perty, 

^"^^y^^       in  order  to  explain  the  intention  of  the  testatrix.     In 

^^T^l^*^'      this  case,  there  is  not  nearly  jsuch  a  disproportion ;  and 

9.  the  testatrix  appears  to  have  herself  entertained  some 

Grots*        apprehension  that  she  had  given  more  than  her  funded 

property  would  be  sufficient  to  satisfy.     It  is  tme  that 

her  doubt  is  founded  on  the  uncertainty  of  the  price  of 

the  funds.    And  upon  that  it  is  fairly  enough  observed 

that  if  she  had  throughout  given  portions  of  stock,  the 

price  of  the  funds  would  be  wholly  immaterial.     But, 

-on  the  other  hand,  the  apprehension  was  absurd,  if 

«be  meant  gross  sums  of  100/.,  instead  of  100/.  per 

-annum.      For  a  single  100/.  of  her  long  annuities 

would  have  been  much  more  than  sufficient,  at  the 

lowest  price  of  them,  to  pay  all  her  legacies,  if  con- 

Bidered  merely  as  pecuniary. 

With  regard  to  her  having  used  different  expressions 
in  her  diflferent  bequests,  the  whole  will  is  too  inaccurately 
worded  to  admit  of  any  certain  inference  being  drawn 
from  that  diversity.  There  was  a  case  before  Lord 
Thurlow^  of  Stafford  v.  Norton  (a),  in  which  the  same 
variation  of  expression  occurred.  The  testator  gave  to 
iiis  daughter  100/.  u-^eur  long  annuities,  to  the  plaintiff 
SOL  long  annuities,  and  to  another  person  50/.  lonjg 
annuities,  to  be  laid  out  in  charity  at  his  discretion ; 
and  Lord  Thurlow  held  all  the  legacies  to  be  specific, 
and  directed  a  transfer  of  so  much  long  annuities.  In 
Fonnereau  v.  PointZj  there  was  some  ground  for 
holding  the  legacies  to  be  of  money,  and  not  of  stock, 
from  the  expression  "  the  sum  of — stock"  used  in  each 
of  them.  And  in  the  ultimate  judgment  stress  was 
laid  on  other  peculiarities  of  expression  which  do  not 
occur  here. 

(a)  1  Bro.  482. 

Under 
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Under  these  circumstances,  the  question  comes 
round  to  this : — whether,  as  the  words  used  are  pro- 
perly  descriptive  of  so  much  stock  of  Bank  long  annui- 
ties, it  appears,  as  (Lord  Thurlow  thought  it  did  in 
jPoimereiitf  v.  PoiniZy)  ^<  perfectly  clear,  from  other 
circumstances,  which  amount  to  demonstration,  that  the 
testatrix  did  not  mean  them  in  that  sense  ?'*  I  think  it 
does  not ;  and  that  therefore  I  am  not  warranted  in 
striking  out,  or  leaving  inoperative,  the  words  ^^  long 
annuities  stock/'  To  authorise  a  departure  from  the 
words  of  a  will,  it  is  not  enough  to  doubt  whether  they 
were  used  in  the  sense  which  they  properly  bear.  The 
Court  ought  to  be  quite  satisfied  that  they  were  used 
in  a  diflbrent  sense,  and  ought  to  be  able  distinctly  to 
say  what  the  sense  is  in  which  they  were  meant  to  be 
used.  A  legacy  of  100/.  is  a  different  thing  from  a 
legacy  of  100/.  stock.  The  testatrix  has  expressly 
given  '*  100/.  long  annuities  stock:''  but  I  am  desired 
to  hold  that  she  meant  100/.  in  money,  or  such  a  por- 
tion of  stock  as  would  be  equivalent  to  100/.  in  money. 
I  do  not  say  it  is  not  doubtful  whether  she  may  not 
have  meant  this ; — but  there  is  not  enough  to  shew 
clearly  that  it  is  what  she  did  mean.  I  must  therefore 
abide  by  the  words  of  the  will,  and  decree  accordingly. 


1817. 


Attorney- 
General 

V. 
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JWif  30.        WILLIAM   DIXON,   JAMES  MOFFAT,   and 
Auguiil.S.        JAMES  DIXON,       -       -       -       Plaintiffs: 

WILLIAM  EWART,  WILLIAM  TAYLOR, 
MYERS,  MATHER,  TOBIN,  BAY  LEY,  RIT- 
CHIE, and  MOFFAT,       -       -       Defendants. 

The  bill  of  sale  fTlHE  defendants  Ritchie  and  Moffat^  carrying  on 
passes  the  abso-  JL  business  as  merchants  at  Liverpool  under  the 
late  property  io  firm  of  Ritchie  and  Co.,  applied  in  1814  to  the  defend- 
a  ship  at  sea,  ^Q^g  E^^Qfi  anj  others,  brokers,  (in  partnership  under 
subject  only  to  ^^^  g^  ^j.  ^^^^^  Rutson^  and  Co.,)  for  advances  in 
be  divested  m  .  ;     .     ..  ^^^r.^^      '      .  -.       i» 

case  of  the  in-     ™^"®y  *^  "*®  extent  of  10,000/,  on  the  security  of 

dorsement  on  goods,  the  property  of  Ritchie  and  Co.,  then  in  the 
the  certificate  hands  of  them  the  said  Ewarty  Rutson^  and  Co^ 
of  registry  not  to  which  they  consented,  on  Ritchie  and  Co.  pro- 
being  made  curing  sufficient. securities  for  the  amount  of  any  defi- 
within  ten  days  ^j^^^y  ^^^  „,jg,,^  happen.     Ritchie  and  Co.  then  ap- 

*  ®^     ®/®  ^^^  plied  to  the  plaintiff,  (who  were  also  merchants  and 
.  partners  at  Liverpool^)  and  requested  them  to  become 

Power  of  at-  ^^^^  sureties,  upon  a  representation  that  the  goods  in 
tomey  to  sign  the  hands  of  Ewart^  Rutsofij  and  Co.  were  much  more 
an  iodorsement  than  sufficient  in  value  to  cover  the  whole  amount 
on  the  certifi-  of  .the  proposed  advances ;  and  the  plaintiffii,  con- 
cate,  not  re<.       fiding   in    such    representations,    agreed,    (together 

vokedbybank-  ^j^^  another  house  of  Gravs,  Wilson,  and  Co.) 
ruptcy  of  the  .y  j  j  / 

vendor  subsequent  to  the  execution  of  the  power,  bat  previous  to  the 

Indorsement ;  being  a  power  only  to  do  a  mere  formal  act,  which  the 

bankrupt  himself  might  have  been  compelled  to  execute  notwithstanding 

his  bankruptcy,  and  for  a  valuable  consideration. 

Therefore  in  this  case,  the  indorsement  on  the  certificate  being  made 

within  the  ten  days  under  a  power  of  attorney,  the  grantor  of  which 

had  since  become  bankrupt :   Held  a  sufficient  compliance  with  the 

terms  of  the  Registry  act. 

to 
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to  become  sureties  accordingly :  and  immediately  after- 
wards, in  pursuance  of  an  arrangement  made  for  the 
convenience  of  Ewari,  JRutson,  and  Co.,  Ritchie  and 
Co.  drew  bills  of  exchange,  dated  the  28th  of  September 
1814,  and  made  payable  three  months  after  date,  to  the 
amount  of  the  advances  agreed  upon ;  which  bills  were 
afterwards  renewed  from  time  to  time,  on  the  sole  gua- 
rantee of  the  plaintiffs,  to  September  18IS,  when  95O0L 
(part  thereof)  was  paid  ofi^,  and  the  remaining  bills 
were  still  fiirther  renewed  to  the  6th  of  March  1816. 


1817. 


D|X0K 
EWABT. 


In  December  1815,  Ritchie  and  Co.  applied  to  Ewart^ 
Jtutsofiy  and  Co.  for  a  further  advance  of  30,000/., 
which  they  also  agreed  to  make  on  condition  that  the 
payment  thereof,  and  of  all  other  sums  advanced  or  to 
1>e  advanced  to  them  as  aforesaid,  (including  the  7500/. 
then  remaining  due  on  the  said  bills  of  exchange,) 
should  be  secured  to  them  on  certain  ships,  the  property 
of  Ritchie  and  Co.,  which  they  had  sent  to  the  JVest  Iri" 
dies,  and  the  cargoes  and  proceeds  thereof.  The  advance 
of  30,000/.  was  made  accordingly,  at  different  times,  from 
December  1815  to  March  1816 ;  and  (among  other  secu- 
rities for  the  repayment  which  were  entered  into  in  pur- 
suance of  the  agreement  between  the  parties)  bills  of 
sale  of  the  ships  were  regularly  executed  by  Ritchie 
and  Co.  to  Ewarty  Rutson^  and  Co. ;  with  powers  of  at- 
torney, enabling  certain  persons  therein  named,  jointly 
or  separately,  to  sign  an  instrument  on  the  certificate 
of  registry  of  each  ship  within  ten  days  next  after  its 
arrival  at  the  port  of  Liverpool,  or  any  other  port  or 
ports  in  Great  Britain,  notifying  the  transfer  thereof  to 
Ewariy  Rutson,  and  Co.,  according  to  the  form  of  the 
statutes.  Copies  of  these  bills  of  sale  were  within  due 
time  delivered,  and  entries  thereof  indorsed  on  the  affi- 
davits of  the  certificates  and  memoranda  made  in  the 
book  of  registers,  and  notice  given  to  the  commissioners 

¥2  of 
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of  customs,  in  every  respect  conformably  with  the  pro- 
visions of  the  registry  acts  for  the  effectual  transfer  of 
ships  at  sea ;  and  by  an  indenture  of  defeasance,  bearing 
even  date  therewith,  after  reciting  the  circumstances  of 
the  transactions  and  the  agreement  between  the  parties, 
it  was  witnessed  that  the  assignments  and  transfers  of  the 
said  ships  so  made  as  aforesaid  were  upon  trust  (if  the 
said  Evoartf  Rutsonj  and  Co.  should  not  in  the  mean 
time  be  otherwise  satisfied  the  amount  of  their  advances) 
upon  the  arrival  of  the  said  ships,  or  of  any  of  them,  in 
anj  port  or  ports  of  Great  Britain  or  Ireland^  upon 
giving  seven  days'  notice  in  writing  to  the  owners,  to 
make  sale  and  dispose  thereof  in  such  manner  as  to  them 
(the  said  EtJoartjRutson^and  Co.)  should  seem  meet, and 
to  apply  the  money  arising  from  such  sale  or  sales,  in 
the  first  place,  in  payment  of  the  expenses  of  the  said 
assignments  and  taking  possession,  and  of  making  and 
completing  the  indorsements  on  the  certificates  of  regis* 
try  thereof  and  of  any  actions  or  other  proceedings  to 
be  brought  or  instituted  relative  thereto;  and  of  reason- 
able commission,  &c. ;  then  to  reimburse  themselves  the 
amount  of  their  advances  made  or  to  be  made  as  afore- 
said,  and  all  other  charges  and  expenses ;  and  lastly,  to 
pay  over  the  surplus  to  Ritchie  and  Co.,  or  as  they 
should  appoint.  After  these  bills  of  sale  and  other 
securities  had  been  completed,  and  on  being  informed 
thereof,  the  plaintifis  agreed  to  a  still  further  renewal, 
understanding  that  thej  were  to  have  the  protection  of 
xhese  new  transactions.  Upon  the  arrival  in  England 
of  the  several  ships  so  assigned,  Ewarty  Rutson,  and  Co. 
took  immediate  possession  ;  and,  within  ten  days  after 
their  respective  arrivals,  caused  the  proper  indorsements 
to  be  made,  noticing  the  transfers  upon  the  affidavits  of 
the  certificates  signed  by  some  or  one  of  the  persons 
legally  authorised  by  virtue  of  the  powers  of  attor^ 
ney.    Thej  afterwards  sold  the  ships  and  received  the 

produce. 
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produce.  On  the  19th  of  August  18 16,  previous  tof 
the  indorsement  being  made  on  the  certificates,  Ritchie 
and  Co.  became  bankrupts,  and  the  defendants  Mather^ 
Tobifij  and  Bat/let/^  were  appointed  their  assignees. 
An  action  was  afterwards  commenced  by  Ewart^  Rut* 
sofij  and  Co.,  against  the  plaintiffs  as  indorsers  of  the 
bills  of  exchange,  and  the  present  bill  was  filed  to  stay 
proceedings  in  such  actions,  praying  that  the  plaintiffs 
might  be  declared  entitled  to  the  benefit  of  all  the  securi* 
ties  to-theextent  of  the  bills,  and  that  the  same  might  be 
delivered  up  ta  be  cancelled ;  or,  in  case  the  defendants 
Ewart  and  Co.  should  not  admit  assets  arising  from  the 
several  securities  so  sold  by  them  to  cover  the  amount  of 
advances,  then  ibr  an  account,  &c.;  and,  if  necessary, 
that  an  issue  might  be  directed  to  try  whether  Ritchie 
and  Moffat^  or  either  of  them,  had  by  any  act  of  their 
own  made  the  property  assignedtiy  them  to  Etoart  and 
Cb.,  and  the  proceeds  thereof,  liable  to  this  payment  of 
the  bills  so  indorsed  by  the  plaintiffs. 


1817. 


Dixoir 

EWA&T. 


Upon  a  motion  being  now  made  for  a  perpetual  in^ 
junction  according  to  the  prayer  of  the  bill,  the  prin- 
cipal question,  viz.  whether  the  bills  of  exchange,  so 
drawn  by  Ritchie  and  Co.,  and  indorsed  by  Ewart 
and  Co.  to  the  plaintiffs,  for  the  accommodation  of^ 
and  as  sureties  for,  Ritchie  and  Co.,  had  not  in  fact 
been  satisfied,  and  the  plaintiffs  become  exonerated 
from  their  liability  as  indorsers  (a),  appears  to  have 

been 


(fl)  "  A  surety  is  entitled 
io  eiery  remedy  which  the 
creditor  has  against  the  prin- 
cipal debtor;  to  enforce  every 
tecarity  and  all  means  of 
payment;  to  stand  in  the 
place  of  the  creditor,  not  only 


throQgh  the  medium  of  con* 
tract,  but  even  by  means  of 
securities  entered  into  with* 
out  the  knowledge  of  the 
surety ;  having  a  right  to  have 
these  securities  transferred 
to  hiar,  though  there  was  no 

stipulation 
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been  conndered  as  too  clearly  in  favour  of  the  plaiotiflb 
to  admit  of  argument.  But  another  question  was  raised 
by  the  answer  of  the  iMignees, — viz.  whether  a  valid 
indorsement  on  the  certificate  of  registry  upon  the 
transfer  of  a  ship  can  be  made  by  a  person  duly  con- 
stituted for  that  purpose  by  power  of  attorney,  the 
power  of  attorney  being  executed  before,  but  the  in- 
dorsement executed  not  till  after,  an  act  of  bankruptcy 
committed  by  the  vendor  and  a  commission  issued : — 
in  other  words,  whether  the  power  is  not  revoked  by 
the  bankruptcy  ? — and  this  question  now  came  on  to 
be  argued. 


The  provision  of  the  last  registry  act  relative  to  the 
indorsement  on  the  certificate,  is  as  follows. 


^'  That  if  any  diip  or  vessel  shall  be  at  sea,  or  absent 
from  the  port  to  which  she  belongs,  at  the  time  when 
any  alteration  in  the  property  thereof  shall  be  made,  so 
that  an  indorsement  on  the  certificate  cannot  be  imme- 
diately made,  the  sale,  or  contract  or  agreement  fi>r  the 
sale,  thereof  shall,  notwithstanding,  be  made  by  a  bill  of 
sale  or  other  instrument  in  writingas  before  directed,  and 
a  copy  of  such  bill  of  sale  or  other  instrument  in  writing 
shall  be  delivered,  and  an  entry  thereof  shall  be  indorsed 
on  the  oath  or  affidavit,  and  a  memorandum  thereof  shall 
be  made  in  the  book  of  registers,  and  notice  of  the 
same  shall  be  given  to  the  commissioners  of  the  customs 
in  the  manner  thereinbefore  directed,  and,  within  ten 
days  after  such  ship  or  vessel  shall  return  to  the  port 
to  which  she  belongs  an  indorsement  shall  be  made 
and  signed  by  the  owner  or  owners,  or  some  person 
legally  authorised  for  that  purpose  by  him,  her,  or  them. 


stipulation  for  it ;  aad  to  avail 
himself  of  all  these  seen* 
rities   agaiost   the   debtor." 


See  Qraythome  i.Swmburmf 
14  Ves.  162. 

and 
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and  a  copy  thereof  shall  be  delivered  in  manner  therein- 
before  mentioned :  otherwise  snch  bill  of  sale,  or  con- 
tract  or  agreement  for  sale  thereof,  shall  be  utterly 
null  and  Toid,  to  all  intents  and  purposes  whatsoever^ 
and  entry  thereof  shall  be  indorsed,  and  a  memo- 
randum thereof  made,  in  the  manner  hereinbefore 
directed.''  (a) 

Leathj  for  the  assignees. 

The  single  question  now  before  the  Court  is,  whether 
this  power  of  attorney  was  revoked  by  the  bankruptcy? 
In  point  of  foet,  no  interest  passes  under  the  assignment 
until  its  completion  by  the  indorsement  on  the  cer- 
tificate ;  and,  admittiiig  that,  if  the  owner  of  the  ship 
had  not  become  bankrupt,  he  could  not  have  revoked 
the  power  which  he  had  given,  that  has  nothing  to  do 
with  the  present  case,  which  turns  solely  on  the  policy 
of  the  registry  acts,  and  is  to  be  decided  by  a  strict 
attention  to  the  provisions  of  those  acts. 

Generally  speaking,  a  power  oFattomey  is  determiii« 
able  dnd  revocable  at  pleasure;  tad  it  is  immaterial  ift 
what  terms  it  is  expressed  in  the  instrument  which 
passes  it.  But  this  general  way  of  stating  tfie  |>ro- 
position  is  subject  to  qualification  in  cases  where  thfa 
power  is  given  fi>r  a  trainable  considerktion,  or,  in  other 
words,  where  an  act  has  been  done,  by  which  the 
owrier  of  property  is  converted  into  a  trustee,  but  there 
remains  some  formality  to  complete  it,  and  a  Court  of 
Equity  would  compel  the  performance.  Generally 
speaking,  also,  such  a  power  is  revoked  by  bankruptcy. 
JBovill  V.  Letkwaile  (6),  Watson  v.  King  (c) — and  that 
even  in  cases  where  the  power  is  coupled  with  interest; 


1817. 


DUON 
EWART. 


(a)  34  Geo.  3.  c.  68.  a.  16* 
ijb)  5£sp.  Rep.  158. 


(c)  4  Campb.  372.     See 
Abbott  OQ  Sbipplog,  77. 

although 
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although  I  allow  that  this  also  admits  of  qualification*; 
and  that  here  also  the  true  question  is,  whether  the  bank" 
nipt  himself  could  have  been  compelled  to  do  the  act 
required,  if  he  had  not  been  a  bankrupt ;  because,  if 
that  is  to  be  decided  in  the  affirmative,  then  are  bia 
assignees  equaUj  compellable  with  himself ;  and,  vice 
versd,  if  the  bankrupt  would  not  himself  have  been 
compellable  to  make  the  indorsement  on  the  certificate^ 
so  neither  can  his  assignees  be  comp<slled  to  make  iC 

Now,  if  I  have  stated  the  point  in  this  case  cor** 
rectly,  it  is  one  which  really  does  not  admit  of  argumenf^ 
the  law  on  the  subject  being  perfectly  established  by  the 
cases  which  have  been  decided.  It  is  a  question  entireljr 
surrounded  by  authority.  A  Court  of  Equity  has  not} 
by  the  policy  of  the  registry  acts,  any  power  to  aid  a 
defective  conveyance,  or  to  compel  the  performance  of 
that  which  rests  upon  covenant.  Hibbert  v.  RolksUm  (n)^ 
followed  by  Mesiaer  v.  Gillespie,  (b)  The  only  caaes  ia 
which  this  point  can  be  considered  as  having  been  left 
at  all  doubtful  are  those  of  fraud ;  and  even  in  such 
cases  the  Master  of  the  Rolls  (Grant)  has  expressed  a 
strong  opinion  against  the  Court's  interference.  SpeUi 
V.  Lecfunere.  (c)^-And  later  cases  appear  to  have  gone 
the  full  extent  of  denying  it.  (d)  Without  denying'j 
therefore,  that,  if  the  power  of  attorney  had  remained 
unrevoked  when  the  ship  arrived  in  port,  the  subsequent 
bankruptcy  of  the  vendor  would  not  have  operated  as  a 
revocation ;  in  this  case  the  party  had  no  longer  any 
power  when  the  ship  arrived,  and  the  subsequent  act 
is,  therefore,  a  mere  nullity. 


(fl)3Bro.C.C.571. 
(*)llVe8.  626.642. 

(c)  13  Ves.  588. 

(d)  See  Ex  parte  YaUop^ 
15  Yes.  60.     Thon^an  v. 


Leake^  1  Madd.  39.  and  cases 
referred  to  in  Thon^on  v. 
Smithj  ib.  note,  p.  399. 
Brewster  v.  Clarkcy  ante. 
Vol.  II.  p.  75. 

Sir 
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Sir  S.  Romilli/y  Bell,  and  Spenccy  contri. 

Admitting  these  cases  to  ha^e  established  the  point 
contended  for,  they  do  not  apply  to  this,  where  there  has 
been  an  indorsement  actually  made,  and  the  only  ques- 
tion is,  whether  it  has  been  made  bj  persons  properly 
authorised.    Enough  has  been  conceded  to  us  in  the 
admission  that  this  was  a  power  of  attorney  of  such  a 
nature  as  not  to  be  rerocable  either  by  the  act  of  the 
party  or  by  bankruptcy,  being  given  for  a  valuable  con- 
sideration, and  in  order  to  effectuate  a  conveyance  which 
bad  been  actually  made.    It  is  clear  that,  in  any  other 
case,  where  these  acts  of  parliament  do  not  operate, 
the  Court  would  compel  the  execution  of  the  only  re- 
quisite remaining  to  perfect  it.     Then  what  alteration 
do  the  statutes  make  in  such  a  case  as  the  present?  All 
the  penalties  required  by  the  statutes  have  been  com- 
plied with.     What  object  of  public  policy  can  remain 
unfulfilled,  when  an  attorney  has  been  properly  consti- 
tuted to  do  the  act  required  ?  It  is  not  a  case  resting  on 
covenant,  but  the  actual  completion  of  the  conveyance, 
so  far  as  it  was  possible  that  it  should  be  completed. 
Did  the  bankrupt,  by  executing  the  bill  of  sale,  and 
complying  with  all  the  requisites  of  the  statute,  so  iar 
as  they  could  have  been  complied  with,  divest  himself 
of  the  property,  so  that  no  interest  in  it  remained  to 
pass  to  bis  assignees?  That  is  the  true  question,  and  it 
is  a  question  which  can  only  admit  of  one  answer.  The 
bankruptcy  of  the  party  revokes  a  power  of  attorney 
given  by  him,  only  in  cases  where  no  estate  or  interest 
passes  previous  to  the  execution  of  the  power.    Whalt 
is  the  reason  assigned  by  Lord  Coke,  why  a  power  of 
attorney  to  deliver  seisin  is  countermanded  by  the 
death,  not  only  of  the  feoffor,  but  of  the  feoffee  also, 
and  the  deed  itself  thereby  ^^  becomes  of  none  effect  ?'' 
^<  Because  in  this  case,  nothing  doth  passe  before  livery 
of  seisin;  for,  if  the  feoffor  dieth,  the  land  descends  to 

bis 
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1817.  his  heire,  and,  if  tbe  feoffee  dieth,  livery  caimot  be- 

V^^'^*^^  made  to  his  heire,   because  then  he  should  take  by 

^^^'  purchase  where  heires  were  named  by  way  of  limit* 

Eirknt.  ation."  (a) 

The  cases  cited  from  Espinassc  and  Campbell  were 
of  powers  for  sale  and  for  the  receipt  of  money,  giving* 
a  lien,  but  bo  actual  conveyance,  and  so  not  at  all  Bjf^ 
plicable  to  the  present  question.  But  it  has  in  (act 
been  already  decided  by  the  Court  of  King's  Bench,  m 
a  very  late  case,  JPalmer  v.  Moxon  (6),  in  which  tha- 
cases  of  Moss  v.  Chamock  (c)  and  Hubbard  v.  Jotm^ 
stone  (d)  were  fully  discussed,  and  the  principle  waa 
established,  that  the  property  in  a  ship  passes  instantly 
by  the  bill  of  sale ;  —  that  it  is  divested,  subject  only  to 
be  revested  if  the  provisions  of  the  statutes  are  not 
complied  with.  Now,  what  are  those  requisites  provided 
by  the  statutes  ?  The  act  of  King  William  (e)  provider 
that,  ^'  in  ease  there  be  any  alteration  of  property  la 
the  same  port,  by  the  sale  of  one  or  more  shares  in  any 
ship  after  registering  thereof,  such  sale  shall  always  be 
acknowledged  by  indorsement  on  the  certificate  of  re- 
gister, before  two  witnesses,  tit  order  to  prove  thai  Hie 
entire  propertj/  in  such  ship  remains  in  some  of  the 
sulgects  of  England^  if  any  dispute  arises  concerning  tbe- 
same.  And  the  effect  of  the  indorsement  is  not  altered 
by  any  of  the  subsequent  statutes;  the  last  of  them  (/> 
referring  to  the  laws  then  in  force  (among  which  is  this- 
act  of  King  William)  enacting  that,  if  any  ship  shall  be 
at  sea,  &c.  at  the  time  when  such  alteration  in  the 
property  thereof  shall  be  made  ^^  as  aforesaid^  &c."  the 
sale  or  contract  for  sale  shall,  notwithstanding,  be  by 

(a)  Co.  Litt.  52.  b.  Ritchie  ▼.  St,  Barbe^  4  Tauat. 

(b)  2  Maale  and  Set.  43.  768. 

(c)  2  East,  39».  (e)  7  &  8  W.  3.  c.  %%.  s.  «l. 
(cO  3  Taunt.  908. ;  and  see  (/)  34  Geo.  3.  c.  68.  s.  16« 
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hill  of  sale,  &c.  and  an  indorsement  made  within  ten         I8I7. 

days  after  her  return,  and  a  copy  thereof  delivered 

^  in  manner  hereinbefore  mentioned,"  &c. — evidently 

pointing  at  no  alteration  in  the  effect  of  the  indorse-        Ewabt. 

ment,  bat  merely  extending  it  to  the  case  which  was 

meant  to  be  provided  for,  of  a  ship  at  sea. 

Upon  the  whole,  this  was  only  a  power  to  do  that 
which  the  bankrupts  might  have  been  compelled  to  do, 
and  might  still  do,  notwithstanding  their  bankruptcy, — 
a  mere  formal  act  for  the  completion  of  a  title,  which 
is  already  perfect,  to  the  extent  of  divesting  out  of  the 
bankruptcy  the  entire  property  in  the  ship,  and  for 
which  they  have  received  a  valuable  consideration,  (a) 

Leach  in  reply. 

The  principle  laid  down  by  Cohe  unquestionably 
governs  the  case :  but  the  question  still  remains,  whe- 
ther the  indorsement  is  not  an  act  necessary  to  perfect 
the  conveyance — whether  it  is  not  the  same  in  effect  as 
flie  livery  of  seisin,  which  is  essential  to  pass  an  interest 
in  land,  and  to  complete  the  feofiment.  The  material 
principle  of  the  policy  of  the  navigation  laws  is,  that 
the  name  of  the  true  owner  shall  appear  on  the  docu- 
ments evidencing  the  property  of  the  ship ;  and,  until 
that  is  effected  by  the  indorsement  being  actually  made, 
flie  property  remains  where  it  was,  notwithstanding  the 
deed  of  transfer.  The  indorsement  is  the  substantial 
act — the  mode  in  which,  and  in  which  only,  the  statutes 
declare  that  a  transfer  can  be  effectually  made.  Palmer 
V.  Moxon  decides  nothing  as  to  this.  The  whole  ar- 
gument in  that  case  proceeded  upon  the  principle  of 
relation  to  the  time  required  by  the  statute,  and,  by  ex- 
cluding the  present  question,  actually  establishes  the 
contrary  conclusion  to  that  which  is  contended  for. 

(a)  See  Lcmpriere  t.  Pasley^  2  T.  R.  485. 

The 
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The  case  therefore  returns  to  the  original  question,— «> 
whether  the  bankrupt  could  himself'  have  heeii  coni-^ 
pelled  to  execute  the  indorsement, — or  whether  he 
could  execute  it,  if  no  power  of  attorney  had  been 
given,  notwithstanding  his  bankruptcy.  The  case  ia 
very  material  upon  general  principle;  and  the  poin^ 
has  no  where  been  decided. 

The  Lord  Chancellor. 

I  am  glad  to  have  been  referred  to  the  case  of  Palmer. 
y.  Moxon^  for  I  thought  something  had  been  said  on 
this  subject  in  the  courts  of  law  since  Moss  v.  Chamock^ 
upon  which  I  formerly  observed  in  Mestaery.  Gillespie, 
(a)  It  strikes  me  very  forcibly  that  the  principle  must 
be  similar  to  that  of  the  cases  under  the  annuity  act  (i), 
by  which  it  has  been  decided  that  the  grant  of  the  an- 
nuity passes  the  ownership  instantly,  subject  to  be  di- 
vested in  case  of  non-compliance  with  the  provisions  of 
the  act  by  inrolment  within  the  twenty  days  thereby 
limited ;  and  this  appears  to  be  Lord  EUenborougVs 
opinion  in  Palmer  v.  Moxon;  for  I  cannot  think  that 
the  decision  of  the  Court  of  King's  Bench  in  that  ease 
can  be  satisfactorily  accounted  for  by  the  doctrine  of 
relation.  The  ship  might  have  been  taken  in  execu* 
tion  within  the  ten  days;  but  property  must  be  in 
actual  possession  when  execution  is  executed ;  and, 
therefore,  if  the  property  were  not  passed  by  the 
bill  of  sale,  there  could  be  no  valid  execution. 
There  is  no  doubt  that  there  can  be  no  such  thing 
as  an  equitable  title  to  a  ship  ;  and  the  case  before 
the  Vice-Chancellor  (c)  is,  as  to  this,  also  very  material. 
When  the  former  act  (d)  passed,  there  was  not  suffi- 
cient attention  paid,  in  framing  its  enactments,  to  what 
might  be  its  effect  upon   the   principles  adopted  in 

(a)  11  Ves.  637.  (c)  Thompson  y.  Smiihj  I 

{b)  17  Geo.  3.  c.  26.  Madd.  395. 

((/>  26  Geo.  3.  c.  60. 
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tSourta  of  Equity  ;  and  it  was  to  remedy  that  deficiency 
tbat  the  last  act  was  introduced  (o),  by  which  it  is  now 
completely  established  that  there  can  be  no  such  thing 
as  the  equitable  ownership  of  a  ship.  I  well  know  that 
a  bill  does  not  lie  to  compel  the  execution  of  the  indorse- 
ment after  the  ten  days  are  expired :  but,  if  it  were  pos- 
aible  for  him  to  bring  his  case  before  the  Court  within  the 
time  limited,  would  the  Court  refuse  to  entertain  it  ? — 
or,  if  the  legislature  had  given  twelve  months  instead 
of  ten  days,  would  the  Court  refuse  to  aid  the  party 
in  sucb  a  case  by  the  exercise  of  its  jurisdiction  to  com- 
pel the  specific  performance  of  an  agreement  ?  I  can- 
not imagine  that  the  legislature  meant  to  declare  that 
there  may  be  a  sale  of  a  ship  at  sea,  but  that  there 
diall  be  bo  means,  either  at  law  or  in  equity,  of  com- 
pelling  the  execution  of  those  formalities  which  it  has 
directed  to  accompany  the  transfer.  The  legislature 
could  not  have  meant  to  deny  to  the  suitor,  in  such  a 
case,  the  advantage  of  equitable  relief.  Its  meaning 
must  have  been,  to  give  the  party  an  inchoate  right  to 
the  property  which  is  the  subject  of  the  assignment. 
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The  Lord  Chancellor. 

When  this  case  was  before  me,  I  considered  that 
there  are  some  important  points  of  law  which  will  be 
involved  in  its  decision,  and  resolved,  before  I  did  any 
thing  further,  to  have  the  opinion  of  some  of  the  judges 
upon  these  questions.  I  have  since  received  from  Mr. 
Justice  Abbotty  now  on  the  circuit,  a  note  containing 
the  opinion  of  himself  and  the  Lord  Chief  Justice  of  the 
Common  Pleas,  which  is,  in  substance,  that  the  transfer 
of  a  ship  at  sea,  if  all  the  requi9ites  of  the  registry  acts 


August  8. 


(a)  34  Geo.  3.  c.  68. 
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have  been  duly  complied  with  at  the  time  of  the  traaa^ 
fer,  rests  the  property  in  tlie  vendee,  subject  only  to  be : 
divested  upon  the  neglect  of  the  vendor  to  make  the 
indorsement  on  the  certificate  of  registry  within  the 
ten  days  after  the  return  of  the  ship  into  port.    That, 
if  a  bankruptcy  intervenes  before  the  arrival  of  the 
ship,  the  indorsement,  being  only  an  act  of  duty  on  the 
part  of  the  vendor,  and  passing  no  interest,  may  be 
performed  by  the  bankrupt  himself.    And  that  (as  in^ 
this  case)  if  the  vendor  has  given  a  power  of  attorney 
to  perform  this  act  of  doty  previous  to  the  bankropteyi^ 
his  attorney  may  carry  it  into  effect   notwithstandiag- 
the  act  of  bankruptcy  has  intermediately  occurred; 


This  is  the  opinion  which  these  judges  have  given ;^ 
and  on  the  authority  of  their  communication  I  sballt 
act  as  if  it  were  the  settled  law  of  the  case,  which  hh^ 
deed,  upon  looking  into  the  acts  of  parliament,  and* 
considering  the  opinion  delivered  to  me,  I  think  that  it> 
is.  But,  if  any  of  the  parties  should  think  otherwise^ 
and  should  choose,  after  this,  to  have  a  case  for  the* 
decision  of  a  court  of  law,  I  will  give  it  them. 


The  injunction  accordingly  issued. 
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JAMES  SKEY,  the  Younger,       -      Plaintiff;        Rolls. 

AGAINST  December^ 

THOMAS  BARNES,  MARY  SKEY,  GEORGE         ^^^^• 
SKEY,  and  JAMES  SKEY,  the  Elder, 

Defendants. 

J  OHNBROCKHURST  by  his  will  devised  his  Testator  giTes 
real  estates  to  the  defendant  Barnes  and  another  ^"  personal 
(whom  he  also  appointed  executors  of  his  will)  and  their  *'  *'^°'' 

heirs,  during  the  life  of  his  daughter  Eleanor  (wife  of  \     '     .,    J  ^ 
the  defendant  James  Skey)  upon  trust,  during  her  life,  terest  to  his 
to  pay  the  rents  and  profits  to  her  separate  use ;  with  daughter  E.  S. 
remainder  to  the  use  of  her  first  and  other  sons  in  tail-  for  her  life,  and, 
male ;  in  default  of  such  issue  to  the  use  of  all  and  every  ^^^er  her  de- 
her  daughters  as  tenants  in  common  in  tail  with  cross-  ^®^^®>  *^  P*y 

remainders ;  and  for  default  of  such  issue  to  the  use  of     .    .    . 

•  •  «         m.  T»       » f  .     *.  wx       1  principal  among 

hu  nephew  Thomas  Brockhurst  in  fee.     He  also  gave  jj^g  children  of 

and  bequeathed  to  his  said  trustees,  their  executors,  \^\^  said  daugh- 
&c.  all  his  personal  estate  and  effects,  in  trust  to  sell,  ter,  and  the 
and  invest  the  produce  on  real  or  government  securities,  issue  of  a  de- 
and  to  pay  the  interest  to  his  daughter  Eleanor  during  ceased  child,  as 
her  life  for  her  separate  use;  and  after  her  decease,  "to  *  ?  ^  ^°j.   j' 

'^  pay  and  divide  the  whole  of  the  said  trust  monies  to  ^    ,.  \        .  / 
^  ^  fault  of  appoint- 

^  and  amongst  all  and  every  the  child  or  children  of  ^^^^  ^^  ^^  ^^ 
^^  the  body  of  my  said  daughter  lawfully  to  be  begQtten  and  be  equally 
'^  and  the  lawful  issue  of  a  deceased  child,'*  in  such  pro-  divided  among 

portions  as  his  said  daughter  should  by  will  appoint ;  them ;  and  if 

but  one,  then 
to  such  only  child ;  the  portions  of  sons  to  be  paid  at  their  respective 
ages  of  twenty-one,  and  of  daughters  at  their  respective  ages  of  twenty- 
one,  or  marriage.  ^  If  no  issue,  or  all  die  before  their  respective  por- 
tions become  payable,  then  over. 

The  shares  are  so  given  as  to  vest  immediately  in  the  children  of 
E.  S.y  though  liable  to  be  divested  by  all  dying  under  twenty-one,  with- 
out issue. 

The  share  of  a  child  so  dying  was  therefore  held  to  pass  to  its 
representative. 

1  and 


SS6  CASES  IN  CHANCERY- 


Skey 

V. 


1S16.  and  in  default  of  appointment  then  the  same  ^^  to  go  to 
'^  and  be  equally  divided  between  them  share  and  share 
^^  alike,  and  if  there  should  be  but  one  child,  then  to 
Barnes.  ^<  such  only  child ;  the  portion  or  portions,  parts  or 
^^  shares  of  such  of  them  as  shall  be  a  son  or  sons  to  be 
^^  paid  at  his  or  their  respective  ages  of  twenty-one,  and 
^'  the  portion  or  portions  of  such  of  them  as  shall  be  a 
<<  daughter  or  daughters  to  be  paid  at  her  or  their  re- 
<^  spective  ages  of  twenty-one  or  days  of  marriage  first 
^^  happening :  but,  in  case  there  shall  be  no  such  iasoe 
^^  of  the  body  of  my  said  daughter,  or  all  such  issiie 
^^  shall  die  without  issue,  before  his  or  their  respective 
^^  portions  should  become  payable  as  aforesaid,"  tbeD 
1000/.  for  his  sister  Mary  and  her  family,  as  therein 
mentioned ;  and,  as  to  1500/.,  for  his  niece  Ann  Wdb 
and  her  family,  in  like  manner;  and  in  case  there  should 
be  no  issue  of  either,  for  his  said  nephew  Thomas  Brock* 
hurstj  whom  he  also  made  his  residuary  legatee.  The 
will  contained  a  proviso  that  it  should  be  lawful  for  the 
trustees,  &c.  to  pay  and  apply  the  interest  of  the  re- 
spective children's  portions  towards  their  education  and 
maintenance  until  their  respective  portions  should  be* 
come  payable. 

The  testator  died  after  making  his  will,  leaving  the 
said  Eleanor  Skey^  his  only  child,  who  received  the 
interest,  &c.  of  the  personal  estate  for  her  life,  and  died 
on  the  18th  of  December  1794,  intestate,  and  having 
made  no  appointment,  leaving  the  defendant  James  Skcgfy 
(her  husband),  the  plaintiff  (her  son),  the  defendant 
Mary  Skey^nnd  Frances^  Sarah^  and  Elizabeth  Skey^ 
(all  since  dead)  her  daughters,  her  surviving;  of  whom 
Elizabeth  died  in  January  1811,  under  twenty-one, 
unmarried,  and  intestate;  Sarah  died  in  October  1811, 
having  attained  31,  and  having  by  her  last  will  ap- 
pointed the  defendants  George  Skey,  and  Mary  (her 

sister). 


Skey 
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^0ter),  executor  and  executrix  and  Frances  died  in  1813,  18I6. 

intestate  and  unmarried,  but  having  attained  twenty- 
one.    Administration,  both  to  Elizabeth  and  Frances^ 
was  taken   out  by  the  defendant  James  Skej/^  their        Barnes. 
ftther. 

The  question  was  as  to  the  share  of  Elizabeth  (who 
had  died  under  twenty- one  and  unmarried,)  to  which 
the  plaintiff  claimed  to  be  entitled,  together  with  the 
defendant  Mary  and  the  representatives  of  Sarah  and 
FnuKes^  respectively,  bj  right  of  survivorship. 

'  The  defendant  James  Skey  (the  father)  on  the  con- 
trary, insisted  that  the  share  of  Elizabeth  was  a  vested 
interest,  transmissible  to  her  personal  representatives, 
Md  he  claimed  to  be  entitled  to  it  by  having  taken  out 
adhoittistration. 

Harty  Bell,  and  Dowdeswell,  for  the  plaintiff. 

A  general  rule  of  construction,  relative  to  the  vesting 
of  legacies,  is  that,  ^^  when  a  legacy  is  given  to  A.  to  be 
^  paidj  or  payable,  at  a  given  period,  the  legacy  will  be 
^^  considered  as  vested  immediately,  although  not  to  be 
^  paid  until  the  period  assigned,  as  defrfttfut  fit  prcesenti, 
^  MohenduminfiUuro;  the  time  being  annexed  to  the 
**  payment  only,  and  not  to  the  legacy  itself."  (a)  But, 
^  when  the  time  appointed  for  payment  of  a  legacy  is 
^'  annexed  to  the  very  substance  of  the  gift,"  as  a  gift 
to  A.  ^  aiy  or  if,  or  when,  or  provided  he  attains  twenty- 
one,"  the  legacy  will  not  vest  in  such  cases  before  the  ar- 
rival of  the  prescribed  period.  And,  wherever  the  will 
necessarily  requires  a  different  construction,  so  as  to 
give  it  effect,  the  rule  will  yield  to  such  necessary  con- 

(a)  1  Roper  on  Legacies,     Jackson,  1  Ves.  217.    Bolger 

151.  referring  to  Jackson  j.     v.  MmkeU,  5  Ves.  d09,&c. 

Vol.  Ill,  Z  struction. 
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struction.  ScMv.  Bargeman  (a),  Mackell  v.  Winier(h}y 
WorUdge  v.  Churchill  {c\  Anon.  Dyer^  SOS.  Upon  the 
whole  context  of  this  will,  it  b  evident  that  it  was  in- 
tended the  shares  should  not  vest  till  twenty-one ;  but 
that,  in  the  event  of  the  death  of  any  under  that  age^ 
the  others  should  take  by  survivorship.  If  there  should 
be  but  one  child,  the  whole  was  to  go  to  that  child. 
IVie  limitations  over  are  only  in  the  event  of  all  dying 
under  twenty-one,  or  (if  daughters)  unmarried.  The 
gift,  and  the  time  of  payment,  are  cleavly  annexed  to. 
each  other.  The  sharesare  given  to  trustees,  until  they 
respectively  become  payable,  with  a  discretionary  power 
of  applying  the  interest  of  the  respective  shares  towards 
the  education,  or  maiatenaoce,  or  other  benefit^  or 
advantage,  of  the  several  legatees,  until  their  respective 
portions  should  become  payable,  subject  to  the  said  coa- 
tingencies  of  his  daughter  dying  and  leaving  no  childreDy 


(a)  2  P.  W.  69.  «  One 
having  a  wife  and  three 
daughters  devises  to  his  wife, 
upon  condition  that  she  would 
pay  9(XM.  Into  the  hands  of  J. 
S.  io  trust  to  lay  ont  at  inte- 
rest, and  pay  the  interest  to 
his  wife  duriqg  widowhood, 
and  after  her  death  or  second 
marriage  in  trust  to  divide 
^e  same  equally  among  the 
three  daughters  ai  their  re* 
upeUite  ages  o/twerU^^tme  or 
marriage;  provided  that  Ifali 
his  three  daughters,  should 
die  before  their  legacies 
should  become  payable,  the 
mother  should  have  the  900/. 
The  wife  married  again.  The 
tiwa  eldest  daughters  dieden* 
der  twfDty^onei  and  Mmai>> 


ried.  The  third  attained 
twenty-one;  and  the  question 
being  whether  she  was  en- 
titled >to  all,  or  what  part  of 
the  000/.,  the  Lord  Chan- 
cellor (Macclesfield)  held^ahe 
was  entitled  to  the  whole»  be- 
cause (according  io  the  re-i 
port)  the  shares  did  not  vest 
absolutely  in  any  of  the 
daughters  under  age,  In  re- 
gard ft  was  possible  all  the 
three  might  die  befcnrcrtwenty- 
one  or  marriage,  in  wbiA 
case  it  was  devised  over«" 
Bat,  as  to  the  grouad  assign* 
ed  for  the  decision,  see  the 
judgment  of  the  Master  of  the 
Rolls  in  the  present  case. 

(b)  3YtM.536. 

(o)  3.  Bro.  46fi. 

or 
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Of  all  dying  without  issoe  before  their  ret^pective  por-  1816. 

ttoos  become  payaUe.  Vi^^z'^-' 

Skbt 
c. 
The  case  of  ScaU  v.  Bargeman  is  a  direct  authoritj        Babitss* 

fer  this  oonstruetion. 

Sir  Samuel  Romillj/y  ^^gor,  and  J.  Martin^  for  the 
JefendhmtB. 

This  is  a  mere  question  of  construction,  as  to  which 
there  is  no  case  in  point  eiccept  Scott  v.  Bargeman. 
The  interests  are  vested,  sulyject  to  be  divested  in  the 
ev^nt  of  aU  dying  under  twenty-one*  In  this  way  of 
puttiag  it,  there  is  no  inconsistency  or  contradiction. 
The  question  is,  only,  whether  it  is  or  not  a  vested 
iotercttt ;  and  this  depends  on  another  question,  whether 
Ibe  postpoBMient  arises  out  of  the  character  of  those 
wiiD  are  to  take,  or  the  nature  of  the  fund.  Here  the 
fapment  is  necessarily  postponed  on  account  of  the  life- 
iQteiwst  of  the  mother.  Scott  v.  Bargeman  has  never 
been  referred  to  as  authority  in  any  subsequent  cases ; 
Had  the  argument  upon  which  the  decision  appears  to 
be  Ibuaded  is  altogether  fallacious. 

The  case  in  D^^  was  a  case  of  necessary  implication. 
The  testator  there  said,  the  estate  ahbuld  not  go  over 
l»  bis  right  heirs,  except  upon  failure  of  all  his  issue. 
Tb^vefore  it  necessarily  followed  that  there  must  be 
arqoB  jremainders. 

In  MackeU  v.  fVintery  only  one  case  of  survivor- 
ship was  provided  for,  but  others  were  held  to  be 
kqpUed. 

This  is  the  mere  ordinary  case,  of  dying  under 
twenty-one  without  leaving  issue. 

Z  2  In 


340 


CASES  IN  CHANCERY. 


1816. 


Skbt 

V, 

Babhbs. 


In  Harrison  v.  Foreman  (a),  the  doctrine  of  Lord 
Ahanlei/  is  that,  where  there  are  clear  words  of  gift, 
creating  a  vested  interest,  the  Court  will  never  permit 
that  absolute  gift  to  be  defeated,  unless  it  is  perfectly 
clear  that  the  very  case  has  happened,  in  which  it  is 
declared  that  the  interest  shall  not  arise.  That  it  must 
be  determined  that,  upon  the  words  of  the  will,  there 
was  a  vested  interest,  which  was  to  be  divested  only 
upon  a  given  contingency;  and  the  single  question 
•was,  whether  that  contingency  had  happened. 


A  devise  over, 
upon  a  coD- 
tiogeocy,  does 
not,  of  itself, 
prevent  the 
shares  from 
vesting  in  the 
mean  time,  pro* 


The  Masteb  of  the  Rolls. 

Upon  the  face  of  the  will,  and  independently  of  an* 
thorityi  I  should  have  found  little  difficulty  in  decidiiig 
this  case.  I  should  have  said,  The  shares  of  the  re* 
sidue  are  so  given  as  to  vest  immediately  in  the  childm 
of  the  daughter,  though  liable  to  be  divested  by  tfaebr 
all  dying  without  issue  under  twenty-one.  The  eon* 
tingency  on  which  they  were  to  be  divested  bat  not 
happened.  They  therefore  continued  vested,  and  the 
share  of  a  child  dying  under  twenty-one  passes  to  its 
representative.  But  it  was  said  that  such  a  decisiott 
would  be  in  contradiction  to  the  authority  of  SeM  t. 
Bargeman  (b)^  and  of  Mackell  v.  Winter,  (c)  I  shall 
shew  hereafter  that  this  case  cannot  be  affected  by  the 
last  of  these  decisions.  As  to  the  first,  though  I  think 
the  decision  right  in  its  result,  I  doubt  much  whether 
the  reporter  can  have  correctly  stated  the  reason  on 
which  it  was  grounded ;  for  it  seems  to  imply  a  propo- 
sition that  is  untenable  in  point  of  law,  namely,  that  the 
mere  circumstance  of  allthe  shares  being  given  over  on  a 
contingency  does,  of  itself,  and  without  more,  prevent 
any  of  the  shares  from  vesting  in  the  mean  time.  I  take  it 


(a)  5  Ves.  207. 
(6)  2  P.  W.  69. 


(c)  3  Ves.  636. 


to 
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to  be  dear,  that  a  devise  over  upon  a  contingency  has  1816. 

no  such  eflfect,  provided  the  words  of  bequest  be,  in       ^^-^V*^/ 
other  respects,  sufficient  to  pass  a   present  interest. 
Such  a  devise  over  of  the  entirety  may  indeed  be  called        Barnes. 
in  aid  of  other  circumstances  to  shew  that  no  present  vided  the  words 
in  teresi  was  intended  to  pass;  and  there  is  another  of  bequest  be  in 
question.!  shall  presently  mention,  on  which  it  may  ^^^^e' »«8P«ct8 
very  materially  bear.    But,  that  it  is  alone  sufficient  to  ^^^c*®"** ^  pass 
prevent  vesting,  cannot,  I  think,  be  maintained.  terest  althonffh 

such  a  devise    r 
In  Ingram  v.  Shepkard  (a)  the  point  was  indeed  over  of  the  en- 
made  :  but  Lord  Norihington  with  great  clearness  de-  tirety  may  be 
cided  against  it.    There,  a  residue  of-  real  and  per-  c»ned  in  aid  of 
aonal  estate  was  given   to  the  children  of  Frances  ^^^^  circum- 

Shepherd;  but  it  was  to  go  over  if  she  died  without  f^^'  ^  *^®^ 

1-^--      •  riM.     UM  J   ^1-  *  I.  J  •  *  "** "®  present 

leaving  issue.    The  children  that  had  come  into  esse,  •4,..^.  1  .  • 

^  '  iDterest  wa^  in- 

filed  a  bill    for  the  rents   and  profits   of  the  resi-  tended  to  pass. 

duary  estate.  ^^  The  devisees  over  contended  that  the 
^  children  took  no  interest  in  the  residuum  in  the  life  of 
^  their  mother,  but  that  the  whole  was  contingent  till 
^  her  death ;  and  that  the  interest  and  profits  were  in- 
^^  tended  to  accumulate  in  the  mean  time/' 

^  Lord  Norihington  was  very  cleariy  of  opinion,  that 
'^  the  daughters  took  a  defeasible  interest  in  the  residue; 
^^  and  put  the  case  of  a  legal  devise  of  the  residue  to  the 
^  daughters,  with  a  subsequent  clause,  declaring,  that 
^  if  all  the  daughters  should  die  in  thelife-tirae  of  their 
*'  mother,  then  the  residue  should  go  over ;  that  would 
^  be  an  absolute  devise  with  a  defeasible  clause, 
^^  and  the  daughters  would,  in  that  case,  be  clearly  en- 
^  titled  to  the  interest  and  profits  till  that  contingency 
^^  happened.  And  decreed  according  to  the  prayer  of 
^'  the  bill,  with  liberty  to  apply  in  case  of  the  birth  of ' 
'^  any  other  child." 

(a)  Ambl.  44a. 

I  have 


Sket 
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1816.  I  have  said  that  I  thought  the  decision  of  Scoii  ▼• 

Bargeman  right  in  its  result,  though  not  for  the  reason 
assigned.  There  was  no  gift  to  the  daughters,  but  in 
BABNJBSt  the  direction  to  the  trustee  to  divide  the  fund  among 
them  at  their  respective  ages  of  twenty-one  years.  The 
age  of  twenty-one  was  therefore  part  of  the  description 
of  the  legatees  among  whom  the  difision  was  to  be 
made. 

On  that  principle  Lord  Rosslyn^  after  consideration, 
and  looking  into  the  authorities,  decided  the  case  of 
Baisford  v.  KebbelL  {a)  There,  the  testatrix  gave  to  A. 
the  dividends  that  should  become  due  after  her  decease 
upon  500/.  3  per  cent.  Bank  annuities,  until  be  should 
arrive  at  the  full  age  of  thirty-two  years,  at  which  time  she 
directed  her  executors  to  transfin*  to  him  the  principal 
sum  of  500/.  of  her  3  per  cent,  annuities  for  bis  own 
use.  A. died  before  heattained  thirty-two;  and  tbeqnea- 
tion  was,  whether  the  vesting  of  the  legacy,  or  the  time  of 
payment  only,  was  postponed  till  the  legatee  should  at- 
tain the  age  of  thirty-two.  The  Lord  Chancellor  {Lough" 
borough)  said  it  struck  him  that  there  was  a  very  precise 
distinction  in  that  case  between  the  dividends  and  the 
fund,  and  that,  if  he  construed  it  a  gift  of  the  ftmd,  he 
must  strike  at  the  suspension  of  it  till  the  ageof thirty-two; 
and  afterwards,  upon  reading  over  the  bill  and  looking  at 
the  cases,  said  he  was  confirmed  in  his  opinion,  adding 
as  follows :  ^^  Upon  the  cases  it  appears  that  dividends 
*'  are  always  a  distinct  subject  of  legacy,  and  capital 
'^  stock  another  subject  of  legacy.  In  this  case  there  is 
^^  no  gift  but  in  the  direction  for  payment ;  and  the 
<<  direction  for  payment  attaches  only  upon  a  person  of 
^^  the  age  of  thirty-two.  Therefore  he  does  not  iall 
^  within  the  description.  In  all  the  other  cases  the 
*^  thing  is  given,  and  the  profit  of  the  thing  is  given.'* 

(a)  3  Ves.  363. 
1  If 
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If  Lord  Macclesfield,  in  Scait  v.  Bargeman  (a),  bad         1816. 


upon  this  ground  decided  that  the  legacies  did  not  vest 
in  daughters  under  twenty-one,  the  circumstance  that  ^^ 

an  the  riiares  were  given  over  on  the  death  of  all  under       Babmes. 
twenty«one  might  bear  very  materially  on  the  question 
tiiat  woold  then  arise,  whether  the  survivors  would  be 
entitled  to  the  share  of  a  daughter  dying  under  the 
prescribed  age.    Primd  facie  there  was  no  survivor- 
fifiip,  as  the  shares  were  given  equally.    Yet  the  share 
of  a  daughter  dying  under  twenty-one  could  not  be  said 
lo  be  undisposed  of,  so  as  to  sink  into  the  residue,  or 
go  to  the  testator's  next  of  kin,  for  there  was  an  event 
IB  which  the  devisee  over  might  become  entitled  to  it 
Therefore,  as  the  mother  was  to  be  entitled  to  the  i^^  analogy 
whole  if  all  died  under  twenty^-one,  and  yet  was  en-  from  cross-re- 
titled  to  nothing  unless  all  did  die  under  twenty-one,  maindera  ap- 
Burvivorship  among  the  children  themselves  seems  to  be  plies  only  wheie 
implied,  though  not  provided  for  in  words ;   and  it  is  ^^  natare  of 
kere^  and  here  alone,  that  tbo  analogy  from  cross-re-  |, .  ^i.   ,  a 
avtiBders  has  any  application.    It  has  no  bearing  what-  ^^^  ^^  hnpU. 
eter  on  the  other  and  primary  question^  whether  the  catioo  of  a  sur- 
riiares  do  or  do  not  vest.    That  is  a  qaestion  which  Tivorsbip;  not 
cannot  arise  in  cases  of  cross-remainders.    The  only  ^o  the  qaestion 
estates  that  are  given,  namely,  estates-tail,  do  vest.  ^»»ether  the 
The  question  is,  what  is  to  become  of  each  portion  of  ' 

the  property,  as  each  estate-tail  determines.    If  the      jQadeTise 
limitation  over  is  not  to  take  effect  till  a  fiiilure  of  the  ^f  ^^^^  ^^^^ 
isBoe  of  all  the  devisees  in  tail,  and  if  the  whole  is  then  where  a  limita- 
to  go  over,  an  inference  arises,  that,  in  the  mean  time,  tioo  over  is  not 
the  several  devisees  in  tail  are  to  succeed  to  each  other,  ^o  ^ke  effect 
But,  with  respect  to  personal   property,  if  a  share  |''^  *  failure  of 

once  vests,  though  liable  to  be  divested  on  a  con-   ,    .       ... 

.  deYiseea  in  tail, 

tingeocy,  the  question  of  reciprocal  succession  or  sur-  ^^^  ^^^^  ^y^^ 

vivorship  never  can  arise.    If  the  contingency  hap-  v^hole  is  to  go 
penS)  the  share  goes  over ;   if  the  contingency  does  not  over,  an  iofer- 

(a)  See  aiite,  note,  p.  339. 

happen, 
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Skct 

Ba&nes. 

ence  arises  that, 
la  the  mean 
time,  the  seTC- 
ral  derisees  in 
tail  are  to  suc- 
ceed each  other. 
Bat  the  ques- 
tion of  sarriTor- 
ship  cannot 
arise  with  re- 
spect to  per* 
sonal  property, 
when  a  share 
once  Tests, 
thoDgh  liable  to 
be  divested  on  a 
contingency. 


happen,  the  share  remains  vested,   and  passes  to  re- 
presentatives. 

In  the  case  ofMackell  v.  Winter  (a),  although  Ixwd 
Rosslyn  uses  some  expressions  not  unlike  those  which 
are  attributed  to  Lord  Macclesfield  in  Scott  v.Bargemanj 
yet  there  is  not  to  be  found  in  his  judgment  any  thing 
like  a  distinct  proposition  that,  by  the  devise  over,  with- 
out more,  the  vesting  was  prevented.  He  makes  two 
questions. — First,  whether  the  shares  vested.    If  they 


(a)  3  Ves.  536.  There  the 
testatrix  directed  her  house- 
hold goods,  &c.  to  be  sold, 
and   the   produce,   together 
with  the  residue  of  her  per* 
sonal  estate,  she  bequeathed 
to  her  two  grandsons   and 
her  grand-daughter,  '^to  be 
equally  divided  between  them 
share  and  share  alike;  the 
shares  of  her  grandsons,  with 
the  interest  and   accumula- 
tions, (after  a  deduction  for 
maintenance    and    advance- 
ment,) to  be  paid  to  them 
respectively  upon   their  at- 
taining their  ages  of  21,  and 
the  share  of  her  grand-daugh- 
ter, with  the    interest  and 
accumulation,  at  31  or  mar- 
riage."   Then,  after  a  direc- 
tion   for    maintenance    and 
advancement,    she   declared 
that    In    case     her    grand- 
daughter should    die  under 
21  and  unmarried,  her  share 
should  go  to  and  be  equally 
divided  between  her  grand- 
sons ;  and,  in  case   of  the 


death  of  either  of  them,  the 
whole  should  be  paid  to  the 
survivor;  and  that,  in  case 
either  of  her  said  grandsons 
should  die  under  21,  tbm 
share  of  her  said  grandson 
so  dying  should  go  to  tli# 
surrlvor;  and,  in  case  both 
her  grandsons  should  die  mi* 
der21,  and  her  grand-daugli« 
ter  should  die  under  21  mod 
unmarried,  the  whole  of  their 
respective  shares  should  go 
orer. 

The  two  grandsons  died 
under  21 ;  the  grand-daugh- 
ter married.  The  Master  of 
the  Rolls  declared  the  plain- 
tiff (who  was  the  devisee 
over)  entitled  to  the  two- 
thirds,  and  the  grand-daugh- 
ter to  her  one-third  only. 
But,  on  appeal,  the  decree 
was  reversed,  and  the  grand- 
daughter declared  entitled  to 
the  whole,  upon  the  ground 
of  necessary  unpUcaiion. 

did, 
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did,  titere  was  an  end  of  the  grand-daughter^  claim  :  1816. 

The  reprefientative  of  the  surviving  grandson  was  en-       ^^"^^^^ 
titled.    If  they  did  not,  still  there  was  a  second  ques- 
tion to  be  considered ;  whether  the  grand-daughter  was        Babnzs. 
entitled  to  the  whole  by  survivorship,  there  being  no 
provision  for  survivorship  in  the  case  that  had  happened.  * 

And  it  is  to  this  second  question  that  Lord  Rosslt/n 
(after  having  decided  upon  all  the  grounds  which  the 
will  furnished,  taken  together,  that  the  shares  did  not 
vest)  principally  applies  the  argument  drawn  from  the 
mode  in  which  the  shares  are  given  over.    But  what 
are  the  grounds  on  which  he  holds  the  shares  not  to 
have  vested  ?  Not  merely  because  they  are  given  over 
— but  because  he  thought  it  apparent  from  different 
provisions  in  the  will,  that  the  testatrix  did  not  mean 
any  of  the  legatees  io  take  an  interest  in  the  residue     - 
before  twenty-one,  except  in  so  fer  as  the  executors 
were  authorized  to  make  an  expenditure  for  mainte- 
nance or  preferment.    Every  thing  beyond  what  might 
be  wanted  for  those  purposes  was  to  be  accumulated. — 
Until  twenty-one,  none  of  them  was  to  have  any  right 
to  the  accumulation;  and,  if  they  all  died  under  twenty-  . 
one,  the  residue  with  the  accumulations  was  to  go  over 
to  the  testatrix's  nephew.  That,  to  be  sure,  was  incon- 
sbtent  with  the  notion  of  a  vested  interest  in  a  residue, 
which  entitles  the  legatee  to  the  produce  of  such  residue 
even  when  the  payment  is  postponed  till  twenty-one. 
But  in  the  present  case,  there  is  not  a  single  circum- 
stance or  expression  in  the  will,  that  has  been  relied 
upon,  as  shewing  an  intention  to  defer  the  vesting,  ex- 
cepting  the  bequest  over.    The  directing  payment  to  Direction  for 
be  made  at  twenty-one  does  not  postpone  vesting,  even  payment  at  21 
in  the  case  of  a  common  legacy,  still  less  in  the  case  of    ^'  "^  ^  * 

a  residue.    There  is,  indeed,  a  clause  authorising  the  .    .. 

'  '  »         eveo  ID  the  case 

executors  to  apply  the  interest  and  dividends  of  the  of  a  commoo  le- 
diildren's  portions  for  their  education,  maintenance,  gacy ;  and  still 

or 


»*L/        dot  »•  '^'Tl »  "T*"'* '  ^  «1»  i»  *■  "^ 
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BICHARD  HARDMAN,       -       -    Plaintiff;        fj^i 

AND  1815» 

JOHN  JOHNSON,  HENRY  LAWRENCE,  and 
BENJAMIN  CORFE,       -        -    Defendants. 

[The  taXkming  case  was  decided  before  the  period 

«t  which  these  Reports  commence ;  but  it  is  in- 

terted  in  this  place  on  account  of  its  reference  to 

the  principle  of  one  of  the  points  in  RandaU  t. 

Ru9$etty  which  see  ante^  p.  190.] 

UOB^/ZTJO^r^SOJV,  being  possessed  of  certain  Testator  giTes 

Xl/  messuages  and  premises  at  lAverpoolj  under  a  *®  **^  daughter 

lease  firom  the  mayor  and  corporation,  for  the  lives  of  ,  '  *   ^  j^ 

^  '^  '  1.1/.  held  under  the 

himself  ^  X*       # 

corporation  of 

JL.  for  three  lires  and  twenty-one  years  after  the  death  of  the  snnriTor, 

^  for  all  his  estate  and  interest  therein."     He  giTes  other  parts  of  his 

property  to  his  son,  and  two  other  daughters ;  and  the  residae  of  hises- 

tate,  real  and  personal,  to  be  equally  dirided  between  his  three danghteis 

and  his  son ;  with  a  proTiso  that,  In  case  of  the  death  of  any  without 

leayiog  issue,  ^^  the  dying  child  or  children's  share  or  share$**  should 

go  over  to  and  be  divided  among  the  surrirors ;  followed  by  a  clause 

that  any  or  either  of  his  said  children  who  should  dispute  his  will  should 

hftTe  no  b6n6fit  from  any  thing  therein  contdned,  but  the  share  or  shares 

therein  before  giren  to  him,  her,  or  them,  should  go  to  the  others. 

B.  enters  on  the  leasehold  ghren  her  by  the  will,  and,  after  the  ez- 
pirattoo  of  the  three  life8,but  during  the  twiBoty-one  years  which  com- 
menced on  the  death  of  the  survl? or,  obtains  a  renewal.  She  then  dies^ 
after  the  expiration  of  the  twenty-one  years,  without  issue,  having  by 
her  will  given  the  premises  to  J.  J.  ^<  for  all  her  estate  and  interest 
therein."  On  her  death,  &,  the  only  sur? iying  child  of  the  testator,  en- 
ters by  virtue  of  the  proviso  in  his  will.  J.  J.  brings  ejectment,and  re* 
covers  possession;  and  afterwards  purchases  the  reversion  In  fee,  for  which 
the  option  Is  given  him,  as  tenant  of  the  premises,  by  the  corporation. 

Heid,  That  the  proviso  In  the  will,  with  reference  to  the  subsequent 
clause,  extended  to  all  the  interests  taken  by  the  children  under  the 
will,  and  was  not  confined  to  the  residue  only ;  the  meaning  of  the 
word  shares  being  explained  by  that  subsequent  clause. 

Heldy  also.  That  the  renewed  lease  was  purchased  by  B.  as  trustee 
of  the  term,  and  went  over  to  5.  upon  her  death  without  issue. 

But, 
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Hardman 

V. 

Johnson. 
But,  with  re- 
spect to  the  re- 
Tersion  in  fee,  it 
wasfurtherheld, 
That  J.  J.  was 
a  poTchaser 
thereof  for  his 
owD  benefit, 
there  not  being 
enough  in  the 
case  to  extend 
to  it  the  prin- 
ciple upon 
which  diere^ 
newed  lease  was 
held  to  be  taken 
for  the  benefit 
of  those  in  re- 
mainder* 


himself  and  two  other  persons  and  the  life  of  the  sur^ 
vivor,  and  for  a  term  of  twenty-one  years  expectant  on 
the  death  of  the  survivor,  made  his  will,  by  which,  after 
devising  certain  other  estates  to  his  son  Thomas  Johnson 
(subject  to  certain  annuities),  he  gave  and  devised  the 
premises  in  question  to  hu  daughter  Bettj/ Johnson^  her 
executors,  &c.  during  all  his  term  and  interest  therein. 
He  then  gave  another  leasehold  estate  to  his  daughter 
Elleny  her  executors,  &c.  for  and  during  all  his  term 
and  interest  therein;  the  reversion  of  certain  other  estates 
(subject  to  a  term  of  years  subsisting  therein)  t^  hie 
two  daughters  Beiti/  and  Ellen^  their  heirs  and  astigM 
for  ever,  as  tenants  in  common ;  the  reversion  of  othepr 
premises,  also  on  lease,  to  his  daughter  Sarah/  his 
household  goods,  furniture,  &c.  to  his  wife,  during  her 
widowhood,  and,  upon  her  death  or  second  marriage,  to^ 
be  divided  among  his  three  daughters,  or  such  of  them 
as  should  be  then  living ;  and  the  residue  of  all  hisestatee^ 
real  and  personal,  to  his  said  son  and  daughters,  their 
heirs,  executors,  &c.  to  be  equally  divided ;  with  a  pro- 
viso, ^^  that  in  case  any  of  his  said  children  should  die 
^^  without  issue  living  at  his  or  her  decease,  the  dying 
^^  child  or  children's  share  or  shares  of  his  said  estate 
^^  therein  before  respectively  given  to  him,  her,  or  them^ 
^^  should  go  to  and  be  equally  divided  among  the  sqt- 
^^  vivors  or  survivor,  their,  his,  or  her  heirs,  executors^ 
*^  &c. ;"  and  he  thereby  directed  that,  if  any  of  his  said 
children  should  cause  any  differences,  disputes,  or  law- 
suits, to  be  had  or  brought  touching  any  matter  or  thing 
in  his  will  contained,  with  intent  to  alter  the  plain  sense, 
true  intent,  or  meaning  thereof,  or  should  refuse  to  com- 
ply with  the  same,  then  and  in  such  case,  such  of  his 
said  children  as  should  cause  such  differences  should  have 
no  benefit  or  advantage  from  any  thing  in  bis  said  will^ 
but  the  share  or  shares  therein  before  given  to  him,  her, 
or  them,  should  go  to  the  others  of  his  said  children ; 

and 
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imd  he  thereby  appointed  his  said  wife  and  son^and  his      Hardman 

daoffhter  Ellen,  executors  of  his  will.  ,    ^* 

**  '  Johnson. 

The  tesUtor  died  on  the  SOth  of  April  1760,  leaving 
Us  son  Thomas  his  heir  at  law,  and  his  three  daughters 
named  in  the  will;  and  after  his  death  Beitj/  Johnson 
entered  into  the  possession  of  the  corporation  lands 
deidaed  to  her,  and  continued  possessed  thereof  till  her 
death.  In  1769,  the  last  of  the  three  lives  for  which 
the  aaine  were  holden  expired,  whereupon  the  term  of 
twenty-one  years  expectant  on  the  death  of  the  survivor 
oenimeneed ;  and,  in  the  month  of  December  of  that 
year,  BeUy  Johnson  obtained  a  renewal  of  the  lease  for 
the  livesof  herself  and  of  two  other  persons,  and  twenty- 
one  years  expectant  on  the  death  of  the  survivor. 

.  Thomas  Johnson  (the  son  of  the  testator)  died  in  the 
lifetime  of  Betty,  leaving  a  son,  John^  (the  defendant,) 
Ut  heir  at  law,  and  heir  at  law  of  the.testalor.  Ellen 
nrvived  Thomas,  and  also  died  in  the  lifetime  of  Betty, 
withont  issue  and  unmai  ried.  In  1764,  Sarah  married 
Biehard  Hardman  the  plaintiflT. 

Betty  Johnson  died  in  1798,  without  issue  and  unmar^ 
ried,  leaving  her  nephew  the  defendant  John  Johnson 
bar  heir  at  law,  and  Sarah  (the  plaintiff's  wife)  the  only 
remaining  child  of  the  testator,  her  surviving,  having 
firat  made  her  will,  whereby  she  gave  the  premises  in 
question  to  the  defendant  John  Johnson,  his  executors, 
&€•  for  all  her  estate  and  interest  therein  (subject  to 
the  payment  of  debts  and  legacies  in  case  thejresidue  of 
Imr  estate  should  be  insufficient  for  that  purpose) ;  and 
appointed  the  said  defendant,  and  Richard  Hardman 
(the  plaintiflf),  her  executors. 

m 

Upon  the  death  of  Betty  Johnson  without  issue  and 

unmarried 
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nnmanriedas  aforesaid,  the  plaintiff  and  his  wifeeffteNfi: 
into  possession  of  the  premises  in  qaestioQ)  BolwJIb^ 
standing  her  will,  claiming  to  be  entitled  under  the  will 
of  the  testator  by  the  plaintiff's  wife  haring  sttrrited 
all  (he  other  children  of  the  testator.  In  1800,  the  d^ 
fendftnt  John  Johnson  brought  an  ejectment,  mi  whidi 
he  recovered  possession  of  the  premises ;  the  Court  iff 
R.  B.  being  of  opinion  that,  Betty  Johmon  hwiog' 
procured  such  renewed  lease  of  the  premises,  tbe  mhM 
passed  by  her  will;  and,  since  taking  possession, "betel 
bought  the  reversion  of  the  same  premises  by  virtue  oT 
an  option  granted  him  by  the  corporation,  as  the  peMM 
appearing  to  be  entitled  to  the  lease  thereof.  TheplailN 
tiff*s  wife  died  in  the  same  year,  ISOO,  leaving  the  plafH^ 
tiff  her  husband  (who  had  taken  admtnttratiow>  jtf8^ 
Richard  Hardman  the  younger,  her  eldest  son  and 
heir  at  law.  This  Richard  Hardman  had  become liaak- 
nipt,  and  the  other  defendants  were  his  assigneei^' 


The  bill,  stating  these  fects,  insisted  that  the  dl^ 
fendant  Johnson  having  purchased  the  reversion'  ^nrfer 
such  circumstances,  the  plaintiff  ought  to  be  heMefb^ 
titled  to  the  benefit  of  the  purchase ;  offering  to  pay 
the  money  for  the  same;  charging  also  that  BMy 
Johnsontook  the  new  lease  of  December  1769,  snlject  itt 
equity  to  the  same  conditions,  limitations,  and  provisoes^ 
as  the  original  lease  was  made  subject  to  by  the  will-of 
the  testator ;  and  therefore  prayed  that  the  defendant 
John  Johnson  might  be  decreed  to  conveythe  premises 
comprised  in  the  deed  of  the  15th  of  December  1769  to 
the  plaintiff  and  his  heirs  for  ever,  and  to  delrver  op 
possession  thereof,  and  also  to  convey  to  the  plaintiff' 
the  reversion  in  fee  expectant  on  the  determinatiott 
of  the  last-mentioned  grant,  and  to  account  fbr, :  and^ 
pay  over  to  the  plaintiff  the  rents  and  profits  during 
the  time  he  had  been  in  possession  or  receipt  thereof; 

the 
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^Cbe  fSaintiff  ofiering  to  pay  Um  such  part  of  the  6ne 
fiir  renewslX^  ^^J)  ^^  ^  should  appear  to  be  entitled 
tOy  aiiA  also  the  purchase  money  fi>r  the  reversion,  with 
inferesl^  in  ease  it  should  appear  that  that  purchase 
money  wamot «  distinct  sum  from  the  purchase  money 
of  ttie  other  premises  purchased  by  him ;  and  a  r^ 
fefOMO  to  the  Master  to  ascertain  and  state  what  was 
the  yalue  of  the  reversion  at  the  time  of  the  purchase, 
and  what  ought  to  be  paid  to  the  defendant  by  the 
jffaunitiff  in  respect  thereof. 


951 
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The  defendant,  by  his  answer,  insisted  that  the  dauso 
of  survivorship  was  confined  to  the  residue ;  which,  by 
Ae  clause  immediately  preceding,  was  given  to  all  the 
Aildren,  equally  to  be  divided  amrnig  them.  That  the 
premises  in  question  were  devised  to  Beity  Johnrnn^ 
abedutely,  for  all  the  testator's  interest  therein,  which 
interest  expired  long  before  her  death,  and  she  after- 
wards, to  the  time  of  her  death,  continued  in  possession 
under  the  new  lease  granted  her  by  the  Corporation  and 
purchased  with  her  own  money.  That,  in  the  trial  of 
eyeetment,  the  merits  of  the  case  had  beeo  solemnly 
argued.  He  ftirther  said,  that  he  had  purchased  the 
iweision  for  a  valuable  consideration^  together  with 
other  lands  adjoining,  without  distinction,  under  the 
same  contract. 

BeUwaii.Pafkerj  for  the  plaintiff. 

Sir  &.  BomiUjf  and  Horm^  for f the  defendant 


The  Mastb  A  of  the  Rolls,  on  the  first  question,  (vis. 
whether  the  proviso  in  the  will  of  Robert  Johnson  re- 
ferred to,  and  controuled,  the  former  specific  bequests, 
or  alluded  only  to  the  gift  of  the  residue  immediately 
preceding  it,)  observed  that  the  word  ^^  shares"  C^  the 

"  dying 
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^^  djing  children's  shares  of  bis  said  estates'')  was  more 
applicable  to  property  given  generally  than  to  what  was 
specific,  viz.  the  distinct  portions  before  given  to  idl  the 
children ;  but  that  the  question  must  always  be,  in  what 
sense  it  was  used  in  the  particular  instance : — ^that  here 
it  might  be  doubtful,  on  the  first  clause,  what  was 
actually  meant,  but  that  which  followed,  excluding  from 
all  benefit  or  advantage  under  his  will  such  of  his 
children  as  should  dispute  it,  and  directing  that  their 
^^  shares"  should  go  over  to  the  others,  made  it  clear 
that,  in  using  the  word,  he  had  reference  to  every  be- 
quest under  that  will. 


As  fo  the  other  question,  he  said  it  was  (as  far  as 
respected  the  reversion  purchased  by  the  defendant)  a 
new  one  ;  bu(  he  should  hesitate  a  good  deal  before  he 
veflised  to  apply  to  it  the  principle  which  had  been 
established  as  to  the  renewal  of  a  lease ;  and  that  it 
would  be  dangerous  to  allow  the  trustee  of  a  term  to 
resort  to  the  owner  of  a  reversion  to  become  a  purchaser 
for  his  own  benefit ;  for  by  that  means  he  would  debar 
his  cestuy  que  trust  of  the  fair  chance  of  renewal,  getting 
into  his  own  hands  the  power  to  grant  a  renewal  or  not 
at  his  option.  Asa  new  point.  His  Honour  said  he 
would  take  time  to  consider  it. 


On  a  following  day.  His  Honour  stated  it  to  be  his 
opinion,  that  the  plaintifi^  was  entitled  to  the  benefit  of 
the  renewed  lease;  but  not  to  the  benefit  of  the  pur- 
chase made  by  the  defendant  of  the  reversion. 
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IN    TUE 


IGH  COURT  OF  CHANCERY,  1817, 

57  Geo.  Ill,  1817. 


e  ATTORNEY  GENERAL,  at  llie  Relation  of    jnJy  14-17. 
:BENJAMINMANDER,aiultheRevercnclJOIIN 
STEWARD,  Informant,  and  the  said  BENJAMIN 
lVIANDERandJOnNSTEWAllD,PLAiNTiFis; 

AND 

JOSEPH  PEARSON,  JOSEPH  STANLEY, 
JOSEPH  BAKER,  THOMAS  WILLIAMS, 
BENJAMIN  STANLEY,  and  ABEL  WHITE- 
HOUSE,  -  -  -  Defendants. 

THE  information  and  bill,  filed  on  the  Istof  jPc-  Information  and 
hruary^  1817,  stated  that  about  150  years  ago,  a  bill  to  quiet  the 

*Oeetiiig-house,  or  place  of  worship  for  Protestant  Dis-  possession  of 

.         the  relators 
senters       ,,..«, 
and  plamtifis 

(one   claiming  as  the    surTiving    trustee,  the  other  as  minister,  of 

a  Protestant  Dissenting  meeting-house) ;  for  an  appointment  of  new 

trustees;    and    an    injunction    to   stay  proceediggs  in  ejectment    by 

the  defendants,  claiming  also  to  be  trustees  of  the  meeting-house. 

Upon  motion  for  an  iojuDctton,  it  appearing  that  the  meeting-house 

Vol.  IIL  A  a  was 
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18  n.         senters  firom  the  established  church,  was  erected  in  John^ 
iireeL  Wolverhampton  ;  and,  as  well  at  the  time  of  erect- 

General       ^^S  ^^^  same,  as  from  time  to  time  since,  irarious  grants 
V.  and  pecuniary  bequests  and  other  endowments  had  been 

Pearson.  made  thereto  by  different  persons,  for  the  purposes  of 
was  erected  in  supporting  a  minister,  and  of  defraying  the  expenses 
the  year  1701,  of  repairing  and  maintaining  the  same,  and  for  other 
under  a  trnst-  purposes  of  a  like  nature.  That  the  said  meeting-house, 
deed,  whereby  together  with  an  adjoiniDg  building,  which  was  used  as 
the  purpose  ^  school-room  and  as  a  vestry  for  transacting  the  secular 
il  (( f  til  affiiirs  of  the  congregation,  and  together  with  a  d  welling- 
worship  and  l>^U8e,  also  adjoining,  which  had  for  many  years  past 
serrioe  of  h&en  used  as  the  residence  of  the  minister  for  the  time 

God;"  the         being  officiating  in  the  said  meeting-house,  wasorigi- 
plaiDtiffs  and      nally  vested  in  the  names  of  trustees  for  the  purposes 
relators  con-      aforesaid,  and  declarations  of  trust  thereof  were  duly 
tending,  from     executed  by  such  trustees  ;  and,  as  such  trustees  had 
^  ^"![?j*  Au^f  ^"  **°^®  *^  ^*™®  ^'®^>  ^^  become  incapable  to  act  in 
the!  teation      ^^®  trusts,  new  trustees  had  been  nominated  and  ap- 
wasfor  promot-  Pointed,  and  the  said  meeting-house  and  premises  had 
ing  the  doctrine  of  the  Holy  Trinity,  and  that  the  trnst  conld  not 
be  diferted  from  the  purpose  for  which  it  was  intended;  the  defendants 
insisting  that  the  intention  was  as  general  as  the  purpose  ezpreited, 
and  had  no  regard  to  any  particular  tenets ;  it  beiag  also  made  a 
qaestion,  whether  a  trust  for  tapportiag  Unitarian  worship  is  legal  and 
can  be  supported;  and  it  being  farther  disputed  who,  according  to 
the  true  construction  of  the  deed,  were  entitled,  as  trustees,  to  the 
possession ;  and  whether  the  minister  of  a  Dissenting  congregation, 
elected  for  a  limited  period,  is  afterwards  remofable  at  pleasure;  aad 
also  as  to  the  constroction  of  the  deed,  and  as  to  an  alleged  agreement 
or  understanding  between  the  parties,  with  regard  to  such  remoTai :  the 
iaj auction  was  granted  (upon  the  parties  undertaking  to  abide  by  such 
order  as  the  Conrt  should  thereafter  make),  and  it  was  referred  to  the 
Master  to  Inquire  in  whom  the  legal  estate  was  vested,  the  particular 
otject  (with  respect  to  worship  and  doctrine)  for  which  the  trust  was 
created,  the  usage  of  Protestant  Dissenters  as  to  the  election  of  ml- 
nbters,  and  the  duration  of  their  office,  and  whether  any  agreement  or 
understanding  relative  thereto  subsisted  between  the  parties. 

been. 
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hmn,  by  proper  conveyances  from  the  surviving  or  con- 
tiBuing  truatieesi  conveyed  to  and  vested  in  snch  sur- 
yiving  or  contupuing  trustees  |ind  the  new  trustees 
joMdy>  PP<^Q  ^  trusts  aforesaid,  and  the  rents  and 
pipfits,  &p.  from  time  t6  time  paid  to  the  trustees,  or 
|9  the  uuMjAfit^  for  the  tin^e  being,  and  by  them  applied 
to  the  purposes  for  which  the  same  were  so  given. 
ThMy  10  the  year  1776,  the  plaintiflT,  Mmdery  (with 
<yt|ie^  persons  sim^  deceased^)  was  du}y  nominated  and 
9{>PQUiM  to  be  a  trustee  jointly  with  the  then  sur- 
fjb^qg  or  cqn^nuing  trustees^  and  the  trust  premises 
WffP  bj  pepper  4eeds  conveyed  U^  and  vested  in  them, 
jffiffMj  ^iM>  ^^  continuing  or  ^rviviog  trustees,  and 
t^  fg^f&ei  were  then  become  vested  in  Mandsr  solely  by 
ffgjlit'  <9f  survivorship.  Th^t  the  meeting-house  was 
jl|[;jypnally  built  by  Protestant  Dissenters,  professing 
^j^pitarianispi,  ^nd  for  mapy  years  such  principles 
Wlf^  professed  by  the  subscribers  ^Ad  congr^;atioB 
aasembling  therein,  ^d  the  said  ^everel  funds  and  en- 
^pwments  were  by  the  trusts  thereof  dechired,  or  by  the 
jptentjioxis  of  the  donors  directed,  to  be  expended  (and 
were  iiGCordingly  for  many  yeaiB  l^\d  f>ut,)  in  maift* 
tfdni^g  and  prpmotipg  a  belief  in  the  doctrifie^  of  the 
^oly  Trinity,  and  the  ministers  from  time  to  time  offi- 
ejnting  in  the  said  meeting-honse  were  Trinitarians ; 
but}  in  the  year  1783,  a  divi^on  in  opinion  fkrt^  be- 
tween the  then  trustees  (about  ten  i^  puml^er)  fmd  )the 
subscribers,  as  to  who  should  succeed  to  the  then  vacant 

fff&pe  of  minister,  Mo4  thp  ]9teyerend : —  Jameson 

mm  <theceupon  elated  by  ^  cppsidemMe  minority  of 
ttuB.jtrmJtetep  and  spbs^riber^,  .eml  was  duly  invited  to 
Pf^^ide  py^  |he  /congregatjpn ;  but  the  minority  of  the 
fj^n  fictiJ9g  irjq»teeup  ^nd  subscribers  obtained  possession 
0f  the  m^eting-hpjui/^  and  premises,  and  entirely  ex- 
fsk^i^  Jjm^sfiH  ifydffiirof^f  and  prooe^ed  to  elect  ea4 
qiU  The  IQleverei^d  Samuel  GrijffU/u  to  the  office  of 

A  a  S  minister, 


1817. 
Attornet- 

GBNXaAL 

V. 

PxAasov. 
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minister,  which  call  was  accepted  by  him,  and  he  offi- 
ciated therein  for  several  years,  during  which  time  he  re- 
ceived the  profits  and  emoluments  of  the  office  arising 
out  of  the  said  grants  and  endowments,  although  he  never 
preached,  nor  professed  to  believe,  the  doctrines,  for  the 
maintenance  of  which  the  meeting-house  was  originally 
built  and  the  said  grants  and  endowments  made ;  and  ever 
since  that  time  the  trust  premises  had  been  appropriated 
to  support  and  teach  doctrines  wholly  opposed  to  those  of 
the  original  founders,  and  contrary  to  the  original  trusts 
or  intentions  of  the  institution.  That,  since  Mander  was 
appointed  a  trustee,  there  had  been  no  regular  nomina; 
tion  of  trustees,  but  various  persons  had  from  time  to 
time  intruded  themselves,without  being  properly  elected, 
or  having  the  premises  duly  conveyed  to  them,  and  had 
received  and  misapplied  the  rents,  &c.  That  the  defend- 
ants then  claimed  to  be  trustees  of  the  premises,  and  were 
in  the  possession  and  receipt  of  the  annual  income  arising 
therefrom.  That  the  plaintiff,  Steward^  was  then,  and 
for  some  time  past  had  been,  minister,  and  was  enti- 
tled to  the  full  emoluments  of  the  office,  arising  as  well 
from  the  endowments,  as  from  subscriptions  for  pews, 
and  voluntary  subscriptions;  and  the  plaintiff,  Mander^ 
as  surviving  and  sole  trustee,  was  entitled  to  the  pos- 
session of  the  trust  premises,  and  to  receive  the  annual 
income  arising  from  the  said  funds  and  endowments, 
pursuant  to  the  trusts  thereof. 


The  bill^and  information  charged  that,  according  to 
the  custom  established  in  the  meeting-house,  and  to  the 
original  trusts  thereof  no  new  trustee  could  be  choeen, 
without  the  consent  of  all  the  surviving  or  continuing 
tmstees.  That  Mander  had  never  assented  to  the  no- 
mination of  the  defendants ;  and  that,  at  no  time  aince 
be  (MandtrJ  was  appointed  a  trustee,  the  whole  <^the 
trustees  for  the  time  being  had  coBcnrred  in  the  chcNoe 
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of  new  trastees,  and  therefore  the  defendants  were  not 
properly  authorised  to  become  trustees,  or  to  take  upon 
themselves  the  execution  of  the  trusts,  and  there  had  been 
no  legal  or  effectual  conveyance  made  to  them.  That 
the  intention  of  the  donors  was  to  promote  the  belief  of 
the  Holy  Trinity,  and  that  the  Meeting-house  was  built 
by  the  voluntary  subscriptions  of  persons  having  like  in- 
tentions ;  but  the  defendants  had  not  so  employed  the 
same,  and,  since  they  had  been  in  possession,  the  doc- 
trine of  the  Holy  Trinity  had  not  been  taught  in  the 
Meeting-house ;  but  that  they  belonged  to  a  sect  of 
Protestant  Dissenters  called  Unitarians,  professing 
themselves  to  be  opposed  to  Trinttarianism ;  and,  there- 
fore,  the  said  meeting-house  and  premises,  and  the  an- 
nual income  of  the  said  trust-funds  and  endowments, 
had  not  been  applied  pursuant  to  the  trusts  thereof. 


1817. 


Attornby- 
General 

PsiLRSOM. 


The  plaintiff*  Steward  charged,  that  he  was  Minister 
of  the  congregation,  and  did  then  conscientiously 
and  publicly  profess  to  believe  in  the  Trinity,  and  as 
such  was  entitled  to  the  use  of  the  Meeting-house, 
for  the  purpose  of  public  worship,  and  to  the  occu- 
pation of  the  school-room  and  dwelling-house  thereto 
adjoining,  and  to  receive  and  be  paid  the  surplus  re- 
venue of  the  trust.-funds  and  estates,  after  all  out«>going8 
were  deducted.  That  he  had  been  minister  for  more 
than  three  years,  and,  during  that  time,  the  defendants 
had  not  only  allowed  him  a  very  small  part  only  of 
the  revenues  by  way  of  stipend,  but  had  endeavoured 
to  get  possession  of  the  meeting-house  and  school- room, 
and  to  exclude  him  from  the  occupation  thereof,  and 
for  such  purpose  had  lately  affixed  new  locks  and  bolts 
to  the  doors,  and  locked  up  the  iron  gates  leading  into 
the  court-yard,  and  the  frontdoors  of  the  meeting-house, 
and  refused  to  allow  to  the  plaintiff^  any  part  of  the  an- 
nual income  arising  from  the  trust  premises. 

The 
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The  inferni&tion  ilnd  bill  fiirther  charg;ed,  that  fbe 
defeiidatit6  threatened  to  proceed  to  elect  a  new  minister^ 
and  permit  faitn  to  receive  the  revenues,  but,  not  being 
trustees  daly  appointed,  were  wholly  incompetent  so  to 
act;  and  neveKheless  they  had  proceeded  to  serve  the 
plaintiff  Steward  with  a  notice  to  the  following  effect : — 
^  SOth  JafiUarj/  1817.  We,  the  trustees  of  the  Dissent- 
^  ing  meeting-house,  and  the  property  thereunto  be- 
^'  longing,  in  Johfi'Street  in  this  town,  beg  to  acquaint 
^^  you  that  we  have,  in  conjunction  with  the  subscribers, 
^  elected  the  Reverend  Mr.  Guj/  to  be  the  minister  of 
^  the  aforesaid  nieeting-house.  We  therefore  give  you 
^^  iibtioe  thereof,  and  desire  that  you  will,  without  delay, 
^  give  us  possession  of  the  same.  We  request  your 
^  immediate  attention,  and,  should  we  not  receive  jrouf 
^^  aiitwto  ih  the  aflSribative,  on  or  before  Thurfday  next^ 
^^  we  shall  conclude  it  is  not  jour  intention  to  comply 
'^  With  this'  notice ;''  which  notice  Was  signed  by  four  of 
Hkh  defendants ;  and  they  then  threatened  to  proceed  to 
hw  ib  obtain  possession  of  the  premises ;  whereas  t&e 
said  plaintiff  charged,  that,  as  minister,  he  could  not 
be  dismissed  without  his  own  consent,  or  gross  immoral 
conduct;  that  he  had  been  guilty  of  no  such  gross  im- 
litbrality  of  conduct,  but  had  constantly  perfortaded  the 
duties  imposed  upon  him ;  and,  flirther,  that,  as  well 
the  plaintiff  Mahder  as  a  majority  of  the  then  sub- 
scribenr  to  the  meetiilg,  weire  in  fkvour  of  his  continu- 
ing in  the  said  d£Sce. 


The  plaintiff  Mahder  also  charged,  that  the  defend- 
ants had  obtained  pbssession  of  title-deeds,  &c.  relat- 
ing to  the  premises,  and  refused  to  permit  Hke  plaintiff 
to  see  or  have  possession  thereof. 


The  prayer  was  for  an  account  of  the  trust  premises ; — 
a  declaration  that  the  plaintiff  Mander  was  entitled  to 
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r#tein  poeseasion  of  the  meeting-home,  Sec.  upon  the 
trusts  aforesaid,  and  that  he  might  be  quieted  in  such 
possession  by  injunction ; — a  declaration  also  that  the 
said  plaintiff  was  entitled  to  receire  the  annual  income 
of  the  tmst  premises,  to  be  by  him  applied  to  the  pur- 
poses aforesaid,  end  that  the  defendants  might  be  de- 
creed to  deliver  up  to  him  all  tide-deeds,  &c.  in  their 
possession,  and  to  account  with  him  for  all  monies  re- 
ceived by  them  in  respect  of  the  premises,  and  of  the 
application  thereof,  and  to  pay  to  him  what  should  ap- 
pear to  be  doe  from  them  on  such  account,  to  be  by  him 
applied  to  the  purposes  aforesaid ;— 4hat  the  plaintiff, 
Siewmd^  might  be  quieted  in  his  office  of  minister,  and 
m  the  use  of  the  meeting-house,  fbr  the  purpose  of  pul>- 
Ue  worship,  and  in  the  occupation  of  the  school-room, 
Tttstry,  and  dwelling-house,  by  die  like  iojunction,  until 
he  diould  have  been  legally  dismissed,  and  a  new  mi- 
nister  duly  elected ;-— that  new  trustees  might  be  ap- 
pointed joindy  with  ManieTj  and  that  the  trust  premises 
Bsigfat  be  duly  conveyed  to  Mmfkkr  and  such  new 
trvslaes  jot«dy;^-4ind  an  injunction  to  restrain  the  de- 
fimdants  finom  intermeddling  with  the  meedng-honse 
and  promisee,  and  from  all  proceedings  at  law  to  recover 
possession  thereof,  and  fVom  interfering  in  the  execution 
of  the  trusts  thereof,  and  fttNB  electing  and  nominating 
nay  other  minister  in  the  room  of  Steward^ 
JUsiMfer's  consent. 


1817. 


Attornet- 
Gbnsral 

Peabsow. 


The  defendants,  by  thnir  answer,  stated  diat,  in  the 
year  1701,  a  meeting-bonse,  or  plnce  of  worahip  for 
Protestant  Dissenters  finom  the  Established  Church,  or 
for  each  ^rposes  as  mentioned  in  the  deed  after  stated, 
was,  (under  soch  circumstances,  and  in  such  manner  as 
tberehu  ataled,)  erected  in  Jobn'Sireei^  W^hoerkmnpKm* 
That,  by  an  lodentnre  of  feofiment,  dated  the  18th  of 
Beptemhcr  1701,  between  John  Rrnsd  of  die  one  part, 
1  and 
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9ind  Joseph  Turton  the  elder,  Thomas  SuttonjJohn  Seottj 
and  Abraham  Pearson^  of  the  other  part,  it  was  witnessed 
that,  in  consideration  of  10/.,  the  said  Russel  granted,  eii<- 
feoffed,and  confirmed  unto  the  said  Turton^  &c.  their  heirs 
and  assigns^the  premises  whereon  the  said  meeting-house 
was  erected,  and  on  which  it  was  then  standing,  to  hold 
unto  the  said  Turion^  &c.  their  heirs  and  assignsfor  ever. 


That,  by  an  indenture  dated  the  30tb  October  1701, 
lietween  the  said  Joseph  Turton  iheelder jThomasSution^ 
John  Scott^  and  Abraham  Pearson^  of  the  one  part,  and 
John  StubbSy  minister,  together  with  several  other  per- 
sons therein  named,  parties  thereto,  of  the  other  part, 
after  reciting  as  aforesaid,  and  further  reciting  that, 
.since  the  time  of  the  purchasing  of  the  above-mentioned 
parcel  of  land,  at  the  charge  of  all  the  parties  thereto^ 
and  others,  there  was  then  erected  and  built  a  large  new 
structure  thereon ;  it  was  thereby  witnessed,  that  it  was 
granted,  agreed,  and  declared,  by  and  between  the  {»r* 
ties  thereto,  that  the  aforesaid  grant  was  in  trust  for  the 
purposes  aftermentioned,  and  the  purchase-money  re- 
mitted by  the  said  Joseph  RusseL  And  it  was  the  true 
intent  of  all  the  parties  to  the  said  grant,  and  all  others 
who  had  contributed  towards  the  building,  that  there 
should  be  a  house  built  upon  the  said  parcel  of  land, 
(which  had  since  been  done  accordingly,)  and  the  same 
was  intended  for  a  meeting-house  for  the  worship  and 
service  of  God.  That  the  pews  therein  should,  from 
time  to  time,  be  disposed  of  by  the  order  of  the 
trustees  for  the  time  being,  or  the  major  part  of  them ; 
and  that,  upon  the  death  or  removal  of  any  one  or  more 
of  the  trustees,  it  should  be  lawful  for  the  residue,  or  the 
major  part  of  them,  within  two  months  next  following, 
to  nominate  and  elect  such  persons  to  be  trustees,  for  the 
purposes  therein  mentioned,  as  should  supply  the  va- 
cancies of  such  as  should  so  happen  to  die,  or  remove 
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their  habitations  out  of  the  town  of  Wolverhampton^  and 
the  precincts  thereof.  That  the  number  of  the  trustees 
should  be  continued  to  twelve  or  more,  and  that  they, 
or  the  major  part  of  them,  should  from  time  to  time,  upon 
any  meeting  to  be  appointed  to  consult  upon  matters  in 
any  respect  relating  to  the  said  meeting-house,  make  such 
ordera  therein  as  they  should  think  convenient;  such 
orders  to  be  binding  on  all  parties  concerned.  That  due 
notice  should  be  given  of  all  such  meetings,  and  a  book 
kept  for  such  orders  so  to  be  made  thereat.  And  then 
Allowed  this  clause,  viz»  '^  That  if,  at  any  time  theqe^ 
^  after^  meetings  for  the  worship  and  service  of  God 
^  should,  be  prohibited  by  law,  and  thereby  the  meeting 
^^  house  should  become  useless,  it  should  be  lawful  ibr 
^^  the  trustees  for  the  time  being  to  sell  and  dispose  of  the 
^'  same,  the  money  raised  therefrom  to  be  disposed  of 
^'  to  such  charitable  uses  as  the  trustees,  or  the  major 
^  part  of  them,  should  appoint;  or  otherwise  to  convert 
^^  the  said  meeting-house  into  dwellings  for  the  use  of 
^^  the  aged,  infirm,  and  impotent  people,  who  live  in  the 
^^  fear,  and  attend  upon  the  worship  of  God,  to  dwell 
^^  in,  as  the  said  trustees,  or  the  major  part  of  them, 
^^  should  nominate  or  appoint."  And  it  was  thereby 
further  provided,  ^^  that  if  any  of  the  trustees  for  the 
^^  time  being  should  misbehave  themselves  in  thema- 
^^  nagement  of  the  trust,  or  should  do  any  thing  8can« 
^^  dalous  or  offensive  to  the  residue  of  the  trustees,  or 
^^  any  of  them,  it  should  be  lawful  for  the  residue  of 
^^  the  trustees  to  call  a  meeting  in  manner  aforesaid, 
^  and,  upon  hearing  such  misbehaviour,  &c.  they  the 
5^  said  trustees,  or  the  major  part  of  them,  should  have 
<<  power  to  remove  any  such  persons  from  the  trust, 
^^  and  to  elect  other  fit  persons  in  their  places.'' 


18ir. 
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That  by  indentures  of  lease  and  release  (17th  and 
18th  of  December  1742)  between  JVilliam  Pearson^  of 
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ibe  one  part^  andJt^eph  TurUm  and  others  t&erehl 
Banied  As  parties  thereto,  of  the  other  part,  after  iwit^ 
ing  the  deed  of  1701,  and  that  Abraham  Peatsom  1mA 
surrived  Joseph  Turton  the  elder,  ThomoM  SmUom^  and 
John  Scott,  and  died  tearing  the  said  fFilUam  PeatMm^ 
(party  thereto  of  the  first  part,)  his  son  and  heif) 
whereby  the  title  in  law  to  the  premises  rested  in  him 
the  said  William  Pear$im,  and  that  the  several  partiea 
thereto  of  the  second  part  had  been  dnly  chosen  tme* 
tees  of  the  said  meeting-»hotise,  and  the  iaid  ffUttam 
Pearion,  in  falfilment  of  the  abore  trusts,  did  gmtil^ 
frc*  itnto  theTsaid  Joieph  TurUm  and  others,  (partiea 
thereto  of  the  second  part,)  their  heirs,  fte.  all  liii^ 
said  premises,  upon  the  trusts  aforesaid. 


That,  by  ibdenture  of  feoffbent,  dated  the  leth  oT 
1773,  made  and  etecuted  bj  and  between  JnftH 
MameU  and  others,  of  the  first  part,  the  said  Jutflk 
Tknion  and  others,  (among  whom  was  the  pUidtUT 
AfeiHbr,)  of  the  second  part,  and  John  Cole^  Dissetttilig 
aainister,  of  the  third  part,  redting  that  ail  the  tmHeee 
appointed  by  the  last^mentioned  iudeilture  weM  siliee 
dead,  ekoept  the  said  parties  thereto  of  the  fiM  party 
and  that  the  said  parties  thereto  of  the  second  part  hai 
been  chosen  trustees  for  the  purposes  aforesaid^  it  was 
witnessed,  that  the  said  parties  of  the  fii^t  part  did 
grant,  &:c.  unto  the  said  parties  of  tlie  second  part,  tfaeir 
heirs,  &c.  all  the  said  premises,  in  trust  for  the  par* 
poses,  Ax.  mentioned  in  the  said  deed  of  ]70L  This 
indenture  contained  a  power  of  attorney  to  deliTetr 
seisiki,  with  a  memorandum  of  lirerj  of  seisin  indoned. 


The  answer  flirther  stated,  that,  by  indenturaa  of 
lease  and  release  ( Ist  and  2d  of  February  1720)  between 
Jein  Seoit  of  tke  mm  part,  and  Joseph  Tnrttm^  nnd 
others  tfaerein  named  aa  parties  thereto^  of  Ihe  nilnr 
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parish  WA8  witnesfled,  tbat,  forthe considerations  therein 
mentionddy  the  said  John  Scott  did  grant,  &c.  unto  the 
said  Joseph  Ikirton,  &c.  their  heirs,  &c.  an  acre  of  land 
therein  described,  in  trust  to  permit  the  rents,  issues, 
and  profits  to  be  received  by  Abraham  Pearson^  (long 
since  deceased,)  during  his  life,  and  after  his  decease  by 
the  minister  for  the  time  being,  who  should  be  the 
StAted  and  settled  minister  of  the  congregation  or 
society  of  Dissenting  Protestants  belonging  to  the  said 
nieeting-house,  towards  the  support  and  maintenance  of 
sdcli  minister,  for  ever.  But  in  case  the  statute  then  in 
fbhie,  entitled,  ^^  An  Act  for  exempting  their  Majesties' 
^  t^rotestant  Subjects  dissenting  from  the  Church  df 
'^  England  from  the  Penalties  of  certain  Laws,''  (tf) 
should  at  isiny  time  thereafter  happen  to  be  re- 
pealed, and  the  said  congregation  should  by  law  bis 
prohibited  to  assemble  for  the  Worship  and  service  of 
God,  that  then  and  in  sUch  cade,  the  trustees  should, 
from  time  to  time,  during  su6h  prohibition,  pay  the 
wiiole  of  the  rents,  issues,  and  profits  to  the  (lei^bii 
tiiat  was  minister  of  the  con^gation  at  the  titbd  df 
such  repeal  or  prohibition,  for  and  during  hts  life, 
for  his  sole  use  and  benefit,  and,  after  his  death,  \o 
and  fbr  the  use  and  betiefit  of  such  silenced  Protestant 
Dissenting.  Minister,  or  Mihisters,as  the  trustees  fbr  the 
time  being,  or  the  major  gart,  should  nominate  and  ap- 
print;  provided  that,  when  and  as  often  as  any  of  th^ 
trustees  should  die,  of*  desert  or  forsake  the  said  coto- 
gregation,  and  should  chang^e  or  become  of  any  oth^l* 
religion  or  persbasion  Whatsoever,  contft^ry  to  bud  dif- 
ferent tvom  the  said  Congregation ;  or  ita  case  any  ofthe 
said  trustees  should,  at  any  time  thereafter,  remove 
kight  miles  distant  firom  the  town  of  Woherhamptonj  to 
ihhabit  or  dwell,  that  then  and  in  every  such  case  the 
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(a)  The  ToieraUon  Aict,  1  W.  ji^  M.  c.  18. 
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snrviviDg  or  other  trustees,  or  the  major  partySbouU^ 
withio  -  ■  days  aext  after  such  decease,  desertioo, 
or  removal,  by  any  note  or  memorandum  in  writing  to 
be  subscribed  by  the  said  trustees,  or  the  major  part  of 
them,  elect  and  nominate  one  of  the  most  sufficient  aub« 
stantial  persons  of  the  congregation  to  be  trustee,  in  the 
place  of  him  or  them  so  dying,  deserting,  or  removing-; 
and,  in  case  the  said  trustees,  or  the  major  part,  should 
refuse  or  neglect,  within  such  time,  so  to  elect  and  noQii- 
nate,  &c.  then  it  should  be  lawful  to  and  for  the  minister 
of  the  said  congregation  for  the  time  being,  (if  an;  such 
there  be,)  or  else  for  such  silenced  DissentingProtestant 
minister,  or  ministers  as  aforesaid,  for  the  time  beingy 
to  whom  the  rents  and  profits  of  the  premises  therebf 
granted  should  .of  right  appertain,  by  any  note^  &c* 
under  his  or  their  hand,  to  elect  and  nominate  siich 
trustee  or  trustees,  upon  the  same  trusts  as  afovesadd^ 
and  so  from  time  to  time,  &c.  whereby  the  said  trust 
might  have  a  perpetual  continuance,  and  might  not  come 
to  or  vest  in  the  heirs  of  any  surviving  trustee^  or  in 
any  person  or  persons  whatsoever  not  of  the  said  con- 
gregation. 


That  by  indenture  of  feoffment  (6th  of  August  ITTS,) 
made  and  executed  by  and  between  Richard Fowler^oi 
the  first  part,  the  ^id  John  Marshall  and  others  (among 
whom  were  the  plaintiff'ili^i^^er  and  one  Isaac  Headlky\ 
of  the  second  part,  and  the  said  John  Cole  of  the  third 
part,  after  reciting  the  indentures  of  1720,  and  that 
Richard  Fowler  (one  of  the  parties  thereto  of  the  second 
part)  had  survived  all  his  co-trustees,  and  was  since 
dead,  leaving  the  said  Richard  Fowler^  (party  to  the  now 
stating  indenture,)  his  son  and  heir,  whereby  the  title  in 
law  to  the  said  premises  vested  in  him,  and  that  the  said 
John  Marshall^  and  the  several  other  persons,  (j^rties 
tliereto  of  the  second  part,)  had  been  duly  chosen  trus- 
tees; 
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ifles;  and  the  said  John  Coky  as  minister  of  the  said 
meeting-house,  had  requested  the  said  Richard  Fowler^ 
(party  thereto,)  to  convey,  &c.  it  was  witnessed,  that, 
•ih  pursuance,  &:c.,  the  said  Richard  Fozoler  did  grant, 
ftc.  viito  the  said  John  Marshall^  &c.,  their  heirs,  &c., 
all  the  -said  premises,  &c.,  upon  the  trusts  aforesaid. 
mm  indenture  also  contained  a  power  of  attorney  to 
delirer  seisin,  with  a  memorandum  of  livery  of  seisin 
indorsed. 
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The  answer  further  stated,  that,  in  or  about  the  year 
178S,  a  sum  of  200/.  was  given  by  the  will  of  the  said 
John  Marshall  to  and  for  the  use  of  the  society  of  Pro- 
tWitant  Dissenters  attending  the  said  meeting-house; 
•md  another  sum  of  200/.  was  also  given  by  the  will  of 
Abraham  Hillj  to  and  for  the  use  of  the  said  society. 
That  the  two  last-mentioned  sums  (with  99/.  155. 
which  had  from  time  to  time  been  accumulated)  were 
invested  by  the  trustees  of  the  meeting-house  in  the 
purchase  of  800/.  3  per  cent,  reduced  annuities,  which 
was  sold  out  in  the  year  1807,  under  the  authority 
and  direction  of  the  major  part  of  the  said  trustees, 
and  produced  the  sum  of  SOS/.,  S40/.  (part  whereof,) 
•was  applied  in  the  purchase  of  certain  leasehold 
houses,  and  the  residue,  amounting  (after  certain  de- 
ductions) to  S60/.,  lent  out  at  interest  to  a  brother 
iof  the  plaintiff  Mander^  upon  the  security  of  his  pro- 
niseory  note.  That  the  sum  of  100/.  was,  in  1800) 
given  by  the  will  of  the  said  Benjamin  Corson^  upon 
trust  to  be  put  out  at  interest,  or  invested,  and  the 
produce  from  time  to  time  to  be  paid  to  the  minister, 
for  the  time  being,  who  should  officiate  at  the  said 
ineeting-house ;  and  that  in  March  1793,  the  trustees 
therein  named,  together  with  the  then  trustees  of  the 
ineeting-house,  purchased  therewith,  and  with  63/. 
raised  by  voluntary  subscription,  a  leasehold  stable, 

which 
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.  )iAd  fiince  boea  remoFed. 

AxTo^irsT* 

GstfsaAL 

V.  J?bB  defendants  admitted  that  there  was  adjmning  to 

^^^^^       the  meetingrhouse  a  building  used  as  a  sdundfTOOHi 

and  a  Testi^  for  transacting  the  aSairs  of  the  eongro- 

gation,  bat  said  that  the  same  was  biiiU  in  the  year 

1794,  and  the  expense  discharged  by  voluntary  snlir 

scription  of  the  defendants  and  other  members  ^  Ikp 

congregation,  neither  of  the  plaintiflb  (to  the  best  of 

their  knowledge)  haying  contributed  thorato* 


They  iilse  admitted  that  there  was  a  dweUing-liai 
ai^oiniag  the  meeting-hoiisei  which  had  s^uMtilMP 
(bat  not  uniformly  for  many  years  past)  bem  naai.  v 
Urn  residence  of  the  minister,  but  said  that  the 
had  at  other  times  b^n  fet  to  other  pecsons  io 
manner  as  the  trustees  for  the  tiaie  being,  or  Aha 
jority,  had  thought  proper* 

They  admitted  that,  as  the  trustees  of  the  meetkig^ 
bouse  and  premises  had  from  time  to  time  died,  or  fair 
come  incapable  toact,  or  declined,  or  disqualified tliMfe- 
selFes  from  acting,  new  trustees  had  been  appeintadf 
and  the  premises  conveyed  to  and  vested  in  them  joiiitfj 
wid^thesurvuringoroontinuiogtrustees.  That,siii^tfNgr 
(the  defendants)  hadfaeen  trustees  of  the  premises,  m4 
(Aey  heliei^)  prior  to  that  period,  the  rents  apd  prpfitp 
had  been  from  time  to  time  paid  to  the  trustees^  ^r  |to 
the  minister,  fx  the  time  being,  and  by  themappUed.to 
|he  purposes  for  which  the  #aroe  were  so  giv^n.  Thqr 
admitted  that  all  the  trustees  named  i^n  the  deedp  ^4k^ 
ifith  of  Aprils  and^th  of  August  1773,  jpef^pei^O^^ 
wereainoe  dead,  wiA  the  ^jcc^piipn  .of  tins  ptoiitiiiy 
Mander,'  and  s^id  4bey  nfere  iad^jysed  4hajt  the  hgll 
(Bstate  in  one  fifth  otflm  pr^ms^  cpmprifed  in  tb^^^mt' 

and 
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pud  in  twDHUKtbp  pf  the  premisM  eompiiied  in  tlie  «e» 
MOd,  of  tli0  mid  deeds,  bad  become  vested  in  tbe  said 
plwiliff  solely  by  rigbt  of  survivorsbip.    They  could 
fN>l  f0t  fiNPthy  of  their  belief  or  otherwise,  whether  the 
wnntipf  hopse  was  originally  built  by  Protestant  Dis- 
iMterspCfffessing  Trinitarianism,  nor  whether  for  many 
years  ipd  down  to  what  time,  such  principles  were  pro- 
Isssed  hgr  the  congregation  assembling  there ;  saye  that, 
fa  <b(S  year  1780|  some  of  the  congregation  (as  they 
helimred)  professed  to  be  Trinitarians,  and  others  pro- 
fessed different  sentiments.    They  denied  (to  the  best  of 
ttejr  belief)  that  the  trust  funds  and  endowments  were 
by  Ao  trusts  thereof  declared,  or  by  the  intentions  of 
Ike  ^kmors,  or  by  any  other  means,  directed  to  be,  or 
thettba  aame  were  for  flsaoy  years  or  down  to  any  time 
MpSMded  in  maintaining  and  promoting  a  belief  in  the 
#oetrilie  of  the  Holy  Trinity;  and  on  the  contrary,  they 
inmsted  that  the  meeting-house  and  premises  were  by  the 
■aid  d^eds  appropriated!  for  the  purpose  of  promoting  the 
vorsbip  and  service  of  Almighty  God,  and  for  the  use  of 
JRaatestaat  XNssenters,  without  any  mention  of  Trinita- 
mnisniy  or  any  other  docirine  whatever,  to  be  preached 
IP  a uoh  meeting-house :  and  said  that  sn^  fiinds  and 
MdfMvments  had  been  (as  ibey  believed)  so  applied  ac- 
^Itfdingly*    They  knew  not  whether  tbe  ministers,  from 
tuno  to  time,  wore  Trinitarians,  <ir  how  otherwise ;  but 
tt^atated  that,  in  tbe  year  1788,  a  division  in  opinion 
sgrose  aiaoog  the  then  tr4istees  (ten  in  number),  end  the 
mribacrifaers,  as  to  who  should  succeed  ^to  the  office  of  mi- 
liistor  then  vaeant.    That  Mr.  Jameson  was  not  upon 
tbat^Qccasion  elected  by  a  majority,  but,  on  the  con- 
trary (as  appeared  by  a  memoraiidum-book  in  their 
possession,  containing  a  fuU  and  particular  account  of 
aU  matters  relating  to  that  occasion),  that  much  dissen- 
akm  took  place  among  the  then  trustees  as  to  the  invita- 
lioil  ^f  Jameson^  which  was  objected  to  by  six  out  of  the 
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ten,  and  actually  given  by  a  minority  of  four,  the  mi 
who  objected  refusing  to  sign  the  invitation,  and  abd 
subsequently  refusing  to  allow  Jameson  to  officiate  aft 
minister.  That  the  majority  (and  not  the  minority)  of 
the  said  then  acting  trustees  and  subscribers  obtoined 
possession  of  the  meeting-house  and  premises^  and 
excluded  Jameson  therefrom,  by  reason  of  his  not 
being  duly  invited  or  elected.  That  the  majority  ia 
like  manner  proceeded  to  elect  Reverend  Samuel 
GriffUksy  who  accepted  their  call,  and  officiated  as 
minister,  from  his  appointment  in  1783,  to  his  deatii 
in  1801,  and,  during  such  time,  received  the  profits 
and  emoluments  of  the  office  arising  out  of  the  aaid 
grants  and  ^  endowments.  They  denied  (to  the  best  of 
their  belief)  that  Griffiths  never  professed  to  belief)6| 
or  never  preached,  the  di^ctrines,  for  the  maintenance 
of  which  the  meeting-house  was  originally  built  and 
the  said  grants  and  endowments  made,  and  said  that 
(on  the  contrary)  he  did  (as  they  believed)  preaek 
the  word  of  God,  which  were  the  doctrines,  for  Ch^ 
promotion  whereof  the  said  meeting-house  was  erected. 
They  said  tnat,  prior  to  January  1793,  all  the 
trustees  appointed  by  the  deed  ( ]  8  April  YlH)  had 
died,  except  Benjamin  Corson^  Peter  Pearson^  Abra^ 
ham  Harper,  John  Hichcox,  and  the 'plain  tiff.  jlfoitdSer^ 
and  all  the  trustees  appointed  by  the  deed  of  6th  AuguH 
1773,  had  died  except  the  said  Benjamin  Corson^ 
Peter  Pearson,  Abraham  Harper,  and  John  Hickcar^ 
together  with  Isaac  Ileadley,  and  the  said  Plaintiff. 
That,  from  the  year  1783,  the  plaintiff  Mander  declined 
and  ceased  to  act  as  trustee  under  either  of  the  deed% 
and  changed  his  place  of  worship,  and  ceased  to  be  a 
subscriber  to  the  meeting-house,  or  to  frequent  the  sam^ 
and  he  was  therefore  to  be  considered  (as  defendants 

• 

were  advised)  to  be  no  longer  a  trustee  under  such  last* 
mentioned  deeds,  or  either  of  them.  That  the  said  Imi 
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Headktf  never  acted  as  a  trustee  under  the  deed  of  6th 
o(  August  1778,  and  died  without  having;  ever  so  acted. 

That  about  the  latter  end  of  1792,  a  meeting  took 
place  (pursuant  to  the  powers  contained  in  both  deeds 
of  1701  and  1720)  for  the  election  of  new  trustees  in 
the  place  of  such  as  were  then  dead  or  had  declined  or 
ceased  to  act  under  the  trusts  of  the  said  deeds  respect- 
ively ;   and  it  was,  upon  such  occasion,  agreed  by  the 
surviving  trustees  then  present,  or  the  major  part,  that 
iiie  several  persons  therein  mentioned  (among  whom 
Were  the  defendants,  Baker^  Pearson^  and  Joseph  and 
Thonuss  Stanlej/)y  should  be  elected  and  Appointed  to 
^tX  as  trustees  under  both  deeds,  together  with  Corson^ 
JPtier  Pearson^  Harpety  and  HickcoXy  in  the  place  or 
stead  of  the  plaintiff  Mander^  and  Htadley^  by  reason 
of  their  having  so  ceased  or  declined  to  act  as  aforesaid ; 
and,  in  pursuance  of  such  arrangement,  a  deed  (9th 
January  J 1793)  was  duly  made  by  and  between  the  said 
Corson^  Peter  Pearson^  Harper^  Hickcos,  and  the 
plaintiff  ilfander,  (as  such  surviving  trustees  df  the  pre- 
mises contained  in  the  deed  of  1701,)  of  the  first  part, 
the  said  several  persons,  together  with  Headley  (as 
such  surviving  trustees  of  the  premises  contained  in  the 
deed  of  1720),  of  the  second  part,  and  the  four  defend- 
ants, together  with  the  other  persons  so  elected  as  afore- 
said, of  the  third  part,  whereby,  after  reciting  that  for 
the  purpose  of  preserving  and  continuing  the  charitable 
Qsetf  therein  mentioned,  the  said  surviving  trustees  had 
proceeded  to  the  choice  of  new  trustees  as  aibresaid,  it 
wasi  witnessed  that  they  the  said  parties  thereto  of  the 
first  and  second  parts  respectively  did  grant,  &c.  unto 
the  said  parties  thereto  of  the  third  part,  their  heirs,  &c., 
all  the  said  respective  premises  upon  the  trusts  of  the 
'  said  indentures  of  1701  and  17S0  respectively.    This 
deed  also  contained  a  power  of  attorney  from  the  par- 
VoL.  III.  Bb  ties 
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ties  thereto  of  the  first  part,  to  Griffiths^ ''  to  give  quiet 
^^  and  peaceable  possession  and  seisin  of  the  premises 
^^  in  the  name  of  the  whole  unto  the  several  parties 
^^  thereto  of  the  third  part,  or  any  two  or  more  of  them 
^^  to  the  use  of  all,  to  be  had  and  held  according  to  the 
^^  tenor  thereof.''  But  no  livery  of  seisin  was  indorsed 
thereon.  The  last  stated  deed  was  duly  executed  by 
the  parties  of  the  first  and  second  parts  respectivel/y 
except  Manderj  who  refused  to  execute  the  same  when 
tendered,  and  had  never  since  executed,  and  HeadUy^ 
who  also  never  executed,  and  was  since  dead.  Two  of 
the  defendants,  ( Whitthouse  and  Benjamin  Stanley , J 
said  that,  although  they  considered  themselves  as  hav- 
ing been  duly  nominated  trustees  under  the  said  deed^ 
yet  they  had  long  since  declined,  and  did  then  decline, 
to  act  in  the  trusts  thereof. 


The  answer  went  on  to  state,  that  about  the  end  of 
Marchj  1813,  the  office  of  minister  was  vacant,  and  the 
four  other  defendants  (as  the  sole  acting  trustees),  with 
the  privity  and  consent  of  the  congregation  then  at- 
tending the  meeting-house,  invited  the  plaintifi*.  Steward, 
to  officiate  as  minister,  and,  after  he  had  so  done  for  a 
short  time,  and  had  declared  himself  of  religiousopinions 
approved  by  the  congregation,  and  preached  and  en- 
forced doctrines  in  unison  with  their  sentiments,  he  was 
invited,  at  the  desire  of  the  congregation,  to  become  the 
minister  and  preacher  of  such  meeting-house  for  the  li- 
mited period  of  three  years  from  the  23d  of  May,  1813, 
and,  having  accepted  such  invitation,  thereupon  entered 
into  possession,  as  from  the  said  9Sd  of  May,  1813,  of  the 
dwelling-house.  That,  after  the  expiration  of  the  three 
years,  he  continued,  without  any  renewal  of  his  appoint- 
ment, to  take  upon  himself  to  officiate  as  such  minister ; 
and  that  the  said  four  defendants,  and  the  other  members 
x)f  the  congregation,  having  become  dissatisfied  with 
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his  conduct,  and  having  discovered  (as  the  fact  was) 
that  he  had  changed  his  religious  tenets,  it  was  deter- 
mined by  them  that  he  should  no  longer  so  officiate ; 
whereupon,  on  the  1st  of  September,  1816,  a  meeting 
took  place  of  the  trustees  and  other  members  of  the  con- 
gregation, when  the  following  resolutions  were  proposed 
and  adopted  by  all  present  except  two  of  three  who  i  mme- 
diately  afterwards  acceded  thereto),  viz.  "  That  we  do 
*^  not  consider  or  acknowledge  the  Rev.  John  Steward 
"  as  minister  of  the  congregation  since  the  2Sd  of  Jl/fly 
^^  last.     That  his  continuing  to  officiate  since  that  time 
^^  18  against  the  wishes  of  the  trustees  and  subscribers, 
^^  and  a  violation  of  the  terms  on  which  he  was  invited. 
^^  That  we  have  reason  to  suppose  a  change  has  taken 
^^  place  in  his  sentiments,  which,  together  with  his  time 
^^  having  expired  on  the  23d  of  Afay  last,  it  is  not  tlie 
<^  wish  or  inclination  of  the  trustees  to  renew  the  con- 
^^  nexion.     That  he  be  immediately  informed  of  this 
^^  detemlination,  and  that  he  be  requested  to  leave  the 
^^  chapel,  dwelling-house,  and  premises,  without  delay. 
^^  But  in  order  that  he  may  not  complain  of  any  ille- 
^*  gality  or  unfairness,  it  is  resolved  that  he  be  requested 
^^  to  supply  the  congregation  for  a  term  not  exceeding 
^  three  months,  and  that  he  be  remunerated  for  his 
<<  services  during  that  time."    That  such  resolutions 
were  afterwards  communicated  to  S/ezz^ar//,  accompanied 
with  an  intimation  from  the  trustees  that  the  same  had 
been  passed  in  the  expectation  that  he  would  not,  during 
bis  stay,  preach  any  doctrines  objectionable  to  the  con- 
gregation:  but  he  nevertheless  did  preach  doctrines 
objectionable  to  the  congregation,  and  refused,  at  the 
expiration  of  the  time  therein  mentioned,  to  give  up  the 
occupation  of  the  dwelling-house,  or  to  desist  from 
acting  as  minister,  and  continued,  in  defiance  of  the 
remonstrances  and  exertions  of  the  trustees,  to  live  in 
Abe  said  dwelling-house,  and  to  officiate  as  such  minister, 
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and  that  he  still  continued  so  to  do.  They  admitted 
that,  since  the  expiration  of  the  three  months,  he  bad 
not  received,  and  insisted  that,  from  that  time,  be  was 
not  entitled  to  receive,  the  emoluments  of  the  office* 
They  denied  that  Mander^  as  sole  surviving  trustee, 
was  entitled  to  the  possession  of  the  premises,  and  the 
receipt  of  the  annual  income  ther^f.  They  denied 
that,  according  to  the  custom  established,  and  to  the 
original  trust,  no  new  trustees  could  be  chosen  without 
the  consent  of  all  the  continuing  trustees,  it  being  ex- 
pressly declared  by  the  deeds  that  the  act  of  the  major 
part  should  be  binding;  and  they  insisted  that  Mander 
roust  be  considered  (more  especially  by  reason  of  his 
having  permitted  the  defendants  to  remain  in  the  un- 
disturbed possession  for  twenty-three  years,  and  more, 
from  January^  1793,  to  September ^  1816,)  to  have  as- 
sented to  their  nomination  as  trustees ;  and  they  there- 
fore also  insisted  on  the  deed  of  9th  Januaryy  1793,  as 
a  legal  conveyance. 


They  did  not  know  that  the  intention  of  the  donors 
was  to  promote  the  belief  of  the  Holy  Trinity,  no  such 
intention  being  expressed  in  the  trust-deeds.  '  They  ad- 
mitted that  while  they  (the  defendants)  were  in  pos- 
session of  the  meeting-house  the  doctrine  of  the  Holy 
Trinity  bad  not  been  taught  there,  except  by  the 
plaintiff  Steward^  who,  after  having  for  three  years 
preached  and  inculcated  the  Unitarian  doctrine,  in  or 
about  the  beginning  of  Odoher  then  last  (for  the  first 
time,  as  the  defendants  had  been  informed,)  began  to 
preach  and  inculcate  the  doctrine  of  Trinitarianism. 
They  said  that  they  (the  defendants)  were  not,  each  of 
them,  of  exactly  the  same  religious  opinions:  but,  al- 
though of  difierent  persuasions,  they  all  believed  in  the 
ipcistence  of  God,  and  the  propriety  of  worshipping  aad 

serving  QfxAy  and  insisted  that  the  question  as  to  thdr 
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relfgioas  belief  was  irrelevant  to  the  matter  in  dispute 
in  the  cause,  and  that  the  intention  of  the  persons  en- 
dowing the  chapel  was,  that  it  should  be  a  meeting- 
house for  the  worship  and  service  of  God,  and  for  the 
benefit  of  Protestant  Dissenters,  without  regard  to  any 
particular  tenets. 
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The  answer  went  on  to  state,  That  Steward  was  ori- 
ginally  invited  by  a  letter  from  the  said  four  defendants 
and  the  subscribers,  to  the  following  effect:'*— ^^  To 
^Mhe  Reverend  Mr.  Steward.  We,  the  undersigned 
^  trustees  and  subscribers  of  the  Dissenting  meeting- 
^  house  in  S/.  John's  Street^  Wolverhampton^  do  hereby 
^  invite  you  to  become  our  minister  for  the  period  of 
^  three  years  from  the  time  you  commence  your  duties 
**  among  us.  Wolverhamptorij  5th  April,  1813."  That, 
after  receiving  the  same.  Steward  informed  them  that 
he  was  much  pleased  that  the  invitation  was  for  only 
three  years,  and,  shortly  afterwards,  wrote  and  sent  to 
them  an  acceptance  of  such  Invitation,  addressed  ^^  To 
the  trustees  and  subscribers*'  of  thd  said  meeting-house, 
wherein  he  expressed  himself  (among  other  things)  to 
the  effect  following: — ^^  Christian  Friends,  I  accept 
*^the  invitation  you  have  giten  me,  with  cordiality. 
^^John  Steward.^^ — The  four  defendants  admitted,  that, 
about  the  80th  of  October  then  last,  they  endeavoured 
to  get  possession  of  the  meeting-house  and  school-room 
and,  (in  consequence  of  his  not  acceding  to  the  con- 
dition annexed  to  his  prolonged  invitation,  but  having, 
in  violation  thereof,  preached  religious  doctrines  ob- 
jectionable to  the  whole  congregation),  to  exclude 
Steward  from  the  occupation  thereof,  and  insisted  that 
they  were  justified  in  so  doing.  They,  in  like  manner, 
admitted  their  haviAg  affixed  new  locks  and  bolts  to 
the  gates,  as  mentioned  in  the  information,  but  said, 
that,  on  the  SOth  of  the  same  month,  Mander  (together 
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with  other  persons  hired  for  the  purpose)  did^  in  the 
presence  of  Steward^  break  open  the  meeting-house^ 
and  take  possession  thereof,  and  had,  ever  since,  un- 
lawfully retained  possession  thereof;  that  he  instigated 
Steward  to  continue  to  preach  there,  and  informed  him 
that  he  would  protect  him  in  so  doing ;  that,  therefore. 
Steward  continued  still  to  preach,  though  be  had  no 
authority,  and,  in  consequence  thereof,  all  the  persons 
who  had  theretofore  frequented  the  meeting-bouse,  and 
subscribed  to  its  support,  bad  withdrawn  therefrom, 
and  ceased  to  attend  the  same. 


The  answer  further  stated,  that,  on  the  20th  of 
January  then  last,  Joseph  Guj/^  a  Dissenting  minister, 
was  duly  elected,  nominated  and  appointed  by  the  said 
four  defendants,  (as  sucb  acting  trustees),  with  the 
unanimous  consent  of  the  congregation  theretofore 
attending  the  meeting-house,  and  of  the  subscribers  to 
the  support  thereof,  in  the  manner  prescribed  by  the 
said  deeds,  and  especially  the  deed  of  1701,  to  be  the 
minister  and  preacher  of  the  said  meeting-house,  and 
insisted  that  he  thereupon  became  entitled  to  oflSciate 
in  the  said  meeting-house,  and  to  have  possession  of  the 
dwelling-house  belonging  thereto,  as  well  as  the  rents, 
issues,  and  profits  of  the  trust  premises ;  submitting 
that,  under  these  circumstances,  the  said  Joseph  Guy 
was  a  necessary  party  to  the  suit. 

The  defendants  therefore  insisted,  that  they  ought 
not  to  be  restrained  from  proceeding  at  law  to  obtain 
possession  of  the  premises.  They  also  insisted  that 
Mander  ought  to  be  declared  by  the  Court  to  haveaban* 
doned  his  trust,  and  to  have  given  up  the  same,  and  to  be 
compelled  forthwith  to  make  and  execute  proper  con- 
veyances of  the  premises  to  the  four  defendants,  and 
sucb  new  trustees  as  they  might  appoint ;   that  be  was 

not 
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not  entitled  to  have  the  title-deeds,  the  possession  of 
which  thej  (the  defendants)  admitted ;  and,  gene- 
rally, that  the  plaintiffs  were  not  entitled  to  any  part 
of  the  relief  prayed. 

The  plaintiffs  now  moved  for  an  injunction  to  restrain 
the  defendants  from  further  proceeding  at  law  in  the 
ejectment  brought  by  them,  with  another,  against  the 
said  Benjamin  Mander  and  John  Steward^  for  the  re- 
covery of  the  meeting-house  and  premises  in  the  plead- 
ings mentioned,  and  from  all  other  proceedings  at  law 
to  recover  possession  thereof,  until  the  hearing. 

Sir  Samuel  Romillj/j  Harty  Shadwellj  and  Ching^ 
in  support  of  the  motion. 

That  institutions  of  this  nature  are  properly  cha- 
rities, calling  as  such  for  the  interference  and  protection 
of  this  Court,  in  cases  of  abuse,  has  been  long  completely 
established,  and  lately  recognized  in  The  AUomej/'Ge" 
neralv*  Fowler*  (a)  The  minister  of  such  an  institution, 
where  there  is  an  endowment,  is  entitled  to  his  man- 
damus to  be  admitted,  or  restored,  to  the  office ;  as  in 
The  King  v.  Barker'{3  Burr.  1265.) ;  The  King  v.  Jo- 
iham  (3  T.  R.  575.)  The  question  now  before  the  Court 
is  one  which,  in  this  view  of  the  nature  of  the  institution, 
there  can  be  no  doubt  of  the  Court  having  authority  to 
decide,  viz.  Whether  the  trustees  can  be  suffered  to 
divert  the  charity  from  that  which  was  its  original  and 
only  proper  object,  by  devoting  it  to  another,  which 
could  not,  by  any  possibility,  have  been  within  the  in- 
tent of  the  founder. 

It 


(a)  15  Ves.  86.  And  see 
AUomey^Generai  v.  Lord 
Dudley^  Geop.  146. 

The  principle  of  these  cases. 


it  18  conceived,  can  be  ne 
other  than  that  which  was 
laid  down  by  Lord  Mansficldj 


1817, 

Attornet^ 
General 

Pearson. 
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It  must  be  admitted,  tbat  nothing  appears,  as  to  this 
object,  upon  the  fiice  of  the  trust-deed :  but  the  lerj 
silence  of  that  instrument  is  enough  to  establnh  the 

propo- 


in  Evans^B  case  (a),  when, 
speaking  of  the  Toleration 
act,  he  18  reported  to  have 
said,  that  noo- conformity  is 
rendered  by  that  act  ^<  not 
only  innoceiit  but  lawful," 
and  thatthe  protecting  clauses 
of  the  statute  '^  have  put  it, 
not  merely  under  the  con- 
nivance, but  under  the  pro- 
tection of  the  law — have  es* 
iabUshed  it.  For  nothing  can 
be  plainer,  than  that  the  law 
protects  nothing  in  that  very 
respect,  in  which  ft  is,  at  the 
same  time,  in  the  eye  of  the 
laW)  a  crimen  Dissenters,  by 
the  Act  of  Toleration,  there- 
fore, are  restored  to  a  le- 
gal consideration  and  capa- 


city •"  **  The  judgment  of 
the  Court  of  Delegates,"  ob- 
serves Dr.  Fumeaux^  in  his 
first  letter  to  BUtckstane  up- 
on the  subject  of  the  case  re- 
ferred to,  ^<  was  grounded  ea- 
tirely  on  this  opinion,  That 
the  Toleration  act  removed 
the  crime  as  well  as  the 
penalty  of  mere  Non-Con- 
formity." And  again,  <<  The 
more  the  idea  of  legal  pro» 
tecUan  is  examined,  the  more 
will  it  appear  to  justify  the 
strong  expression  of  Lord 
Mansfieldj  concerning  the 
Dissenting  worship— That  H 
is  establMed.  If  the  justices 
of  the  peace  at  Quarter-Ses- 
sions,  or  the  register  of  the 

Bishop's 


(a)  Eixms  t.  The  Chamberlain  of  London,  (Appendix 
to  Fumeaux^s  Letters.  2  Burn's  EccK  Law  207.  And 
HarrieoH  t.  Evansj  (in  Error)  G  Bro.  P.  C.  181.) 

**  There  never  wa9  a  single  instance,  from  the  Saxon  times 
to  our  own,  in  which  a  man  was  ever  punished  for  erroneoM 
opinions  concerning  rites  and  modes  of  worship,  btd  tqion 
some  positive  law.  The  Common  Law  of  England^  which  is 
only  common  reason  or  usage,  knows  of  no  prosecution  for 
mere  opinions.  For  atheism^  blasphemy^  and  reviling  the 
Christian  religion^  there  have  been  instances  of  persons  being 
prosecnted  and  punished  upon  the  Common  Law:  bui  bare 
non^cof^formUy  is  no  sin  by  Ote  Common  Law**  Per  L.  C  J. 
Mmsjieldj  2  Burn,  218.    And  see  Mr.  J.  Foster^s  opiAieD 


on  the  same  case*  ib.  300. 
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proposition  contended  for,  because  the  doctrine,  now 
preached,  and  attempted  to  be  supported  in  that  place 
of  worship,  was,  at  the  time  of  its  foundation,  illegal ;  be* 
ing  expressly  excepted  out  of  the  provisions  of  the  To- 
leration Act  (1  W.  and  M.  c.  18.)  then  recently  passed; 
an  act  framed  for  the  indulgence  of  Dissenters  in  all 
forms  and  modes  of  worship  then  in  use  among  them; 
the  enactments  of  which  the  great  body  of  Dissenters 
themselyes  had  a  principal  part  in  drawing  up ;  and 
yat,  so  fiur  were  they  from  considering  the  doctrine  <^ 
Unitarianism  as  among  the  objects  of  the  protection  then 
sought  by  them,  that  the  16th  section  (which  received 
their  general  assent  and  sanction)  provides,  ^^  That  any 
^  person,  in  his  preaching  or  writing,  denying  the  doc* 
^  trine  of  the  Blessed  Trinity,  shall  be  excluded  from 
^  every  benefit  and  advantage  thereof."  At  the  time  of 
the  foundation  of  this  charity,  therefore.  Unitarian  wor« 
riiip  was  neither  legal  nor  tolerated  (a) ;  and  it  was  con- 


1817. 


Bishop's  Court,  should  refuse 
to  register  a  Dtsseafting  place 
of  worship,  a  mandamui  aU 
vaysis,  and  must  be,  granted, 
upon  applicatioB,  to  compel 
them  to  the  discharge  of  their 
doty."  It  Is  upon  the  same 
principle,  that,  in  The  King 
V.  Barker  (Bnn.  1265.),Lord 
Mansfield  observes,  *<  A  dis- 
pute, who  shall  preach  Chris* 
Uan  ckariiffy  may  raise  impla- 
cable linda  aod  animosities, 
in  breach  of  the  pablic  peace, 
to  the  reproach  of  goTcrn- 
meot,  aod  the  scandal  of  re- 
ligion ;  and  to  deny  this  writ 
would  be  putting  Protestant 
Dissenters,  and  their  religions 


worship,  out  of  the  protection 
of  the  law.  TTte  case  h  en* 
tUled  to  that  protection,  and 
cannot  haTO  it  in  any  other 
mode  than  by  granting  this 
writ." 

(a)  Surely  this  does  not 
follow.  The  worship  of  the 
Sapreme  Being  according  to 
Uoitarian  principles  was 
never  illegal ;  and  it  is  be- 
lieved to  be  an  historical  fact, 
that  many  Unitarian  congre- 
gations qualified  under  the 
Toleration  Act,  and  were 
protected  by  that  Act  in 
their  liDori^*  Andsee/^of^, 
p.  385.  note. 

sequently 


Attornxt- 
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sequently  impossible  that  any  public  place  of  worsbiff 
could  exist  in  the  eye  of  the  law,  which  was  expressly 
framed  for  preaching  that  doctrine.  Can  it  then  he 
contended  that  the  trustees  of  this  institution  have  the 
right  of  capriciously  displacing  a  minister  who  happens 
to  preach  the  contrary  doctrine,  which  alone  the  law  re« 
cognizes  and  allows  to  be  promulgated  ?  and  when,  also^ 
it  appears  to  have  been  by  no  means  the  intent  of  the 
founder  that  the  trustees  should  have  such  a  power,'  or 
that  the  minister  should  in  any  case  be  liable  to  removal, 
except  for  neglect  of  the  duties  of  his  situation,  or  im* 
morality  of  conduct  ?  But  even  if  it  were  possible  so  to 
contend,  had  the  purposes  of  the  institution  in  other  re^ 
spects  been  adhered  to,  it  could  not  be  said  that  the  pre- 
sent trustees  retain  the  right  which  is  so  imputed'  t6 
them,  since  the  number,  which  ought  to  have  been  kept 
up  to  twelve,  has  been  suffered  to  fall  to  five  only,  and 
no  authority  whatever  is  vested  but  in  a  majority  of 
the  whole  constituted  list.  Besides  which — to  say  no* 
thing  of  its  being  contrary  to  every  principle  of  public 
policy,  as  recognised  by  the  practice  of  the  Court,  to 
permit  a  person  sustaining  the  character  of  a  spiritiud 
pastor,  or  teacher,  to  be  so  dependent  on  the  will  of  those 
whom  he  ought  to  direct,  as  he  must  be,  if  holding  less 
than  an  estate  for  life  in  the  office  he  fills — in  this  case, 
the  three  years  which  are  represented  by  the  defendants 
as  the  term  of  probation  for  which  Mr.  Steward  was  in- 
vited to  preside  over  the  congregation,  having  expired 
some  months  before  any  complaint  made,  or  any  mea- 
sures resorted  to  for  his  expulsion,  the  trustees  must  be 
taken  to  have  acquiesced  in  his  continuance,  and,  upon 
their  own  shewing,  to  have  no  longer  retained  any 
power  of  removing  him,  except  upon  one  of  the  gene- 
ral grounds  already  adverted  to,  neither  of  which  ap- 
pears here  to  have  existed. 

The^ 
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The  proposition  was  then  more  strongly  stated  and 
maintained  by  Shadwelly  that  the  publicly  impugning, 
the  doctrine  of  the  Trinity  is  an  offence  indictable  at 
Common  Law ;  therefore,  not  to  be  taken  as  within  the 
contemplation  of  the  founder  of  this  institution;  or,  if 
considered  as  part  of  its  system,  that  the  system  itself 
was  not  entitled  to  the  recognition,  much  less  to  the 
protection,  of  a  Court  of  Justice* 


1817. 


Attorney- 
General 

V* 

Feuuon* 


By  H{ile  C.  J.  in  the  case  of  The  King  v.  Taj/lor^ 
(1  Vent.  S9S.)  it  is  said,  that  ^^  Christianity  is  parcel 
^^  of  the  laws  of  England;  and,  therefore,  to  reproach 
^^  the  Christian  religion  is  to  speak  in  subversion  of  the 
^  law."  And,  to  the  same  purpose.  Lord  Raymond  in 
Woolstan's  Case^  (The  King  v.  WooUiony  2  Stra.834. 
Fitzgibb.  64.)  referring  to  this  doctrine  of  Hakj  says 
that  ^^  Christianity^  in  general,  is  parcel  of  the  Common 
^  Law  of  England;  and,  therefore,  to  be  protected  by 
« it."  (fl) 

The 


(a)  The  aboye  are  the  cases 
commonly  referred  to  as  esta- 
blbbing  the  principle  of  in- 
terference by  Coarts  of  tem- 
poral jurisdictioD,  in  cases  of 
the  third  of  those  classes  into 
which  offences  against  re]i« 
glon  have  been  diTided  by 
the  text  writers,  -oiz.  offences 
agaioAtGod  and  religion  tin  ge^ 


neraly  commonly  called  BlaS' 
phemy  or  Pro/oneness.  Tbe 
other  two  are  Heresy^  of 
which  (I  apprehend)  it  is  cer« 
tain  that  the  Common  Law 
has  no  cognizance ;  and  Non* 
conformity^  the  crime  of  which 
(as  has  been  shewn),  was 
taken  away  by  the  Toleration 
Act.  (a) 

The 


(a)  The  term  Blasphemy  does  not  seem  in  itself  to  define 
any  particular  species  of  offence.  Heresies  eren,  of  which 
the  Common  Law  had  no 'cognizance,  were  so  styled*  Its 
proper  meaning,  when  used  at  Common  Law,  appears  to 
be  projitneness  against  the  general  principles  of  religion  and 
morality. 


389 


CASES  IN  CHANCERY. 


1817. 


Attornby- 

GCNERAL 

V. 

Pearsoit. 


Tlte  question  then  arises,  What  is  Christianity  in  tfie- 
^ye  of  the  Common  Law — that  is,  in  the  sense  of  that 

trhich 


The  case  of  The  King  i. 
Taylor  was  of  ^^  an  informa- 
tion in  the  Crown  Office  for 
uttering  blasphemous  expres* 
sionsi  such  as  that  Jesus 
Christ  was  a  bastard,  religion 
a  ckeat,  &c.  Hale  said,  that 
9uck  kind  of  wicked  blasphem* 
out  words  were  not  otdy  an 
offence  to  God  and  religion, 
bul  a  crime  against  the  laws, 
state,  and  government,  and, 
therefore^  punishable.  For, 
to  say  religion  is  a  cheat,  is 
to  dissoWe  all  moral  obliga* 
tion,  whereby  civil  societies 
are  preserved;  and  Christie 
anity  is  parcel  of  the  law; 
and  therefore,  to  rqproach  the 
Christian  religion^  is  to  speak 
in  subversion  of  the  law.*' 
And  see  the  report  of  the 
same  case,  3  Keble,  607 — 
621.  where  it  is  added,  'Mhese 
words,  though  of  ecclesiastical 
cognizance^  yet^  that  religion 
is  a  cheat,  tends  to  the^  </mo- 
lution  of  all  government^  and 
therejore  punishable  here." 

The  power  of  the  Temporal 
Court  was  called  in  question 
in  Curts  case  (2  Stra.  789.) 
— An  information  for  printing 
and  publishing  an  obscene 
book.  The  defendant  moved 
in  arrest  of  judgment,  on  the 


ground  that,  as  an  dffenee 
contra  bonos  mores^  it  waa- 
of  ecclesiastical  cognizance^ 
but  no  libel  for  which  he  was 
punishable  in  the  Temporals 
Courts ;  and  Lord  C.  J.  Ktg^ 
mondf  in  deciding  the  qiies^ 
tion,  said,  '^  If  it  refleets  otf 
religion,  virtue,  or  nMraliljr-*' 
if  it  tends  to  disturb  the  cMI 
order  of  society — I  think  li^ia 
a  temporal  oiience." 

Then  followed  the  emm 
of  ««  The  King  v.  WooUsm 
(2  Stra.  834.),  for  blaspfcem* 
ous  discourses,  denying  She 
miracles  of  our  Saviour.*^ 
And  there  the  Court  '^  wonM 
not  suffer  it  to  be  debated 
whether  to  write  against 
Christianity  in  general  was 
not  an  offence  at  Common 
Law,  punishable  in  the  Tem* 
poral  Courts,  it  having  been 


so 


settled  '^  in  the  former 
cases."  They  desired,  how* 
ever,  it  might  be  taken  notice 
of,  that  they  laid  their  stress 
on  the  word  general^  and  did 
not  intend  to  include  disputes 
among  learned  men  upon 
controverted  points."  In  the 
Report  of  the  same  case  in 
Fitzgibbon^  64.,  L.  C.  J.  Re^ 
mondy  after  referring  to  Lord 
Hale^s  opinion,  in  Taykn^% 

case, 
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urbich  is  here  considered  as  entided  to  the  protection  of 
Ike  law,  making  it  criminal  to  speak  or  write  against 

it? 


1817. 


case,      abovementioned,     is 
,  made  to  saj  be  would  baie 
it  taken  notice  of  *^  tbat  we 
do  not  meddle  with  any  dif- 
ference of  opinion,  and  that 
we  interpose  only  where  the 
▼ery  root  of  CbristiaDity  It- 
self is  struck  at,  as  it  plainly 
is  by  this  allegorical  scheme, 
the  New  Testament,  and  the 
lirfaole  relation  of  the  life  and 
miracles  of  Christ  being  cfe- 
medJ' 

See,  as  to  the  doctrine  of 
this  case,  Stttrkie^s  Law  of 
label,  495, 496. ;  and,  on  the 
subject  of  the  prosecution 
of  WooUtony  the  preface  to 
Liardner*s  **  Vindication  of 
the  miracles  of  our  SaTiour," 
against  his  attacks. 

As  to  this  head  of  offence, 
in  general,  the  division  made 
by  the  text-writers  should  be 
remembered ;  viz.  into  the  fol- 
lowing heads : — 

1.  Denying  the  being  or 
proTidenceof  Grod,and  contu- 
melious reproaches  of  Chrbt, 
(for  which  we  are  referred  to 
Tayhr^s  case,  aboTe  noticed.) 

2.  Profane  scoffing  at  the 
Scriptures,  or  exposing  any 
part  thereof  to  contempt  or 
ndicule. 

3.  Impostures  of  religion, 
&c.  (for  which  NaUor^s  case 
11  cited.) 


4. "  Certain  immoralities ;" 
as  tending  to  subyert  all  re- 
ligion or  morality,  which  are 
the  foundation  of  goTern- 
ment. 

5.  ^^  Seditious  words,  in 
derogation  of  the  established 
religion,"  as  tending  to  a 
breach  of  the  peace. 

(See  Hawkins — Pleas  of  the 
Crown,  c.  5.) 

To  the  same  effect  are  the 
following :  ^^  Blasphemy  con- 
sists   in   the   denial    of  the 
being,  attributes,   or  nature 
of,  or  uttering  impious  and 
profane  things  against  God, 
or  the  authority  of  the  Holy 
Scriptures.     But  it  is   only 
committed  by  uttering  such 
things  in  a  scoffing  and  rail- 
ing   manner,    out  of   a  re- 
proachful disposition  in  the 
speaker,  and,  as  it  were,  with 
passion  against  the  Almighty, 
rather  than  with  any  purpose 
of  propagating  the  irreverent 
opinion.  The  like  sentiments, 
uttered    dispassionately,  are 
still  criminal,  but  constitute 
a  crime  of  a  different  sort, 
rather  heresy,    or  apostasy, 
than  blasphemy."   Hume  on 
Crimes,  Vol.  11.  c.  518. ;  and, 
in  support  of  the  same  doc- 
trine, the  writer  cites   Foet 
and  Clams. 

Jikehhead*9 
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it?  And,  to  answer  that  question,  we  must  trace  the 
history  of  our  religion  back  to  the  period  antecedeDt  to 
the  Reformation,  when  the  religion  acknowledged  by 
law  was  the  religion  of  the  Church  of  Rome  as  esta- 


jiikenhead's  case,  the  single 
iostance  to  be  found  of  capi- 
tal judgment  for 'blasphemy 
under  the  Scotch  statutes, 
tends  strongly'to  confirm  this 
doctrine.  The  indictment 
there  was  said  to  be  founded 
^^  on  the  law  of  God,  the  law 
of  this  and  all  other  well- 
goTerned  realms,  andspedally 
the  21st  Act,  1st  Pari.  Ch.  % 
and  the  11th  Act,  5th  Sess. 
of  1st  ParLWill.  III. ;"  and  it 
charged  (inter  alia)  that  the 
pannel  had  called  the  Old 
Testament  Ezra's  Fables, 
(profanely  alluding  to  iEsop's 
Fables,)  Christ  an  impostor, 
who  had  learned  magic  in 
Egypt,  &c. ;  that  he  rejected 
the  mysteries  of  the  Trinity 
and  Incarnation ;  maintained 
that  God,  the  world,  and 
nature,  were  the  same  thing ; 
preferred  Mahomet  to  Jesus ; 
hoped  he  should  see  Christ- 
ianity extirpated,  &c.  The 
Court  found  ^^CursingorraU' 
ing  upon  any  of  the  Persons 
of  the  blessed  Trinity  rele- 
vant to  infer  the  pains  of 
death;  and  the  other  crimes 
likewise  relevant  to  infer  an 
arbitrary  punishment;"  and 
the  Jury   finding    that   the 


pannel  had  railed  a/s^ainst  the 
first,  and  also  cursed  and 
railed  upon  the  second,  Per« 
son  of  the  Holy  Trinity,  and 
the  other  crimes  in  the  libel 
proven,  the  Court  adjudged 
him  to  be  hanged,  and  he  was 
executed  accordingly.  (Moc- 
/azirtVs  Crim.  Cases.  12.) 

The  remarks  of  Hume 
(Hume  on  Crimes,  cit.  sup.) 
on  this  case  are,  that  **  it 
appears  to  have  been  tried 
with  a  rigorous  disposition, 
not  on  the  part  of  the  Court, 
but  of  the  Assize,  who  found 
the  pannel  guilty  of  railing 
at  and  cursing  Christ,  with* 
out  proof  of  his  having  di* 
rectljf  done  so,  and  only  tqxm 
inference  from  opinions  occa* 
sionally  vented;  whereas  in 
the  trial  of  crimes  which 
consist  in  uttering  words, 
and  are  made  capital  by 
statute,  it  seems  to  be  the 
sounder,  as  it  certainly  is  the 
more  humane  construction, 
that  the  thing  itself  must  be 
said  explicitly  and  directly  in 
such  a  palpable  and  open 
form  that  every  one  who 
hears  the  words  shall  know 
the  law  to  be  infringed." 
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Mished  by  successive  councils,  all  of  which  had  uniformly 
recognized  the  doctrine  of  the  Trinity  as  its  most  es« 
seotudi  ingredient,  (a)   The  Reformation  itself  effected 

many 


(a)  The  Sutute  1  Eiis. 
c.  1.  applies  to  offences  of 
the  first  class,  or  those  which 
come  Qoder  thedenominatioa 
of  <<  Heresy  f  and  by  that 
statute  it  is  declared,  that  do 
tenets  shall  be  considered 
heretical  by  the  High  Com- 
mission Coort  (thereby  esta« 
blished)  bat  those  which  had 
been  settled  to  be  so,  first, 
by  the  words  of  the  Canon- 
ical Scriptures ;  secondly,  by 
theJSrttfour  general  councUs^ 
or  snch  others  as  have  only 
used  the  words  of  Scriptare  ; 
or,  thirdly,  which  should 
thereafter  be  declared  such 
by  Parliament  with  the  as- 
sent of  the  clergy  in  conTow 
cation*  Now,  if  this  statute 
be  taken  as  defining  what  is 
Christianity  by  the  Common 
Law  of  England  (as  it  seems 
to  be  that  which  is  alluded  to 
in  the  aboie  argument),  then 
the  denial  of  the  Trinity  can 
be  considered  as  an  offence 
against  tlie  Common  Law, 
<MiIy  as  coming  within  one  of 
the  two  first  of  the  aboTe  de- 
scriptions, viz.  as  settled  to  be 
beretical,  either  by  the  words 
of  the  Canonical  Scriptures, 
or  by  such  of  the   general 


councils  as  aforesaid*  If  by 
the  former,  it  may  be  asked, 
who  is  to  settle  the  question, 
when  the  parties  asserting 
and  denying  the  doctrine  of 
the  Trinity  equally  appeal  to 
the  Canonical  Scriptures  in 
defence  of  their  respective 
opinions  ?  The  High  Com- 
mission Court  is  abolished, 
and  the  authority  giTcn  to 
that  Court  in  matters  of  he- 
resy is  extinct,  as  well  as  the 
crime  of  heresy  itself.  The 
only  ground  (as  is  settled  by 
the  cases  referred  to  in  the 
preceding  note)  upon  which 
the  magistrate  can  now  in- 
terfere to  restrain  or  punish 
aoy  principles  relating  to  re- 
ligion is  on  account  of  their 
tendency  to  the  subyersion 
of  gOTomment,  or  those  in- 
juries to  social  order  which 
fall  under  the  denomination 
of  a  breach  of  the  peace*  If 
his  interference  is  permitted 
in  such  cases  upon  any  other 
principle,  there  is  an  end  of 
religious  liberty.  But  if  that 
which  constitutes  the  asser- 
tion of  the  doctrine  in  ques- 
tion to  be  an  offence  against 
common  law  be  the  autho- 
rity of  councils,  then  there 
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many  important  changes  both  in  the  forms  and  doctrines 
of  Christianity,  but  left  that  doctrine  untouched,  which 
still  constitutes  the  main  article  of  belief  in  our  esta- 
blished religion,  as  much  as  it  was  in  the  days  of  Popery. 
Then  how  has  the  question  been  affected  by  subsequent 
acts  of  the  Legislature  ?  The  first  which  has  any  bear* 
ing  upon  it  is  that  taking  away  the  writ  <^  De  HasreHco 
^*  Comburendoy*^  (29  Car.  II.  c.  9.)  but  which,  by  ab- 
rogatingcertainproceedings  in  the  EcclesiasticalCourtin 
matters  of  heresy,  only  leaves  the  Common  Tjaw  more 
absolute  and  unrestrained  in  the  exercise  of  its  functions. 
Then  follows  the  Toleration  Act  {\W.8cM.c.  18.), 
which,  as  already  observed,  leaves  the  law  as  to  this 
description  of  Dissenters  precisely  where  it  found  it;  and 
then  the  statute  (9  &  10  W.  III.  c.  33.)  <<  For  the  more 
^^  effectual  suppressing  blasphemy  and  proianeness,"  the 
strong  expressions  of  which,  both  in  the  preamble  and  in 
the  passage  immediately  introductory  to  the  enactment, 
sufficiently  inform  us,  both  as  to  the  public  denial  of  the 
doctrine  of  the  Trinity  being  an  offence  in  the  eye  of 
the  law,  and  as  to  the  degree  of  criminality  which  the 


is  no  reason  for  restraining 
the  aathority  of  conncili  to 
the  heresy  of  denying  the 
Trinity,  and  not  extending 
it  to  cfvery  doctrine  which 
the  same  councils  have  pro« 
nounced  to  be  heretical. 
Lord  Coke  observes  upon 
this  act  of  Parliament,  <^  that 
no  statute  standeth  now  in 
force,  and  at  this  day  no  per- 
son can  be  indicted  or  im- 
peached for  heresy,  before 
kxsj  teaipotftl  jadge,  or  other 


that  hath  temporal  jarisdic- 
tion."  The  High  Commis- 
sion Court  was  aboli^ed  by 
16  Car.  I.e.  11.  But  by  its 
abolition  Ihtle  would  appear 
to  be  gained  to  the  cause  of 
religions  liberty,  if  (as  seems 
to  be  the  unavoidable  conse* 
quence  of  admitting  the  va* 
lidity  of  this  argument)  thi 
King's  Courts  are  to  be  eon* 
sldered  as  now  invested  with 
precisely  the  same  aifthorf ty. 
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law  attaches  to  it.  (a)  The  late  act  (bS  Geo.  III.  c.  150.) 
mij  repeals  the  penal  clauses  of  the  statute  last  men-* 

tionedy 
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<a)  By   the   statute   20 
%  «.  c.  0.,  the  writ  "  De 
Xberetico '  combarendo"'  was 
token  away,  and  the  offence 
^  heresy  is  considered,  and 
^  bdiere)  admitted  by  all,  to 
Ikave  been  then  left  8al:ject 
CHily   to   ecclesiastical   ceo- 
sares.(*)  ThestatuteOft  10 
IFi  3.  €•  32.  remes  the  tem- 
poral jarisdiction   oyer  that 
apedes  of  heresy  which  con- 
iiits  in  the  denial  of  the  Trini- 
ty;  and  the  preamble,  and  in« 
trodnctory  part  of  the  enact* 
ing  clause  oHhat  statute  seem 
to  be  treated  in  this  part  of 
the  argument  as  defining,  by 
legislmtiTe  authority,  the  sup- 
posed   offence    at    common 
1aw»     That    statute,     how- 
erer,  has  been  repealed  by 
the  63d  of  the  Ring ;  and  it 
if  oonceiTed  that  heresy,  con- 
ridered  as  a  cItII  offence,  has 
eiplred  with  it.    Supposing 
tbh  to  be  the  case,  then  the 
denial  of  the  Trinity,  if  still  a 
cHme  at  common  law,  must 
be  so  by  reason  of  its  falling 
under  the  head  of  blasphemy 


or  pr6faneness.  But  the 
ground  upon  which  offences  of 
that  description  are  cogniza« 
ble  by  the  temporal  courts 
is  their  tendency  to  subTbrt, 
or  to  disturb,  the  security  of 
civil  society.  And  then,  if 
the  language  of  statutes  is 
to  be  taken  as  declaratory  of 
the  law  by  inference  only 
from  the  expressions  con- 
tained in  them,  the  statute  of 
19  &.  3.  c.  44.,  extending  the 
benefit  of  the  Toleration  Act 
to  such  persons  as  shall  sign 
<<  a  declaration  of  their  belief 
that  the  Scriptures  contain 
the  revealed  will  of  God,*^ 
when  coupled  with  the  late 
statute  admitting  Unitarians 
to  the  like  benefit,  may  be 
considered  as  containing  the 
sense  of  the  Legislature  upon 
that  which  is  essential  to  the 
security  of  the  state  in  mat- 
ters of  religion.  And,  on 
the  other  hand,  if  statutes, 
made  for  a  particular  par- 
pose  are,  though  repealed, 
to  be  taken  as  dedaratory 
of    legislatiie    intendment^ 


(*)  The  Toleration  Act  suspends  all  ecclesiastical  cen« 
against  the  persons  protected  by  it— so  that  e? en  the 
eedesiasticar  jurisdiction  oier  heresy  li  now  done  away 
with. 
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tioned,  and  repeals  also  so  much  of  the  Toleration  Act 
as  provides  ^^  that  the  same  shall  not  be  constroed  or 
^^  extend  to  give  any  ease,  benefit  or  advantage  to  per- 
^^  sons  denying  the  Trinity;^'  that  is,  it  virtually  extends 
to  that  class  of  persons  the  benefit  of  the  repeal  of  cer- 
tain penal  statutes  in  that  act  expressly  mentionedji 
which  applied  to  Dissenters  in  general.  But  this  also 
leaves  the  common  law  offence  as  it  was,  and  caa 
neither  be  construed  directly,  nor  by  implication,  i|8 
having  any  reference  to  it  or  giving  any  relief  agaiast 
Its  consequences. 

In  further  support  of  this  opinion,  the  Court  should 
be  informed  that,  at  this  moment,  prosecutions  are 
actually  pending  against  individuals  for  impugning  the 
doctrine  of  the  Trinity,  as  an  offence  at  common 
law  (e). 


there  can  be  no  use  at  all  in 
repealing  them.  In  some  of 
the  statutes  repealed  by  the 
Toleration  Act,  non-con- 
formity b  stigmatized  as 
felonious.  Will  it  therefore 
be  contended  that,  ^Ithoogh 
those  statutes  are  repealed, 
yet  their  laogoage  most  be 
taken  as  declarajtory  of  the 
common  Uw,  and  that  non- 
conformity therefore  not  only 
was  then,  but  remains  to  this 
day,  a  felony  ? 

See  also  what  is  said  by 
Mr.  Justice  Jshhurstj  in  The 
Mmgi.  JfmeOy  Blackst  Rep. 
3A5.,  with  respect  to  the 
groaad  upon  which  the 
Christian  religion  is  said  to 

1 


constitute  part  of  the  law  of 
England.  And  see,  in  gene- 
ral, the  articles  *^  Heresy" 
and  ^^  Profaoeness,"  3  Barn's 
Eccl.  Law.  304.,  3  Burn's 
Eccl.  Law,  215.  and  the  re- 
ferences to  Hawkins  and  GUf* 
son.  See  also,  with  respect  to 
the  law  of  Scotland,  which, 
stands  on  precisely  the  same, 
footing,  Hume  on  Cnme% 
under  the  same  heads  «^ 
above. 

(e)  The  prosecntion  a-. 
gainst  Mr.  Wirighi  of  Idoer- 
poolf  the  only  one,  it  fo  ap- 
prehended, wl^ich  coi^d  be 
intended  to  be  here  refepsd 
to,  has  since  b«0n  abpAn 
doned.  ., 
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Upon  tfce  whole,  it  is  therefore  evident  that  the 
founders  of  this  inttitotion,  in  expressing  it  to  be  in- 
tended ^^  for  the  worship  of  Almighty  God/'  must  be 
taken  to  have  comprehended  the  doctrine  of  the  Trinity 
in  the  worship  designed  by  them.  And,  if  any  further 
argument  in  support  of  this  proposition  were  requisite, 
it  might  be  found  in  the  ulterior  provisions  of  the  deed 
in  question,  which  devotes  the  charity-funds  to  other 
purposes,  in  case  that  for  which  they  were  first  in- 
tended should  ever  cease  to  be  tolerated, — an  expres- 
sion which  cannot  be  understood  as  applying  to  the 
preaching  of  doctrines  which  the  founders  must  have 
known,  at  the  time  of  using  it,  to  be  at  that  very  mo- 
ment out  of  the  pale  of  toleration. 


1817. 
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The  Solkiior-Oeneralj  Benyon^  and  PhilUmore^  for 
tke  ^fendants. 

Much  of  the  discussion  which  this  case  has  produced 
is  irrelevant  to  the  question  at  issue,  and  not  arising 
out  of  or  in  any  way  connected  with  the  pleadings. 
The  real  points  of  the  case  lie  in  an  extremely  narrow 
compass,  and  are  these  : — Whether  a  majority  of  the 
trustees  shall  not  be  held  to  have  the  management  of 
the  trust,  so  long  as  they  act  in  conformity  with,  or  not 
ID  dyirect  violation  of,  the  express  intent  of  the  founder, 
—and,  whether  a  trustee,  who  has  not  acted  for  thirty 
yaarsj  shall^  in  contradiction  to  the  express  directions 
of  the  founder,  be  considered  as  having  any  ton^r  an 
interest  in  the  administration  of  the  charity. 


Whet  then  is  the  object  of  the  original  trust  ?  It  is 
expressed,  in  words  a»  general'  and  comprehensive  as 
can  be  imagined,  to  be  ^'  for  the  worship  and  service  of 
**  Almighty  6od^*'  not  containing  a  single  iota  as  to  the 
fcnu  of  worship  or  tite  doctrines  to  be  inculcated.  Then, 
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if  no  particular  form  of  worship  or  mode  of  faith  is  pre« 
scribed,  how  can  it  become  a  part  of  the  province  of  thu 
Court  to  impose  either  ?  The  question  as  to  the  change 
of  opinions  in  the  minister,  whom  the  majority  of  the 
trustees  had  elected,  does  not  arise.  They  had  elected 
him  for  three  years,  and  had  a  right  so  to  elect  him.  At 
the  expiration  of  the  term  for  which  they  elected,  they 
are  desirous  to  remove  him ;  and  what  restriction  is 
there  on.  his  removal  ?  It  does  not  even  appear  thathb 
removal  is  for  the  cause  alleged,  viz.  his  change  of  doc- 
trine. The  defendants  themselves  state  that  they  are 
by  no  means  unanimous  in  their  opinions  on  points  of 
doctrine, — holding  only  one  tenet  in  common ;  m*tbat 
of  absolute  freedom  in  matters  of  opinion.  All  thej  now- 
insist  upon  is  the  liberty  of  choice ;  and  nothing  that 
has  been  said  at  all  tends  to  limit  thehr  powers  in  this 
respect,  as  derived  from  the  same  instrument  to  which 
all  the  rights  of  the  minister  are  in  like  manner  to  be 
exclusively  referred.  Suppose  it  granted,  that  the  doc- 
trine of  Unitarianism,  being  a  doctrine  not  tolerated  by 
law  at  the  time  of  the  foundation  of  this  charity,  can- 
not be  taken  to  have  been  in  the  contemplation  of  the 
founder ;  it  is  incumbent  on  the  other  party  to  shew 
clearly  to  the  Court  that  the  removal  of  Mr.  Steward 
by  the  defendants  is  occasioned  by  their  intention  to 
have  these  doctrines  exclusively  preached, — an  infer- 
ence which  cannot  strictly  be  drawn  from  any  thing 
that  appears  on  the  pleadings.  And  again,  on  the 
other  hand,  suppose  this  inference  to  be  established, 
the  point  which  remains,  viz.  as  to  the  legality  of  the 
doctrine  in  question,  is  one  upon  which  this  Court  has 
no  jurisdiction  to  decide,  which  cannot  be  discussed 
before  it,  but  must  be  removed  to  another  tribunaL 


I^  then,  as  Mr.  Mander  alleges,  the  trust  has  been 
misap(died,  how  is  it  consistent  with  his  chaniclar  as 

trostte 


^ 


CASES  IN  CHANCERY. 


389 


trustee  to  have  remained  silent  for  theTIast  thirty  years 
daring  which  this  misapplication  has  been  subsisting, 
and  what  right  can  he  have  to  expect  that  his  complaint 
on  the  subject  shall  now  be  regarded  ?  Since  the  year 
178S  he  had  seceded  from  the  congregation  upon  the 
avowed  principle  of  his  dislike  to  the  doctrines  generally 
inculcated  there;  and  now,  in  1817,  he  comes  forward 
to  complain  of  those  doctrines  being  preached.  Ad- 
mitting that  he  has  not  by  this  desertion  altogether  re- 
nounced his  character  of  trustee,  his  conduct  in  the 
business  has  at  least  been  such  as  to  make  the  Court  ex- 
tremely cautious  in  listening  to  his  representations. 


1817. 
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The  short  ground  of  defence  to  this  application  is, 
that  the  party  making  it  has  not  shewn  on  the  iace  of 
the  pleadings  that  the  doctrines  preached  at  this  chapel 
are  contrary  to  law,  and  all  that  has  been  said  to  this 
effect  in  argument  resolves  itself  into  the  principle  laid 
down  in  two  cases  which  have  been  cited,  viz,  that  the 
law  does  not  allow  of  the  preaching  of  doctrines  contrary 
to  Christianity — these  doctrines  not  having  been  shewn 
to  be  contrary  to  Christianity — and  the  question,  whe- 
ther they  are  so  or  not,  being  one  into  which  it  is  im- 
possible for  this  Court  to  enter. 


If  Christianity  be  part  of  the  common  law,  and  ir  that 
which  the  law  understands  by  Christianity  be  the  religion 
of  the  country  at  the  time  of  the  Reformation,  so  far  as 
the  doctrines  of  that  religion  remained  untouched  by  the 
Reformation  ;  then  is,  not  only  the  doctrine  of  the  Tri- 
nity, but  every  doctrine  of  the  Church  of  England,  an 
essential  part  of  Christianily  so  considered ;  and  the  im- 
pugning of  any  one  —  the  least  important  of  those  doc- 
trines— is  as  much  an  offence  indictable  at  common 
law  as  the  denial  of  the  Trinity.  According  to  the  ar- 
gument we  have  just  heard,  therefore,  this  is  the  situa- 
tion 
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tioD  in  which  not  only  Unitarian  Dissenters,  but  all 
Dissenters  from  the  Church  o(  England  in  any,  the 
minutest,  of  its  doctrinal  points,  at  this  day  stands- 
liable  to  this  undefined  species  of  prosecution  and  punish- 
ment;  and  thus  the  Toleration  Act  is  a  nullity — the  late 
act  of  his  Majesty  a  mockery  and  an  insult — and 
the  present  age,  with  all  its  boasted  advances  in  libera- 
lity and  illumination,  is  no  better  in  these  respects  than 
the  worst  of  those  that  have  preceded  it.  On  the  con- 
trary, however,  the  principle  which  has  been  relied 
upon  in  support  of  this  monstrous  and  dangerous  doe- 
trine,  when  properly  understood,  is  no  more  than  this — 
that  the  law  will  restrain  and  punish  all  open  and  public 
attacks  upon  religion — upon  the  authority  of  the  Scrip- 
tures, and  the  Divine  mission  of  the  Founder  of  Chris- 
tianity— because  the  belief  in  religion,  so  construed,  con- 
stitutes the  only  binding  obligation  among  men,  and  its 
denial  tends  to  the  subversion  of  all  law  and  order  in 
society.  This  is  the  principle,  even,  which  is  laid  down 
in  express  words  by  the  very  cases  that  have  been  ap- 
pealed to  in  behalf  of  a  notion  entirely  diflerent  and 
altogether  unwarranted— cases,  which,  if  they  are  but 
read  instead  of  being  cited  generally,  will  be  found  most 
carefully  to  guard  against  the  further  extension  of  the 
principle. 


But  the  case  does  not  really  turn  upon  this  question; 
nor  is  the  point  in  any  manner  raised  by  it.  It  is  enough 
to  shew  that  it  was  competent  to  the  trustees  to  choose 
the  minister  either  for  life,  or  for  any  limited  period — 
that  they  did  in  fact  exercise  this  power  by  inviting  Mr. 
Steward  to  undertake  the  office  for  the  term  of  three 
years — that  he  accepted  their  invitation — and  that,  the 
term  being  expired,  the  trustees  are  now  de^roos  of 
resuming. the  exercise  of  their  power  by  appointing 
another  minister  to  supply  his  place.  And  it  is  for  the 

other 
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otfcer  side  to  ehew,  (which  they  have  not  attempted  to 
io)y  that  Mander  ^nd  Steward  have  jointly  a  paramouiit 
right  of  preventing  the  general  wish  of  the  enttre  con« 
gregation. 

It  was  also  obgected,  that,  according  to  the  practice 
of  the  Court,  the  injunction  moved  for,  vi%.  to  stay  all 
proceedings  in  the  action,  was  too  general,  and  plaintiff 
in  equity,  after  declaration,  being  entitled  to  the  injunc- 
tion to  stay  execution  only,  and  not  trial — ^at  least,  in 
4he  first  instance. 

Sir  S.  Romilly  in  reply. 

The  question  is,  What  is  proper  to  be  done  by  the 
Court  ? — it  being  quite  clear  that  something  must  be 
done  to  put  an  end  to  the  discord  at  present  prevailing 
in  this  congregation.    Whether  the  defendants  are  to 

•be  allowed  to  recover  four  undivided  fifths  of  the  trust 
firoperty — it  being  certain  that  they  are  entitled  to  no 
nore,  even  upon  the  case  made  by  themselves^r-and 
thus  to  perpetuate  the  existing  confusion  ?*-43r  whether 
the  Court  will  not  see  fit  to  grant  the  injunction  in  or- 

,  der  to  prevent  so  hopeless  a  train  of  consequences-^ 
and  whether  the  injunction,  if  granted,  must  hot,  for 
the  same  reason,  extend  not  only  to  stay  execution, 
but  trial  also  ?  It  cannot  be  seriously  contended  that 
Mander,  by  discontinuing  to*  act  in  the  triists,  when  he 
thought  the  objects  of  the  charity  mistaken  or  disre- 
garded by  his  co-trustees,  has  virtually  abandoned  them. 

'  Being  at  variance  on  these  importatit  points  with  the 
majority,  he  could  not,  consistently  with  his  duty  as  a 
trustee,  or  with  the  obligations  of  conscience,  have 

.  otherwise  acted.  The  question  on  which  he  diflTered 
from  ^the  rest  now  comes  directly  before  the  Court  for 

.  its  decision  ;  and  still  less  can  it  be  pretended  that  the 
Court  has  nothing  to  do  with  the  point  of  doctrine, 

that 
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that  being  in  fiict  the  true  and  only  qaestion  it  is  called 
on  to  determine,  and  which  is  strictly  within  its  ordinarj 
jurisdiction,  viz.  what  is  the  nature  of  the  trusty  and 
what  was  the  intent  of  the  foundation  ?    Indeed,  the 
question  as  to  Mander*a  own  conduct,  in  so  long  dis- 
continuing to  act  in  the  trust,  is  immediately  and  ne- 
cessarily dependent  upon  it ;  since  the  very  words  of  the 
deed,  ^^  where  and  so  often  as  any  of  the  trustees  should 
'^  happen  to  die,  or  desert  or  forsake  the  congregation, 
^^  and  change  or  become  of  any  other  religion  or  per* 
'^  suasion  contrary  to  and  different  from  the  said  congre- 
^^  gation,''  must  lead  the  Court  to  enquire  and  determine 
what  was  the  religion  or  persuasion,  the  profession  of 
which  was  essential  to  the  congregation,  the  desertion  mr 
abandonment  of  which  is  thus  contemplated.  For,  if  the 
congregation  has  changed  or  become  of  a  different  religion 
or  persuauon  from  that  which  is  here  contemplated,  it 
has  ceased  iohethe  congregation  which  the  trustee  is  sup- 
posed to  desert  or  forsake — and  the  very  expressions  are 
such  as  it  is  impossible  to  apply  to  the  conduct  of  a  person 
who  remains  fixed  in  his  persuasion,  being  the  same  whidi 
the  congregation  originally  professed,  and  has  since  aban- 
doned.   Besides,  if  the  Court  is  to  see  that  the  trust  is 
-carried  into  eflfect,  how  can  it  do  so  without  first  seeing 
what  the  trust  is  which  it  is  to  have  carried  into  effect  ? 
And  how  can  the  defendants  avoid  this  necessary  con- 
sequence ?  The  majority  of  the  trustees  have  no  power 
under  the  trust  deed  to  alter  or  divert  the  purposes  of 
the  institution,  however  they  may  be  entitled,  as  such 
majority,  to  regulate  the  charity  agreeably  to  such  pur- 
poses.  Then  the  question  directly  arises,  whether  those 
purposes  have  not  in  fiict  been  altered,  and  the  institu- 
tion diverted  from  the  intent  of  its  founder.     In  1701, 
land  was  settled,  and  a  meeting-house  built  for  the  ser- 
vice and  worship  of  Grod,  and  there  can  be  no  questioB, 
in  a  court  of  justice,  that  by  that  expression  is  meant 
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{he  worship  and  service  of  Ood  according  to  the  Trini- 
terian  doctrine,  because  the  opposite  doctrine  with  re- 
apeet  to  the  nature  and  character  of  the  Supreme  Being 
had  at  that  time  no  legal  existence,  being  expressly  ex« 
oepted  out  of  the  provisions  of  the  Toleration  Act.     A 
change  of  opinion  has  since  taken  place  in  the  majority 
of  those  who  are  entitled,  as  trustees,  to  the  management 
•of  the  trust — but  does  this  change  of  opinion  at  all  alter 
4be  nature  of  the  trust  itself? — and  are  they  themselves 
not  guilty  of  that  very  desertion  and  abandonment  of 
•the  trust  which  they  impute  to  their  co-trustee,  when 
they  would  divert  the  institution  to  purposes  which  are 
already  shewn  to  be  altogether  foreign  from,  and  directly 
•hostile  to,  the  purposes  of  the  foundation  ?   And  is  not 
ithis  still  more  manifestly  the  case  when  the  purposes  to 
•which  they  would  so  divert  this  institution  are,  as  they 
have  been  shewn  to  be,  illegal,  and  such  as  this  Court 
could  not  decree  to  be  carried  into  effect,  even  in  the 
case  of  an  institution  expressly  founded  for  such  pur- 
poses?— For,  the  Court  could   no   more  carry  into 
etkct  a   trust   for  promoting  Unitarianism,   than  it 
eottld  carry  into  effect  a  trust  for  the  preaching  of 
Judaism  ;  and  this  it  has  been  expressly  decided  that 
the  Court  will    not   do,  in  the  case  of  Da  Costa  v. 
Depaz.  (a)    Nor  is  the  one  purpose  at  all  more  con- 
trary to  law,  and  incapable  on  that  ground  of  being 
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(a)  Ambl.  ns.  See  7  Yes. 

■  j.  76*   This  case  of  Da  Costa. 
V*  Depaz  serves  strongly  to 
exemplify  the  distinction  be- 
fore (p.  377,  note,)  taken  be- 
tween the  act  of  voorship  and 

'  the  inculcation  of  doctrine* 
Id  thatcase  an  institution  for 
teaching  the  Jewish  law  was 


held  bad :  but  Synagogues 
are  protected ;  and,  in  the 
late  case  of  Lazarus  v.  <Sim- 
monds  (at  NisiPrius^  May  6, 
1818,)  I  am  informed  that 
Mr.  Justice  (now  Lord  Chief 
Justice)  Abbott  would  not 
hear  of  any  argument  to  the 
contrary. 

supported 
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supported  in  a  court  of  justice,  than  the  other ;  and  thit 
has  been  too  clearly  established  in  the  course  of  the  pre* 
ceding  argument  to  render  it  at  all  necessary  for  rae  to 
enter  again  upon  the  discussion.  At  the  some  time 
it  is  a  very  different  thing  to  say  that,  at  this  time  of 
day,  a  prosecution  could  be  maintained,  eren  if  it  were 
not  too  illiberal  to  be  attempted  or  thought  of,  against 
any  persons  or  description  of  persons,  for  holding  these 
or  any  other  religious  opinions  in  particular.  But  there 
are  many  acts  for  the  establishment  or  protection  of 
which  a  Court  will  refuse  its  interference,  eren  on  the 
ground  of  illegality,  and  yet  which  are  incapable  of 
sustaining  a  criminal  prosecution  ;  and  this,  which  has 
been  called  a  common  law  offence,  and  may  in  some 
sort  be  so  considered,  of  publicly  denying  the  doctrine 
of  the  Trinity,  may  well  enough  be  ranked  in  the  num* 
ber  of  such  acts  as  above  referred  to  (a). 


(a)  If  the  notion  of  the 
denial  of  the  Trinity  being  an 
oflFence  indictable  at  common 
law  were  abandoned,  it  would 
then  be  difficult  to  say  upon 
what  ground  it  can  be  consi- 
dered as  an  offence  at  all,  un- 
less nonconformity  (notwith- 
standing the  opinion  of  Lord 
Mansfield  and  the  other 
judges  in  Evanses  case)  be 
Itself  an  offence ;  and,  if  that 
be  80,  why  are  the  Courts  to 
interfere  for  the  protection 
of  any  class  of  Dissenters,  or 
of  any  Dissenting  establish- 
ment ?  But,  that  the  Courts 
do  so  interfere,  and  are  com- 
pellable so  to  interfere,  in  the 
case   of  Dissenters   not   Im- 


pugning the  Trinity,  is  esta- 
blished by  the  cases  referred 
to  at  the  beginning  of  this 
argument.  Besides,  there 
seem  to  be  other  reasons  for 
questioning  whether  the  ap- 
plication here  made  to  the 
case  in  point  from  other  cases 
in  which  the  Court  refuses  its 
interference  on  the  groutid  of 
the  illegality  of  acts  which 
are  nevertheless  not  Indict- 
able will  bear  a  close  investi- 
gation. As,  for  example,  the 
trading  with  an  alien  enemy 
— for  the  illegality  of  that 
act  depends  on  positive  pro- 
hibition, which  cannot  be 
predicated  of  the  case  before 
us. 

Another 
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Another  point,  which  was  made  at  the  opening  of  thi9 
cause,  but  has  been  barely  noticed  by  the  other  side,  is 
nevertheless  of  no  light  moment,  m.  whether  these 
trustees  were  competent  to  appoint  a  minister  only  for 
a  limited  term, — as  for  three  years, — and  not  for  life. 
This^  as  a  general  proposition,  may  fairly  be  contended 
to  be  inconsistent  with  the  intent  of  institutions  of  this 
description,  and  at  variance  with  the  principles  of  good 
policy.  In  the  case  of  schools,  wherever  the  trustees 
have  endeavoured  to  keep  the  master  dependent  upon 
them  by  a  limited  appointment,  although  it  may  be  per- 
haps in  many  such  cases  greatly  desirable  that  they 
should  possess  such  a  controul,  the  Court  has  uniformly 
resisted  the  introduction  of  any  such  limitation.  But 
in  the  case  of  a  spiritual  teacher,  who  ought  to  be  the 
director  and  guide,  in  matters  of  religion,  of  the  congre- 
gation committed  to  his  charge,  so  long  as  he  acts  con- 
formably with  the  designs  of  the  foundation,  it  would 
be  still  more  obviously  contrary  to  reason  and  policy 
that  he  should  be  placed  in  a  condition  of  subserviency 
to  the  arbitrary  dictates  of  any  individuals  whatsoever. 
Accordingly,  the  policy  of  our  church  establishment 
lias  always  been  to  make  the  minister  independent  of 
the  caprice  of  his  hearers,  and  to  give  him  a  freehold 
interest  in  his  sacred  office.  And  I  am  not  aware  of 
any  single  instance  in  which  a  court  of  justice  has  ever 
acted  upon  or  admitted  the  contrary  principle. 

The  Lord  Chancellor. 

* 

There  are  so  many  considerations  in  this  case  of 
great  importance,  not  only  to  the  individuals  concerned 
in  the  controversy,  but  to  the  public  at  large,  that  I 
should  not  execute  my  duty  in  stating  any  opinion  I 
may  at  this  moment  entertain,  as  final  and  conclusive, 
until  after  I  shall  have  had  an  opportunity  of  reading 
the  bill  and  answer. 

The 
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^■^^^^^^^       If  it  were  a  case  that  presented  nothing  more  than  the 

^GexebaI*     ^^^  ^^  *®  parties,— a  Protestant  Dissenting  Congre- 

V.  gation — to  have  certain  trusts  established,  and  seeking 

Pearson.      to  have  them  administered  by  this  Court,  there  frould 

In  cases  of  cha-  be  no  difficulty  attending  it ;  and,  in  considering  what 

rity,  the  Court  jg  ^o  be  done,  I  do  not  think  that  we  should  have  occa- 

•  no     onn     y  ^^^^  ^  disturb  ourselves  with  any  question  on  the  prac« 

of  oractice   a      ^^  of  the  Court  as  to  this  being  the  case  of  a  common 

with  respect  to    ^^  special  injunction,  and  so  forth ;  because,  taking  it 

granting  an  in-  ^  be  a  trust,  in  the  nature  of  charity,  for  religious  pur- 

juDction,  whe-    poses,  I  conceive  that  the  Court  is  in  the  constant 

ther  common  or  habit,  in  such  cases,  of  saying,  that,  provided  it  sees  any 

special,  to  stay    ^^y  of  deciding  the  points  at  issue,  it  will  not  allow  the 

proceedings  at        ^^.^  ^^       ^^  ^^1^^,   ^^^  ^m  j^jf  gnj  ^h©  means  of 

law,  but  will  act  ^  ,^      ,,®       ^^      .\  ...  „  ^. 

rd'     1         putting  the  matter  into  a  course  which  may  save  all  the 

what  the  JQstice  ^^P^"^  of  such  a  proceeding.  And,  if  it  should  turn 
ofthe  case  seems  out  to  be  clear,  upon  the  bill  and  answer,  that  a  certain 
to  require,  so  as  portion  of  the  legal  trust  estate  is  vested  in  the  [^in- 
to save  the  par-  tiff,  and  a  certain  other  portion  in  the  defendants,  1 
ties  unnecessary  take  it  to  be  quite  within  the  compass  of  the  Court's 
expense  ana  de-  jurisdiction  to  say,  I  will  put  the  parties  exactly  in 

the  same  condition  as  to  the  point  at  issue,  as  if 
there  had  been  a  trial,  judgment,  and  execution  at 
law.  If,  however,  this  be  any  thing  more  than  a 
mere  suit  for  the  administration  of  a  trust,  where 
it  is  clear  who  are  the  parties  having  the  legal  estate, 
and  what  are  the  trusts  which  are  sought  to  be  ad- 
ministered, I  must  precisely  understand  the  nature 
and  extent  of  the  questions,  before  I  attempt  the  deci- 
sion of  them. 

The  Court  is  ^^  is  represented  that  this  is  an  institution  for  the 

bouod  to  admi*  benefit  of  a  Protestant  Dissenting  congregation,  con« 
nister  trusts  for  sisting  in  the  application  of  certain  trust- property  to 
the  benefit  of      the  maintenance  of  a  preacher  to  that  congregation.  It 

may 
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to  administer  such  a  trust,  and  to  administer  it  (as  it       ^'^y^^^ 
should  every  other  trust,)  with  all  the  expedition  pos-       General' 
sible.    But  it  must  on  the  other  hand  be  admitted,  that  v. 

these  are  not  cases  in  which  justice  can  always  be  ad-       Pearson. 
ministered  with  the  promptitude  which  the  parties  desire ;  Protestaot  Dis- 
and,  if  the  present  be  not  the  case  of  a  simple  trust,  at  ««°/«"«  ^^"S'^®- 
its  first  creation,  or  if  it  be  the  case  of  a  trust  which  has  ^  ^^^  * 
been  rendered  complex  by  the  parties — by  the  acts  of 
the  trustees  having  the  legal  estate — ^by  requiring  the 
accession  or  consent  of  subscribers,  or  of  the  whole  con- 
gregation, to  their  acts, — in  short,  if  jany  of  those  va- 
rious questions  arise  in  it,  which  are  of  such  frequent 
occurrence  in  cases  of  this  description, — although  it 
18  very  easy  to  apply  to  this  Court  for  a  remedy,  it  is 
lather  more  difficult  to  find  out  what  is  the  remedy  that 
ought  to  be  administered. 

Now,  it  is  insisted,  that  this  was,  originally,  a  Pro- 
testant institution  for  the  celebration  of  Divine  worship 
—and,  although  thus  generally  expressed,  yet  it  is  also 
fiirther  insisted,  that  the  very  instrument  creating  the 
trust  bears  on  the  face  of  it  evidence,  that  the  worship 
intended  to  be  celebrated  was  a  worship  consonant  with 
the  acknowledgment  of  the  doctrine  of  the  Trinity. — 
For,  say  they,  the  deed  contemplates  the  possibility  of 
the  legislature,  at  some  future  period,  making  it  unlaw- 
ful to  celebrate  Divine  worship  in  the  mode  thereby 
intended — ^which  renders  it  evident  that  the  mode  so 
intended  was  not  at  that  period  unlawful — whereas  the 
doctrine  of  those  who  impugn  the  Trinity  was  then,  an 
unlawful  doctrine,  being  expressly  excepted  out  of  the 
{Npovisionsof  the  Toleration  Act,  and  consequently  could 
not  be  in  the  contemplation  of  that  clause  in  the  deed. 
On  the  other  hand  it  is  contended,  that  the  late  act, 

extending 
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extending  the  benefit  of  the  Toleration  Act  to  persoM 
impugning  the  Trinity,  and  repealing  another  act  of 
William^  which  inflicted  certain  penalties  on  theoflTence, 
has  removed  the  difficulty.  Now,  it  is  certainly  true 
that  the  legislature  has  so  done—it  is  also  true  that  it 
has  by  the  same  act  repealed  a  Scottish  statute  whicK 
(as  I  recollect)  inflicted  the  punishment  of  death  on  the 
oiTence  of  denying  the  Trinity  (/z),  and  that  it  has,  within 

tbe 

shall,  in  their  writing  or  dfo« 


(a)  53  Geo.  3.  c.  160.  s.  3. 
repealing  the  acts  of  tbe  1st. 
pari,  of  Cha.  ^d.  c.  21,  and 
1  St.  pari,  of  K.  fViU.  sess.  5. 
c.  1 1.  By  the  first  of  whichy 
entitled 

'^  An  Act  against  the  crime 
of  Blasphemy,"  after  reciting 
'^  that  there  hath  been  no  law 
in  this  kingdom  against  the 
horrible  crime  of  blasphemy," 
it  is  ordained,  <'  That  who- 
soeTer  hereafter,  not  being 
distracted  in  his  wits,  shall 
rail  upon,  or  curse,  God,  or 
any  of  the  Persons  of  the 
Blessed  Trinity — or  whoso- 
erer  hereafter  shall  deny  God, 
or  any  one  of  the  Persons  of 
the  Blessed  Trinity,  and  ob- 
stinately coDtiaue  therein,-— 
shall  be  processed,  and,  be- 
ing found  goilty,  shall  be  pu- 
nbhed  with  death." 

And  by  the  second  of  the 
said  acts,  entitled 

^  Act  agamst  Blasphemy," 
the  former  act  is  confirmed, 
and  it  is  farther  orduned, 
*'  That   whoeTer    hereafter 


coarse,  deny,  impugn  or 
quarrel,  argue  or  reaaott 
against  the  being  of  God,  or 
any  of  the  Persons  of  th^ 
Blessed  Trinity,  or  the  autho- 
rity of  the  Holy  Scriptures 
of  the  Old  and  New  Testii* 
ment,  or  the  proTtdence  of 
God  in  the  government  of  the 
world,  shall  for  the  first  limit 
be  punished  with  iroprisoD* 
ment,  ay,  and  while  they  gire 
public  satisfaction  in  sack- 
cloath  to  the  congregation 
within  which  the  scandal  was 
committed.  And  for  the  se- 
cond fault,thedelinqaent  shall 
be  fined  in  an  year's  Talaed 
rent  of  his  real  estate,  and 
the  twentieth  part  of  his  free 
personal  estate,.  &c.  besides 
his  being  imprisoned,  ay,  and 
while  he  make  a  fair  satisfac- 
tion ul  supra.  And  for  the 
third  ftiult,  he  shall  be  pu- 
nished with  death,  as  an  obk 
stioate  blasphemer."  The  act 
goes  oa  to  commit  tbe  eiek 
cution  thereof,  for  the  first 

fault, 
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€ke  very  last  week,  passed  an  act  having  a  similar  opera- 
tknl  on  the  laws  respecting  the  same  offence  as  they  re- 
garded Ireland  (a) — but  of  this  I  am  satisfied — that,  in 
one  house  of  parliament  at  least,  it  was  never  intended 
by  these  measures  to  do  any  thing  that  should  alter  or 
in  mny  manner  affect  the  common  law.  I  do  not,  sitting 
lieite  ai  a  judge  in  equity,  presume  to  say  what  is  the 
doctrine  of  the  common  law  as  to  the  subject  in  question, 
nor  what  eflfect,  intended  or  not  intended  by  the  legisla- 
tore,  these  late  acts  may  have  upon  it — but,  if  the 
common  law  remains  yet  unaltered,  and  if  the  impugn- 
ing the  doctrine  of  the  Trinity  be  an  offence  indicta- 
ble by  the  common  law,  it  is  quite  certain  that  I  ought 
Bot  to  execute  a  trust  the  object  of  which  is  illegal. 
The  business  of  a  judge  is,  not  to  consider  what  is  the 
Under  degree  of  toleration  which  he  would  himself  be 
iaclined  to  extend,  but  what  is  that  which  the  law  has 
granted — not  what  he  would  do  if  the  question  were 
left  to  his  own  discretion  in  the  exercise  of  his  judicial 
authority-^but  what  the  legislature  has  authorised  or 
fiirbidden. 


1817. 

Attorney- 
General 

V. 

Pearson. 

It  was  Dot  io« 
tended  by  the 
legislature,  in 
passing  the 
53  6.3.  c.l60» 
to  make  any  al- 
teration of  the 
common  law 
respecting  the 
objeets  of  that 
statute. 

The  Court  will 
not  ezecote  a 
trust,  in  its  na- 
ture illegal. 


'fault,  to  all  magistrates,  &c. 
for  the  second  fault,  to  all 
sberifs,  &c.  and  for  the  third 
faalt,  k  commits  the  execu- 
tion of  the  said  act  *^  to  the 
Lords  of  hb  Blajesty's  Jus- 
ticiary." 

There  is  no  instance  of  ca- 
pital judgment  on  either  of 
these  statutes,  except  that  of 
JUkenhead  (before  noticed); 
and  only  two  of  prosecutions 
—those  of  Kifurinmauih  and 


Borthwkk^ — in  the  first  of 
which  the  prosecntion  was 
dropped,  and  in  the  other  the 
panneLfledthe  country.  (See 
Hume  oa  Crimes,  VoL  li.  c. 
518.) 

(a)  57  G'eo,  3.  c^70.  repeal- 
ing the  excepting  clause  of 
the  Ifi$h  Stat.  6  Geo,  1.  c.  5. 
and  extending  to  hrekmd  the 
proTisions  of  10  6r.  3^  c.  44. 
and  53  6.  3.  c.  16a 

But 
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1817.  But  there  is  another  view  in  which  the  case  should  be 

^'^^'^^^        considered— *and  it  is  this — that,  where  an  iostitutioo 

qJ^^^*     exists  for  the  purpose  of  religious  worship,  and  it  cannot 

9.  be  discovered  from  the  deed  declaring  the  trust  what 

Pbarson*       ff^Ym  or  species  of  religious  worship  was  intendedi  the 

Where  a  tnist  is  Court  can  find  no  other  means  of  deciding  the  question, 

created  for  reli-  than  through  the  medium  of  an  inquiry  into  what  baa 

gioQS  worship,    been  the  usage  of  the  congregation  in  respect  to  it ;  and, 

and  it  cannot  be  jf  ^jj^  ygage  turns  out  upon  enquiry  to  be  such  as  can  be 

discoTeied  from  guppo^ed,  I  take  it  to  be  the  duty  of  the  Court  to  ad- 

the  Gced  creat*  ••.              ••'                        i.                  m_i««. 

1  «u^  A  s.  minister  the  trust  in  such  a  manner  as  best  to  establish 
Ing  the  tni8t, 

what  was  the  na-  ^®  ^^^^8^9  considering  it  as  a  matter  of  implied  contract 

tare  of  the  reli-  between  the  members  of  that  congregation.    Bnt  i^  on 

gions  worship     the  other  hand,  it  turns  out — (and  I  think  that  this 

intended  by  it,  point  was  settled  in  a  case  which  lately  came  before  the 

It  must  be  Im^  House  of  Lords  by  way  of  appeal  out  of  Scotland—) 

p  rom  e  ^j^^^  ^|^  institution  was  established  for  the  express  pur- 
Qsu^eofthecon-  . 

ti       B  t   P^^^  ^^  ^^^^  ^^^™  of  religious  worship,  or  the  teaching 

if  it  appears  to  ^^  ^^^^  particular  doctrines,  as  the  founder  has  thought 
hsTs  been  the  most  conformable  to  the  principles  of  the  Christian  reli- 
founder's  inten*  gion,  I  do  not  apprehend  that  it  is  in  the  power  of  in- 
tion,  although  dividuals,  having  the  management  of  that  institution, 
not  expressed,     ^^  ^^^  ^^^^  ^^  ^j^^j.  ^j^^   purpose   for  which  it  was. 

,  ^  .  .  ,  ^  founded,  or  to  say  to  the  remaining  members,  '^  We 
doctrine  should  ^, ,  \         j  .  .  j  i.  ui 

be  preached  it  ^^  changed  our  opinions — and  you,  who  assemble 

is  not  in  the  ^^  *°  ^^^^  p\Bce  for  the  purpose  of  hearing  the  doctrine^ 

power  of  the  ^^  end  joining  in  the  worship,  prescribed  by  the  founder^ 

trustees,  or  of  <<  shall  no  longer  enjoy  the  benefit  he  intended  for  you 

the  congrega-  c<  unless  you  conform  to  the  alteration  which  has  taken 

*h^°d  *^  *!!d'     "  ^^^^  *"  ^^  opinions."    In  such  a  case,  therefore,  1 
,.    ^f.r^       apprehend— considering  it  as  settled  by  the  authorit 

institation  ^^  ^^^  ^  ^®^®  already  referred  to — that,  where  a  co 

gregation  become  dissentient  among  themselves,  the  r 
ture  of  the  original  institution  must  alone  be  lookec' 
as  the  guide  for  the  decision  of  the  Court — and  f 
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to  refer  to  any  other  criterion — as  to  the  sense  of  the 
existing  majority, — ^woaldbetomakea  new  institation, 
which  is  altogether  beyond  the  reach,  and  inconsistent 
with  the  duties  and  character,  of  this  Court. 

In  this  view  of  the  case,  it  is  of  the  first  importance 
to  see  what  the  record  before  the  Court  says  upon  the 
snigect  of  the  original  institution*  Without  entering 
into  what  may  be  the  efiectof  the  late  statute  repealing 
eeveral  then  existing  laws  on  the  subject — (a  question 
which  it  is  not  for  me,  sitting  in  a  court  of  equity,  to 
determine,  and  which  would  certainly  be  much  better 
decided  by  the  judges  of  the  courts  of  Common  Law — ) 
without  even  so  much  as  looking  to  the  point,  whether 
it  be,  or  be  not,  legal,  at  this  day,  to  impugn  the  doc- 
trine of  the  Trinity,  (although  that  is  a  point  upoii 
which  indeed  I  have  an  opinion, — only  I  do  not  find 
myself  called  upon  now  to  declare  it — )  what  I  have 
now  to  enquire  is,  whether  the  deed  creating  the  trust 
does,  or  does  not,  upon  the  face  of  it, — (regard  being 
had  to  that  which  the  Toleration  Act  at  the  time  of  its 
execution  permitted,  or  forbade,  with  respect  to  doc- 
Irine — )  bear  a  decided  manifestation  that  the  doctrines 
intended  by  that  deed  to  be  inculcated  in  this  chapel 
were  Trinitarian?  Because,  if  that  were  originally  the 
case,  and  if  any  number  of  the  trustees  are  now  seeking 
to  fiisten  on  this  institution  the  promulgation  of  doc- 
trines contrary  to  those  which,  it  is  thus  manifest,  were 
intended  by  the  founders,  I  apprehend  that  they  are 
seeking  to  do  that  which  they  have  no  power  to  do,  and 
which  neither  they,  nor  all  the  other  members  of  the 
congregation,  can  call  upon  a  single  remaining  trustee 
to  efiectuate.  In  this  view  of  the  case,  also,  supposing 
even  that,  at  the  time  of  the  establishment  of  this  insti- 
tution, it  had  been  legal  to  impugn  the  doctrine  of  the 

Vol.111.  Dd  Trinity, 
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Trinity,  yet  if  the  institution  had  been  established  for 
Trinitarian  purposes,  it  could  not  now  be  converted  to 
uses  which  are  Antitrinitarian.  For  (meaning,  howeveis 
to  speak  with  all  due  reverence  on  such  a  subject)  to  allow 
such  a  conversion,  would  be  to  allow  a  trust  for  the  be- 
nefit of  <^.  to  be  diverted  to  thebenefit  of  B.  And  the 
question  then  resolves  itself  into  this— whether  sudi  a 
conversion,  io  the  case  of  a  trust,  can  possibly  be  sup- 
ported. I^  therefore,  this  appears,  on  the  iace  of  die 
deeds,  to  be  the  nature  of  the  present  case — as  I  am 
inclined  to  believe  it  does — it  disposes  of  the  questioiis 
affording  a  short  and  direct  reason  for  not  refusing  the 
interference  of  the  Court 


I  am  fully  aware  of  the  importance,  with  a  view  to 
conciliation,  and  abating  the  heat  with  which  I  am  sorry 
to  see  controversies  of  this  sort  generally  carried  on,  that 
a  final  determination  should  speedily  be  made ;  but  at  the 
same  time,  if  deeds  have  been  framed  with  so  little  io 
them  that  leads  to  a  right  understanding  of  the  objects 
they  had  in  view,  it  is  impossible  that  the  Court  should 
decide  without  a  previous  enquiry,  which,  according  to 
the  necessary  course  of  business,  must  greatly  postpone 
the  decision.  And  this,  though  it  may  be  lamented,  is 
not  the  &ult  of  the  Court,  but  the  &ult  of  the  parties  by 
whom  the  trusts  were  originally  constituted. 


The  principle  of 
public  policy 
does  not  extend 
to  the  case  of 
JDiiseDtere,  so 
astopreveotthe 
Coort  from 
sanctioning  the 
appointment  of 


With  respect  to  the  choice  of  the  minister — ^^regard 
being  had  to  the  circumstance  that  this  is  the  case  of  a 
Protestant  Dissenting  minister — I  am  not  sufficiently 
acquainted  with  the  principles  upon  which  these  congre- 
gations usually  act,  to  say  much  upon  that  subject, 
without  more  information  than  has  yet  been  com- 
municated to  me.  It  may  be  according  to  general 
usage,  among  certain  classes  of   persons  dissenting 

ttom 
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ffOBi  the  edtablishment,  to  appoint  their  ministers  for         1817. 
limited  periods,  or  to  make  them  removable  at  plea-       ^«^V"^^ 
sure ;  and,  idUiough  a  Court  of  Equity  may  not  be  dis-      -^o^wey- 
posed  to  struggle  hard  in  support  of  such  a  plan,  yet,  9. 

were  the  Court  to  find  such  a  plan  established,  I  know       Pearson. 

of  DO  principle  upon  which  the  Court  would  not  be  ^  mloister  to  a 

bound,  if  called  upon  for  the  purpose,  to  carry  it  into  coogr^atlon 

eflect.   The  policy  ofthe  Established  Church  has  been,  ^^^/^^»™»ted 

by  ghriug  the  minister  an  estate  for  life  in  his  office,  to  ^     ..^' 

vender  him  (in  a  certain  degree)  independent  of  his  ^i^e^  ^^^h  be 

congregation.    But  I  do  not  see  how  this  policy  can  be  the  usage  of  the 

extended  «o  as  to  govern  the  decision  ofthe  Court  in  a  members,  or  the 

case  of  this  nature,  where  the  trust  which  the  Court  is  provisions  of 

called  upon  to  establish  is  otherwise  constituted.  ^^^  original 


trust. 


80  again,  with  respect  to  those  tn  whom  resides  the 
right  of  election,  I  apprehend  that  here  also  the  Court  - 
most  not  be  governed  altogether  by  what  it  finds  on 
inquiry  to  have  been  the  established  usage.  On  this 
Bolgect  various  statements  have  been  made  in  the  pre- 
sent case,  but  the  deeds  are  silent.  At  the  same  time, 
however,  that  I  am  fully  aware  of  the  difficulties  the 
Court  has  to  encounter  in  executing  a  trust  of  this 
kind,  I  also  know  that  it  is  the  duty  of  the  Court  to 
struggle  with  them ;  and  I  shall  endeavour  to  execute 
the  trust  as  well  as  I  can.  But,  while  so  many  points 
are  unascertained,  it  is  impossible  to  come  to  any  right 
decision — ^it  is  impossible  for  the  Court  to  execute 
any  trust  until  it  knows  who  are  the  persons  in  whom 
it  is  vested,  and  what  are  its  objects. 

Of  one  thing  at  least  I  am  certain — that  there  must 
be  no  proceeding  to  trial  ofthe  ejectment ;  which  cannot, 
under  these  circumstances,  be  attended  with  any  other 
than  a  most  fruitless  and  unnecessary  expense  to  the 
parties;  and  because,  if  I  can  find  out  the  true  state  of 

D  d  d  the 
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Jutff  17. 


the  case,  with  reference  to  the  subject-matter  of  these 
inquiries^  I  shall  thereby  be  enabled  to  make  such  an 
order  as  will  embrace  all  points  in  dispute  between 
them. 


Lord  Chancellor. 

The  motion  before  me  was  made  in  a  cause  in  which 
the  Attomet/'Generaly  at  the  relation  of  Benjamin  Man* 
der  (the  surviving  trustee  under  certain  instruments 
which  I  shall  have  occasion  to  mention),  and  the  J2f- 
verendJohn  Uteward  (who  alleges  himself  to  be  minister 
of  the  congregation  of  Protestant  Dissenters  assembled 
at  Wolverhampton) y  are  plaintiffs,  and  the  defendants 
are  Joseph  Pearson  and  four  others,  representing 
themselves  to  be  (together  with  Mander)  the  trustees 
of  the  property  in  question ;  (which  property  has  been 
given,  as  it  is  expressed  in  some  of  these  deeds,  to  the 
charitable  purpose  of  maintaining  this  meeting-house); 
and  further  contending  that  Mander  ought  not  to  be 
considered,  under  thecircumstances  of  this  case,  (created 
by  his  own  conduct),  as  being  a  trustee,  or,  if  he  be 
considered  as  having  vested  in  him  the  legal  estate  in  a 
certain  portion  of  the  premises,  still  that  he  ought  to  be 
held  incapable  of  acting  by  reason  of  these  circnm- 
stances.  And  this  information,  (as  I  understand  it,)  is 
filed  for  the  purpose  of  preventing  those  who,  it  alleges, 
are  not  to  be  considered  as  trustees,  from  acting  in  the 
discharge  of  what  does  not  belong  to  them  ;  or,  on  the 
other  hand,  if  they  be  invested  with  the  character  of 
trustees,  by  reason  of  having  the  legal  estate  in  them, 
then  the  information  is  to  be  considered  as  insisting 
that,  being  invested  with  the  character  of  trustees 
finr  one  purpose,  they  are  proceeding  to  act  in  that 
character  for  a  purpose  wholly  different,  and  upon 
this  ground  contending,  that  the  plaintifis  are  entitled 

to 
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to  certain  relief  prayed — particularly  to  that  .which  is 
the  subject  of  the  preseat  application. 

[HisLordship  here  described  the  several  instruments, 
and  other  charitable  donations  mentioned  in  the  state- 
ment of  this  case,  together  with  the  existing  state  of  the 
trust-funds  and  premises.] 

It  becomes  here  necessary  (not  for  the  purpose  of  ex- 
pressing an  opinion  on  some  of  the  doctrinal  points 
argued  at  the  bar,  but  in  order  to  see  what  may  be  col- 
lected by  way  of  fair  inference,  as  to  the  meaning  of  the 
original  founders),  after  observing  that  the  first  trust-deed 
is  dated  in  1701,  to  state  that,  in  the  year  1689  (1  Will. 
and  itfury)  was  passed  the  actcommonly  called  the  Tole- 
ration Act  (a),  which  exempted  certain  persons,  coming 
under  the  description  of  Protestant  Dissenters,  from  the 
penalties  of  certain  laws  therein  mentioned ;  and,  as  I 
«gain  observe,  the  object  seems  to  have  been  merely  as 
stated  in  the  title  of  the  act,  viz.  '^  to  exempt  His  Ma- 
^  jesty^s  Protestant  subjects  dissenting  from  the  Church 
^  of  England  from  the  penalties'*  of  the  laws  therein 
mentioned ;  not  appearing,  therefore,  either  upon  the 
terms  or  substance  of  it,  to  have  done,  or  to  have  in- 
tended to  do,  any  more — leaving  the  Common  Law 
exactly  as  it  was  with  respect  to  all  Common-law  of- 
fences against  religion  or  religious  establishments.  And 
in  that  act  there  is  an  express  provision,  s.  17.  '^  that  no 
^^  clause  or  article  therein  should  extend  to  give  any  ease, 
^'  benefit,  or  advantage  to  any  Papist,  or  Popish  recu- 
'^  sant  whatever,  or  any  person  who  should  deny  the 
<<  doctrine  of  the  Blessed  Trinity  declared  in  the  Ar- 
."  tides  of  Religion.''  Afterwards,  in  the  9th  and  10th 
of  WilUam^  an  act  passed  (c),  entitled,  ^^  An  Act  for  the 

(a)  1  W.  and  M.  c.  18.  375. 

(6)  See  before,  note,  page         (c)  9  &  10  ff^.  3»  c.  3^. 
1  "  more 
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The  object  of 
the  Toleration 
Act  was  only  to 
repeal  certain 
penal  laws 
therein  men- 
tioned, leaving 
the  Common 
Law  as  it  stood 
with  respect  to 
all  Common- 
law  offences 
against  reli- 
gion {Vf. 
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^^  more  effectual  suppressiDg  of  Blasphemy  and  Pro* 
^^  faneness,"  and  it  recites  that,  whereas  many  persons 
had  of  late  years  openly  avowed  and  published  many 
blasphemous  and  impious  opinions^  contrary  to  the  doc- 
trines and  principles  of  the  Christian  religion,  greatly 
tending  to  the  dishonour  of  Almighty  God,  and  may 
prove  destructive  to  the  peace  and  welfare  of  this  king- 
dom; therefore,  ^^for  the  more  effectual  suppressing  of 
<*  the  said  detestable  crimes,"  it  was  enacted  that  ^^  If 
/^  any  person  or  persons,  having  been  educated  in,  or 
^^  at  any  time  having  made  profession  of,  the  Christian 
^^  religion,  within  the  realm,  shall,  by  writing,  printing, 
^^  teaching,  or  advised  speaking,  deny  any  one  of  the 
<<  Persons  in  the  Holy  Trinity  to  be  God,  or  shall  as- 
<^  sert  or  maintain  that  there  are  more  Gods  than  one, 
^'  or  shall  deny  the  Christian  religion  to  be  true,  or  the 
'^  Holy  Scriptures  of  the  Old  and  New  Testament  to  be 
^^  of  Divine  authority ;  and  shall,  upon  indictment  or 
^^  information,  be  thereof  lawfully  convicted,  upon  the 
^  oath  of  two  witnesses,  such  person  shall,"  for  every 
such  offence,  and  for  the  repetition  thereof,  incur  such 
several  and  distinct  disabilities  and  penalties  as  by  the 
said  act  are  provided. 


s 


Thestat.9&10 
^.  3.  c.32«,  de- 
clares ^<  the 
denial  of  any 
one  of  the  Per- 
sons  of  the  Holy 
Trinity  to  be 
God"  to  be  an 
offence  against 
the  Christian 
religion. 


Now,  it  is  to  be  observed  that  the  opinions,  the  pulh 
lication  of  which  in  any  of  the  modes  specified  it  is  the 
intention  of  this  act  to  prevent,  are  not  thereby  expressed 
to  be  opinions  contrary  to  those  of  the  Church  of  Eng' 
land,  but  contrary  to  the  Christian  religion.  And  the 
act  proceeds  to  point  out  more  precisely  what  is  the 
nature  of  those  opinions  which  it  thus  declares  to  be 
contrary  to  the  Christian  religion,  viz.  the  denial  of 
any  one  of  the  Persons  in  the  Holy  Trinity  to  be  Go^ 
&c.  It  is  further  to  be  observed,  that  the  information 
which  was  to  lead  to  conviction,  where  the  consequences 
were  so  extremely  penal,  is  by  the  statute  required,  (in 

the 
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the  ease,  at  leasts  of  words  spoken,)  to  be  within  three         1817. 
months  of  the  time  of  the  words  being  spoken,  and  that       ^<^V^/ 
an  opportunity  is  also  given  to  the  offender  publicly  to       gI»^^^* 
renounce  his  error  in  the  same  Court  where  he  had  been  u^ 

convicted,  and  thereupon  to  be  discharged  firom  all       Pb^bsoit. 
penalties  incurred  by  such  conviction.    There  can  be  Blasphemy  was 
no  doubt,  (at  least  so  I  apprehend,)  that,  prior  to  this  &u  offence  pa- 
statute,  blasphemy  was  an  offence  punishable  at  Com-  "Ishable  at 

mon  Law :  and  it  is  impossible  to  contend,  (as  it  ap-  ^  ®™"®"  ^^ 

X  *u  w    u^u      ^u  ui     •  *    before  the  Stat,  p 

pears  to  me,)  that  (whether  the  preamble  is,  or  is  not,  ^  ^  ^^^     ^ 

to  be  taken  as  a  ground  of  ascertaining  that  the  doc-  and  that  statate 
trine  reprobated  in  the  enacting  parts  amounts  to  bias-  ^^^  q^^  ^^ke 
phemy— -on  which  it  does  not  become  me  to  g^ve  an  away  the  corn- 
opinion)  the  penalties  inflicted  by  the  statute  give  any  mon-law  pu- 
foundation  for  supposing  that  there  could  no  longer  ni»kment  for 
exist  a  punishment  for  blasphemy  at  Common  Law,  in-  ^"•P**®"' J» 
dependent  of  the  statute.    On  the  contrary,  the  Com- 
mon Law  is  left  by  the  statute  exactly  as  it  was  before 
the  statute  passed,  (a) 

The  late  act  (6),  which  repealed  this  statute  of 
WiUiam^  also  repeals  certain  acts  against  blasphemy  in 
Scotland^  which  are  therein  particularised.  [Here  his 
Lordship  read  the  Scottish  statutes  above  referred  to. 
See  ante,  note,  p.  397.]  These  statutes  remained  in 
force  till  the  53d  year  of  his  present  Majesty,  and  then 
the  act  passed,  which  repealed  the  excepting  clause  of 
the  Toleration  Act,  which  repealed  the  statute  of  the 
9th  and  10th  of  William^  (so  far  as  relates  to  the  deny- 
ing the  doctrine  of  the  Trinity,)  and  which  repealed  the 
Scottish  statutes ;  and  I  should  observe  that  there  did 
not  (upon  the  occasion  of  passing  the  act  in  question) 
seem  to  be  any  difference  of  opinion  among  the  members 
of  either  bouse  of  parliament,  but  that  they  all  agreed, 

(a)  See  before,  aotc,  p.  379.  (6)  53  Geo,  3.  c.  160. 

(without 
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The  act  53 
Geo*  3.  c.  160« 
extends  only  to 
the  repeal  of 
the  clause  in 
the  Toleration 
Act,  and  the 
other  statutes 
therein  referred 
to,  but  leates 
the  Common 
Law  where  it 
was. 


(without  entering  into  the  consideration  of  the  qnestion, 
as  to  whether  it  were  or  were  not  an  offence  against  the 
Common  Law,  or  whether  the  common-law  panish-* 
ment,  if  any  existed,  had  been  taken  away  by  the  statutes 
which  it  was  intended  to  repeal,)  that  the  penalties,  upon 
that  which  was  considered  as  blasphemy  by  the  9th 
and  10th  of  William  and  by  the  Scottish  statute,  enacted 
by  those  statutes,  were  penalties  which  it  was  very  dii^ 
ficult  to  say  were  proper  to  be  inflicted.  The  act  of  the 
5Sd  of  the  King  therefore  did  what  I  have  stated ;  but  I 
apprehend  that  it  left  the  Common  Law  exactly  where 
it  was;  and,  conceiving  the  object  of  this  information  to 
be  as  I  have  already  represented  it  to  be;  and,  remem- 
bering that,  (whatever  may  have  been  stated  at  the  bar, 
with  respect  to  the  question  of  what  is,  or  what  is  not, 
criminal  in  the  conduct  of  the  parties,)  T  (sitting  here) 
can  only  administer  the  civil  rights  of  the  parties,  this 
Court  having  no  office  to  determine  what  is  or  is  not  an 
offence  or  crime,  except  where  the  question  arises,  as  of 
necessity,  by  its  being  called  upon  to  administer  tmstSy 
or  regulate  civil  rights,  which  are  involved  in  its  de- 
cision ;  I  will  therefore  confine  myself  entirely  to  the 
consideration  of  the  civil  question,  namely,  what,  in 
respect  to  doctrine,  was  the  intent  of  the  founder  of  this 
charity. 


It  must  be  recollected  that,  by  the  Toleration  Act> 
the  benefit  of  that  act  was  declared  not  to  extend  to 
persons  impugning  the  doctrine  of  the  Trinity.  That 
act  passed  in  1689:  and  in  1701  (shortly  after  the 
opinions  in  question  had  been  thus  expressly  declared 
by  the  Legislature  not  to  be  proper  subjects  for  the 
toleration  which  the  Legislature  had  been  granting  to 
eveiy  other  class  of  Dissenters)  the  first  of  those  deeds 
upon  which  the  questions  in  the  present  cause  arise,  was 
executed. 

[His 
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[His  Lordship  then  read  the  deed  of  the  90th  of  Oclo-         18 17. 
4er,  1701,  from  the  answer,  observing  the  allegation  in       ^^^"^^^^ 
the  answer  that  the  feoffment  was  followed  by  livery  of     ^g^°  g^' 
seisin,  a  circumstance  which.  His  Lordship  said,  he  did  v. 

not  see  alleged,  or  that  it  could  be  made  out,  as  to  some  Fkauon.. 
of  the  subsequent  feoffments;  and  upon  the  purpose 
for  which  the  meeting-house  was  declared  to  be  erected 
—  %dz.  **  for  the  worship  and  service  of  God,"  — 
His  Lordship  remarked  that  the  terms  were  very 
general.] 

Several  passages  of  this  indenture  have  been  particu-  , 

arly  taken  notice  of  in  the  course  of  the  discussion  at  perlygiyen  for 
the  bar.    There  is  quite  sufficient  of  allegation  in  the  maintainiDg 
information  to  shew  that  it  was  a  body  of  Protestant  ^^tKe  worship 
Dissenters  who  established  this  meeting-house,  in  order  of  God,''  wUkm 
to  have  preached  in  it  the  religious  doctrines  to  which  ^^  fnore^  the 
tbey  were  attached ;  and  more  especially,  if  it  cannot  be       "^  J''"!  «e- 
aaid  for  the  express  purpose  of  inculcating  the  doctrines  •   ^  .  . 

of  the  Trinity,  yet  that  they  were  Dissenters  entertain-  Established  Re- 
ing  such  a  class  of  opinions,  as  that  the  doctrine  of  Uni-  ligion.    Bat   if 
tarianism  would  be  directly  at  variance  with  their  pur-  it  be  dearly 
pose  in  founding  this  meeting-house*.    I  observe  upon  ^^^pressedyihtit 
this  particularly;  because  I  take  it  that,  if  land  or  money  *^®  purpose  b 
were  given  (in  such  a  way  as  would  be  legal  notwith-  .  f  .^  JJf 
standing  the  statutes  concerning  dispositions  to  chari-  .      J^    . 
table  uses)  for  the  purpose  of  building  a  church  or  a  g^  j^^^  ^  ^|^^ 
house  or  otherwise  for  the  maintaining  and  propagating  are  oot  contrary 
the  worship  of  God,  and  if  there  were  nothing  more  to  law,  the 
precise  in  the  case,  this  Court  would  execute  such  a  Court  will  exe- 
trust^  by  making  it  a  provision  for  maintaining  and  pro-  ^°*®  *^®  *'"** 
pagating  the  Established  Religion  of  the  country.  It  is  JJ^'^"]^*"^  ^"^ 
also  clearly  settled  that,  if  a  fund,  real  or  personal,  be  *^' 

given  in  such  away  that  the  purpose  be  clearly  ex-  ^1,^^^  ^J-^ 
pressed  to  be  that  of  maintaining  a  society  of  Protest-  ^y^^^  ^^  ^i^^ 
ant  Dissenters  —  promoting  no  doctrines  contrary  to  {otentioncfeor/jf 

law,  ajipeara  aliunde^ 
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though  not 
expresied 
in  the  instru- 
ment creating 
the  trust,  the 
Court  will  also 
carry  the  maai- 
fest  design  of  the 
founder  into  ex- 
ecution, so  far 
as  it  is  consist- 
ent with  law. 

It  is  incumbent 
on  persons 
meaning  to  cre- 
ate a  trust  for 
charitable  pur- 
poses, to  make 
their  intention 
clear  bj  the 
deed  creating 
the  trust;  and, 
if  it  is  not  so, 
the  Court  has 
no  other  means 
of  carrying  it 
into  execution 
than  by  collect- 
ing the  inten- 
tion from  in- 
ference and  fair 
presumption. 


law,  although  such  as  may  be  at  variance  with  the  ihC'^ 
trines  of  the  Established  Religion, — it  is  then  the  duly 
of  this  Court  to  carry  such  a  trust  as  thatinto  execution, 
and  to  administer  it  according  to  the  intent  of  the 
founders.  In  this  case,  it  is  impossible  to  doubt  that 
the  trust  was  originally  created  for  the  purpose  of  main* 
taininga  Protestant  Dissenting  institution ;  and  it  would 
be  doing  violence  to  the  intention  of  the  parties  to  theee 
deeds  to  say,  that,  the  worship  and  service  of  Ged  being 
the  object  expressed  by  them,  the  trust  must  be  admiF 
nistered  in  such  a  way  as  to  maintain  the  religion  of  the 
Established  Church.  Nevertheless,  I  take  it  from  the 
experience  of  many  years  in  this  Court,  that,  if  any  body 
of  persons  mean  to  create  a  trust  of  land,  or  moneys 
in  such  a  manner  as  to  render  the  gift  effectual,  and  to 
call  upon  this  Court  to  administer  it  according  to  the 
intent  of  the  foundation,  whether  that  trust  has  religion 
for  its  object  or  not,  it  is  incumbent  on  them,  in  the  in- 
strument by  which  they  endeavour  to  create  that  trust, 
to  let  the  Court  know  enough  of  the  nature  of  the  trust 
to  enable  the  Court  to  execute  it ;  and  therefore,  where 
a  body  of  Protestant  Dissenters  have  established  a  trust 
without  any  precise  definition  of  the  object  or  mode  of 
worship,  I  know  no  means  the  Court  has  of  ascertaining 
it,  except  by  looking  to  what  has  passed,  and  thereby 
collecting  what  may,  by  fair  inference,  be  presumed  to 
have  been  the  intention  of  the  founders.  From  this 
deed,  I  can  collect  that  the  founders  were  Protestant 
Dissenters,  and  thence  presume  that  their  object  was  the 
maintenance  of  Protestant  Dissenting  worship :  but  I 
have  nothing  to  inform  me  what  species  of  doctrine  this 
institution  was  intended  to  maintain,  except  as  I  may  be 
able  to  infer  from  some  of  the  clauses  of  the  deed,  and 
particularly  from  that  clause  which  alludes  to  the  pos- 
sibility of  the  future  prohibition  by  law  of  the  worship 
thereby  intended  to  be  established,  and  also  from  that 

which 
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.which  relates  to  the  biDding  effect  of  orders  to  be  made  1817. 

1^  a  majority  of  the  trustees^  upon  matters  relating  to 
the  meeting-house  only ;  from  which  it  should  appear,       GEicEaAL' 
both  that  the  founder  meant  to  establish  an  institution  o. 

which  was  not  then  contrary  to  law,  and  that  they  did       Peabso^. 
not  mean  to  invest  in  the  trustees,  or  the  major  part  of 
them,  any  right  to  vary  the  system  or  plan  of  doctrinal 
teaching  which  was  to  be  maintained  in  this  meeting-- 
house according  to  their  own  discretion. 

When  I  look  to  the  date  of  the  deed  of  1701,  and  to  Inference,  from 

the  dates  of  the  Toleration  Act,  and  of  the  act  of  the  *^®  ^^"^  »«» 

9th  and  10th  of  King  William,  and  also  to  the  deed  exe-  ^®  ^^  ^ 

cnted  in  174S,  which  contains  the  same  clause  with  the       ^^^  ,  ^ 
-  .    .   ;  .,  1  «  1  possiDW  future 

former,  it  is  impossible  to  say,  that,  while  the  founders  prohibition  of 

contemplated  the  eventual  abrogation  of  the  existing  the  worship 
system  of  toleration,  they  were  in  jfact  intending  to  thereby  intend- 
create  by  that  very  deed  a  system  which  was  at  that  cd  to  be  esta- 
time  illegal,  and  which,  only  three  years  before,  was  ex-  ^^"®")  ^* 
ceptedout  of  the  Toleration  Act,  as  a  system  unfit  to  t^«^<>"*>^P^ 
be  included  in  the  toleration  which  was  extended  by  it  ^      of' the 
to  all  other  modes  of  Protestant  dissent ;  the  Legislature  execution  of  the 
at  that  time  intending  to  embrace  all  the  doctrines  that  jeed  was  not 
could  be  safely  included  in   that  toleration*    This  excepted  oat 
dause  therefore  seems  to  afford  extremely  strong  coun-  of  the  benefits 
tenance  to  the  allegation,  that  the  institution  was  not  ®^  *he  Tolenu 
intended  to  be  for  the  maintenance  of  those  opinions  ^'^°  ^^ 
which  impugn  the  doctrine  of  the  Trinity.    And,  with  A  clause  en* 
respect  to  the  clause  which  invests  the  trustees,  or  the  ^hling  the 
major  part  of  them,  with  the  power  of  making  orders    ""  ces   o 
from  time  to  time  upon  matters  relating  to  the  meeting-  ^  ^.^ 

house,  I  think  it  would  be  doing  violence  to  all  the  ^^^  relating  to 
principles  of  construction  upon  which  we  act,  to  under-  the  meeting- 
stand  it  as  meaning  that  those  trustees,  or  the  major  hoose,  not  to  be 
part  of  them,  should  have  power  to  convert  that  meet-  construed  as 
ing-house,  whenever  they  thought  proper,  into  a  meeting-  ®"*bling  them 

house   to  convert  the 
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objects  of  the 
charltj}  as  bj 
introdadog  a 
new  form  of 
worship  and 
new  doctrines, 
&c« 

Clause,  in  case 
of  the  desertion 
or  remofal  of 
trnstees,  di» 
recting  the  re« 
inaining  tnis* 
tees,  within  a 
limited  time,  to 
elect  new  trus- 
tees in  the  room 
of  the  trustees 
8odeserting,&c« 
does  not  ex- 
tend to  disable 
a  trustee,  so 
hafiog  desert- 
ed, &C  from 
acting  again, 
where  no  suc- 
cessor had,  in 
the  mean  time, 
been  appointed, 
nor  to  the  case 
of  a  trustee 
who  had  left  the 
object  of  his 
trust,(acongre. 
gatlon  of  Pro- 
testant Dissent- 


Bouse  of  a  different  description,  andfor  teacbing  ditEsrenf 
doctrines  from  those  of  the  persons  who  fonnded  it,  and 
by  whom  it  was  to  be  attended.  I  say,  that  appears  io^ 
me  to  be  as  inconsistent  with  the  probable  meaning  of 
the  original  founders,  as  it  would  be  to  hold  that  they 
meant  it  should  be  converted,  at  the  discretion  of  the 
trustees,  into  a  place  of  worship  according  to  the  form 
and  doctrines  of  the  Church  of  England. 

With  regard  to  the  clause  which  is  supposed  to  aflEect 
Mander^&  character  as  a  trustee,  from  his  having  witii* 
drawn  himself  from  the  congregation,  it  is  to  be  ob- 
served, first,  that  he  could  not  be  discharged  under  it 
without  a  regular  proceeding  on  the  part  of  the  remain* 
ing  trustees  to  replace  him  by  a  successor;  and,  iiezt^ 
if  the  meaning  of  these  parties  has  been  to  divert  the  in*- 
stitution  from  its  original  purpose,  by  causing  it  to  main- 
tain doctrines  such  as  these  that  are  charged  by  the  in- 
formation, this  Court  would  never  permit  that  heshotdd 
be  discharged  from  the  office  of  trustee,  for  endeavour- 
ing to  preserve  the  object  and  ends  of  the  institution,  for 
the  protection  of  which  the  very  clause,  now  insisted 
upon  as  depriving  him  of  his  character  of  trustee,  was 
introduced  into  the  instrument. 

Another  part  of  the  trust  is  settled  by  a  deed  of  the 
Ist  and  2d  of  February,  1720. 

[His  Lordship  here  read  the  deed  tn  question,  which 
is  stated  above,  p.  S62.] 

• 

Upon  the  provisions  of  this  deed  there  arises  a  question, 
(upon  which  usage  will  have  great  eflfect,)  Whether,  ac- 
cording to  the  original  constitution  of  this  society,  the 
minister,  preacher,  or  pastor  could  be  appointed  for 
three  years  only,  or,  whether,  according  to  the  generaft 

principles 
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principles  of  this  body  of  Dissenters,  the  congregation  1817. 

and  minister  might  agree,  that  the  one  will  give,  and       ^^^*v*v. 

4he  other  accept,  a  nomination  for  three  years  only.     Attobney- 

It  appears  highly  probable  that  the  person  who  gave  x,, 

this  part  of  the  ftind  contemplated  a  provision  for  the       Peabsok. 

minister  for  his  life,  since  he  has  expressly  given  it  to  ers,)  on  account 

him  for  life,  even  when  he  could  no  longer  officiate  as  of  its  having 

minister ;  but,  on  the  other  hand,  it  may  turn  out  to  *^®"  converted, 

be  established  by  usage,  that  he  was  only  a  temporary  ^"^*  ^"  ®P- 

minister,  elected  with  the  concurrence  of  the  conere-  ^^^  *  '^°\.  ^ 
J 1-  ui    X    L  .  .      ,  purposes  dis- 

gation,  and  liable  to  be  removed  in  the  same  manner  jjngj  f^^^  ^y^^ 

as  he  was  called  upon  to  officiate.  intent  of  the 

founder. 
Upon  the  clause  respecting  the  desertion  or  removal  Upon  a  clause 
of  any  of  the  trustees,  which  occurs  in  this  deed  also,  for  the  appoint- 
and  contemplates  the  event  that  the  trustees  ^'  should  "™®°*  ®^  "®^ 
**  change,  or  become  of  any  other  religion  or  persua-  *""''®®8>  ■"  <^® 
^  sion  whatsoever,  contrary  to,  and  different  from,  the    i j  ^  ^ 
"  said  congregation,"  I  must  observe  that,  if  the  ques-  changing,  or  be- 
tion  comes  before  this  Court,  in  the  execution  of  a  coming  of  a  dif* 
trust,  whether  a  trustee  has  been  properly  removed,  ferent  religion 
and  that  point  depends  upon  the  question,  whether  the  from  the  con- 
trustee  has  changed  his  religion,  and  become  of  ano-  gregation,ifany 
ther,  (as  in  this  instance,)  different  from  the  religion  ^^^^^^  |['jj^^^ 
of  the  rest  of  the  society,  it  must  then  be  ex  necessitate  ^^  j^^  ^^^ 
for  the  Court  to  enquire,  what  was  the  religion  and  properly  remov- 
worship  of  the  society  from  which  he  is  said  to  have  ed,  it  becomes 
seceded, — not  for  the  purpose  of  animadverting  upon  necessary  for  the 
it,  but  in  order  to  ascertain  whether  or  not  the  charge  Court  to  en- 
is  substantiated.    It  must  then  (I  say)  be  necessary  qaire  what  was 
that  this  Court  should  enquire  what  religion  the  con-  JJ®  ''^^^^^'^''  ^^^ 
gregation  is  of,  and  also  what  is  the  religion  of  the  ^^^  an^^dverr 
man  who  is,  or  is  sought  to  be,  removed  from  the  ^p^^  |^   ^^^^  ^^ 
trusteeship  because  he  is  of  a  different  religious  per-  ascertain  whe- 

soasion  fronn  that  of  the  congregation.  ther  the  charge 

is  substantiated. 

Then 
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^en  follow  the  words  of  the  clause  relating  to  the 
appointiDent  of  new  trustees,  in  anjr  of  the  events  be- 
fore contemplated.  Now,  this  trust,  being  created  in 
1720,  became,  in  179!?,  vested  in  Mander  and  eleven 
others,  including  a  person,  who  (it  is  insisted  by  the 
defendants)  never  acted :  and  the  object  of  the  in* 
formation  is  to  allege,  first,  that  Mander  is  the  only 
trustee,  and  that  the  defendants  have  no  right  to  inter- 
fere at  all ;  and  next,  that,  if  the  defendants  can  be 
considered  as  being  invested  with  the  character  of 
trustees,  as  well  as  Mander^  they  have  no  right  to  act 
as  they  are  now  doing,  by  reason  of  their  not  having 
observed  due  forms  in  their  proceedings,  and  being  en- 
gaged in  introducing  a  doctrine  and  mode  of  worship 
into  the  meeting-house  directly  contrary  to  that  which 
it  was  the  original  founder's  intention  should  be 
preached  and  maintained  in  it.  If  the  defendants  have 
not  been  duly  elected  trustees,  then  Mander  must  be 
admitted  to  be  certainly  the  surviving  and  only  trustee, 
as  all  the  other  trustees  named  in  the  deed  of  177S  are 
dead,  and  the  defendants  admit  that  the  legal  estate, 
in  a  fifth  of  a  part  of  the  property,  and  in  a  sixth  of 
another  part,  is  still  vested  in  Mander;  but  they  ne- 
vertheless contend  that,  Mander  not  having  done  any 
act  in  the  execution  of  the  trust  since  179S  or  1703^ 
this  legal  estate  must  be  in  him  only  subject  to  the 
trusts  being  administered  by  them  (the  defendants,) 
according  to  their  own  discretion. 


Now  with  respect  to  the  intent  of  the  donors,  as  it 
is  to  be  collected  from  the  answer  of  the  defendants, 
they  state  it  in  this  way. 


i 


[His  Lordship  here  read  the  admissions  and  denials 
of  the  answer  relating  to  this  part  of  the  case ;  which 
see  ante^  page  367,  372,  &c.] 

1  agree 
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I  agree  with  these  defendants,  that  the  religious  be-  1817. 

lief  is  irrelevant  to  the  matters  in  dispute,  except  so  ^*^^^^*^^ 

fiurasthe  King's  Court  is  called  upon  to  execute  the  ^qJ^.^^^^^' 

trust :  but,  even  if  they  make  out  that  this  was  a  trust,  o. 

merely  for  the  establishment  of  a  Dissenting  meeting-  Pearson. 

house,  without  regard  to  any  particular  tenets,  still  "^^f  question  of 

that  must  be  qualified,  by  shewing  that  it  was  a  meet-  ^^]S^^^^  ^^^^ 

iog-house  that  could  be  legally  sanctioned  and  esta-  ^^^^  .      , 
7  .  .  except  80  far  as 

Uished  ;   and  in  that  point  of  view  the  Court  is  bound  ^i^q  Cogp^  |g 
to  consider  the  question  as  relevant.  called  upon  to 

execute  the 
They  seem,  however,  to  have  gone  on  harmoniously  ^'^^  •  hut,  if 
in  this  meeting-house  till  the  election  of  Mr.  Jameson  *^®  «*«fendants 

fay  some  part  of  the  conirreffation.  and  the  invitation  of  ^^ 

M     i-r^l.,l     .  1  /^.u  *.        no  particular 

a  Mr.  Griffiths  by  another  part  of  the  congregation,  ^^^  ^^  ^^.^^ 

some  of  the  trustees  being  for  one,  and  some  for  the  ^g,  intended 

other.    That  dissension  ended  by  Mr.  Griffiihs  keeping  still  they  must 

possession  of  the  meeting-house  and  the  pulpit ;  and,  shew  that  the 

(if  I  have  not  misunderstood  what  is  meant  to  be  stated  meeting-boose 

in  this  answer),  this  Mr.  Griffiths  was  a  gentleman  ^**  ^^^  ^^^^ 

whose  opinions  leaned  more  to  Unitarianism  than  to  P***"?®*®*  **  *"® 

the  contrary  doctrine.    He  kept  possession  of  the  meet-  ^. 

ing-house  and  pulpit  till  the  year  1804. 

It  appears  that,  in  1793,  a  deed  of  feofiment  was  made 
of  both  estates  to  twelve  persons :  but  MandeVy  who  had 
a  portion  of  the  estate,  although  made  a  nominal  party 
to  that  deed,  refused  to  execute  it,  and  Headkt/y  in  whom 
by  the  prior  deeds  the  estate  had  been  vested,  as  a  co- 
trustee of  part  of  the  property  with  Mandety  but  who 
h^d  never  acted,  also  did  not  execute.  The  consequence 
of  that  would  be  this ; — ^that,  whatever  interest  was 
vested  as  to  the  legal  estate  in  Mander  and  Headley^  the 
interest  so  vested  in  them  would  not  pass  to  those  who 
were  attempted  to  be  made  new  trustees ;  and  in  this 
kind  of  transaction  I  apprehend  that  the  Court  would 

be 
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1817.         be  bound  to  interpose  ;  since  this  Court  would  never 
^"^^^^"^^        permit  the  entirety  of  the  estate  to  be  split  among  dif- 
gIneral'      ferent  trustees,  from  a  consideration  of  the  inconve- 
o.  nience  that  must  necessarily  result  from  such  a  division. 

PEAfisoH.       ii  does,  however,  appear,  that  Mander  would  not  exe- 
cute the  de^d,  and  Headier/  did  not  execute  it,  for  this 
reason,  (as  I  collect  it),  viz.  that  they  considered  the 
congregation  to  be  one  having  a  different  system,  and 
maintaining  a  diflferent  religious  belief,  and  hearing  the 
preaching  of  a  different  kind  of  doctrine,  from  what  it 
was  originally  intended  should  be  taught  in  that  meet* 
LWery  of  seisin  ing-house.    To  make  this  feoffment  effectual,  also,  it 
not  haflng  been  would  be  necessary  that  livery  of  seisin  should  have 
made  according  y^^t^n  made ;  and  it  is  not  alleged  by  the  answer  that  this 
to  the  terms  of    ^^g  ^^^^  effected ;  and,  although  it  appears  by  the  deed, 
^  ^^uix  oH^  \h    ^®^  persons  were  appointed  to  deliver  seisin,  there  is  a 
feoffment  and    ^^^^^'^J  ^^^  about  that,  which  may  raise  the  question, 
one  of  the  par-   where  the  legal  estate  is  at  the  present  moment.   For  the 
ties  to  whom       deed  states  it  to  be  a  joint  power  of  attorney  to  deliver 
power  is  given     seisin,  and,  if  all  the  persons  thereby  appointed  to  deliver 
to  deliver  seism  seisin. did  not  do  so,  the  question  then  is  raised,  whether 

^.    '  /        '     premises  only  ?  I  do  not  sav  how  it  would  turn  out :  but 
authority  can  be  , 

aiven  to  deliver  *^  **  ^  matter  still  to  be  examined,  whether  the  defend- 

seisin  as  to  part  ^"^  ^^^^  ^"^  estate  at  all  in  the  premises. 

only. 

Towards  the  end,  however,  of  the  year  1813,  the  ma« 
jor  part  of  those  persons  elected  Steward  to  be  the  offi- 
ciating minister  ;  and  they  say  that,  in  1816,  upon  the 
change  of  his  religious  tenets,  they  called  upon  him  by 
a  notice  (alleged  to  be  given  with  the  consent  of  the 
congregation)  to  withdraw ;  intimating  to  him,  never- 
theless, (as  I  understand  the  answer),  thai,  having  foi^ 
merly  taught  the  doctrines  of  Unitarianism,if  he  will  now 
abjure  the  contrary  doctrines,  and  continue  to  preach 

those  of  Unitarianism,  they  will  have  no  objection  to  re- 
tain 
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iMn  kim  as  minister,  and  that,  at  all  events,  they  wiU 
M  biro  remain  tbere  for  three  months,  pleaching  any 
doctrine  he  may  think  proper. 

I  repeat  that  I  have  nothing  to  do  here  in  the  way  of 
pronouncing  any  opinion  as  to  apy  religious  doctrine 
whatever.  This  case  must  be  discussed  exactly  ^s  if 
k  were  the  case  of  a  charity  properly  created,  having  no 
relation  whatever  to  any  religious  purpose,  but  a  case  in 
which  one  party  contends  that  the  trust  was  originally 
finr  purposes  of  a  particular  description,  (and  has  a  right 
eo  to  contend,)  against  another  party  who  insists  that  it 
was  originally  for  other  purposes.  And  the  Court  is 
bound  to  determine  this  question,  if  it  arises.  It  would 
not,  perhaps,  be  difficult  to  decide  where  the  legal  estate 
is€  but,  after  that  has  been  disposed  of,  there  still  re- 
mains the  other  question ;  (viz.)  for  what  purpose  that 
legal  estate  was  vested  in  the  persons  in  whom  it  now 
resides  ?  For  the  Court  will  not  permit  that  purpose 
to  be  altered,  unless  it  be  obvious,  from  the  original 
nature  of  the  institution,  that  it  was  meant  to  be  capa- 
ble of  such  alteration. 


1817. 


Attorney. 
General 

PfiAASPir. 


Now,  where  a  clergyman  is  presented  to  a  living  in 
the  Church  of  England,  we  know  the  duties  committed 
to  him,  and  the  grounds  upon  which  he  is  bound  to 
execute  those  duties :  but,  as  the  justice  of  this  country 
has,  for  the  ease  of  men's  consciences,  permitted  them 
to  secede  from  the  established  Church,  and  to  form  re- 
ligious institutions  for  themselves,  to  a  certain  extent,  it 
has  become  the  duty  of  this  Court,  and  others  of  a  like 
nature,  to  enforce  the  execution  of  trusts  for  such  insti- 
tutions, and  U>  give  the  parties  who  are  trustees  that 
i«lief  which  the  Liegislature  meant  they  should  have. 
It  is  necessary,  therefore,  to  look  to  the  instruments,  to 
know  what  are  the  trusts  which  the  Court  is  called  upon 

Vol.  III.  E  e  to 
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General 

V. 

Peabsok. 


to  enforce  the  execution  of;  and,  if  the  parties  them* 
sehreB  do  not  give  the  information  which  is  requisite,  it 
is  in  vain  to  look  for  a  prompt  decision  with  reference 
to  the  point  in  controversy ;  because,  till  inquiry  has 
been  made  as  to  the  nature  of  the  trusts,'  a  judge  must 
remain  in  ignorance  of  the  duty  he  has  to  perform. 
"Where,  then,  a  charitable  institution  of  this  kind  is 
founded— or,  say  it  were  for  a  civil  purpose,  that  we 
may  the  more  temperately  discuss  the  subject — ^I  appro* 
Lend  then,  that  where  a  man  gives  his  money  to  such 
an  institution  for  a  civil  purpose,  one  of  the  duties  of 
this  Courtis  to  take  care  that  those  who  have  the 
management  of  it  shall  apply  it  to  no  other  purpose  so 
long  as  it  is  capable  df  being  applied  according  to  the 
original  intention.  And  if,  upon  enquiry,  it  shall  be 
found  that  in  this  case  the  land  was  originally  given, 
and  the  money  originally  subscribed,  for  the  purpose  of 
forming  an  institution  such  as  the  AUorney'General  in 
his  information  has  alleged  that  this  institution  should 
be,  then  those  whox>bject  to  any  change  in  the  insti- 
tution from  its  original  purposes  are  not  guilty  of  de« 
parting  from  the  institution,  but  are  only  doing  their 
duty  in  endeavouring  to  prevent  such  a  departure  from 
the  purposes  of  the  institution  in  others ;  and,  if  the  alle- 
gation is,  that  there  has  been  such  an  alteration  of  senti- 
ments on  the  part  of  the  congregation,  they  certainly  do 
throw  great  difficulties  in  the  way  of  the  Courts  carry- 
ing the  trusts  into  execution  in  any  manner  whatever. 


Where  two 
parties  seeking 
the  benefit  of  a 
trust  for  cha- 
ritable purposes 
differ  as  to  the 
mode  of  carry- 
ing it  into  effect, 


I  must  here  again  advert  to  the  principle  which  was, 
I  think,  settled  in  the  case  to  which  I  referred  the  other 
day  as  having  come  before  the  House  of  Lords  on  an 
appeal  from  Scotland-^x.  that  if  any  persons  Beeking 
the  benefit  of  a  trust  for  charitable  purposes  should  in- 
cline to  the  adoption  of  a  difierent  system  from  that 
which  was  intended  by  the  original  donors  and  founders ; 

and 
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wnkA  if  others  of  those  who  are  interested  think  proper  to  1817. 

adhere  to  the  original  system,  the  leaning  of  the  Court       ^^^y^^ 
niist  be  to  support  those  adhering  to  the  original  sys-       Gieneral* 
tem,  and  not  to  sacrifice  the  original  system  to  any  r. 

change  of  sentiment  in  the  persons  seeking  alteration,       Peabsok. 
however  commendable  that  proposed  alteration  may  be.  one  party  being 
Upon  these  grounds,  I  have  nothing  at  all  to  do  with  I"  support  of 
the  merits  of  the  original  system,  as  it  is  the  right  of  *"®  original  . 
those  who  founded  this  meeting-house,  and  who  gave  *^^  *"'      ° 
their  money  and  land  for  its  establishment,  to  have  the  p-^g^gaj  i^p 
trusts  continued  as  was  at  first  intended.  It  is  necessary,  ^j^q  ^^  ^ye  made 
therefore,  to  make  inquiries  as  to  what  was  the  nature  in  it,  the  leaning 
of  that  original  system ;  and  in  the  mean  time,  it  is  per-  of  the  Conrt 

tdcily  absurd  that  any  ejectment  should  be  going  on.      i^ast  be  to  the 

former^  how- 

For  these  reasons,  I  sliall  now  grant  an  injunction,  ^^®'  ."^      * 

not  till  the  hearing  of  the  cause,  but  till  the  further      ^     T^, . 

®  '  proposed  altera- 

order  of  this  Court;  the  parties  undertaking  to  account  ^i^^  ^^  ^^^ 
for  the  intermediate  rents  and  profits,  (except  so  far  as 
is  necessary  to  maintain  the  minister,)  and  to  obey  such 
order  as  the  Court  shall  make.  If  the  parties  will  subm  it 
to  give  that  undertaking,  I  dotCt  know  how  to  go  more 
promptly  to  a  decision  than  by  allowing  the  matter  of 
inquiry  to  go  to  the  Master  immediately.  I  wish  there 
were  any  shorter  mode  of  deciding  it;  and,  if  by  Man^ 
damuSf  or  by  any  other  proceeding  you  can  propose, 
Mch^a  decision  can  be  accomplished^  I  shall  have  no 
objection. 

[The  parties  having  acquiesced  in  regard  to  the  pro- 
posed undertaking,  his  Lordship  then  proceeded  to 
direct  the  inquiries,  which  were  afterwards  drawn  up 
according  to  the  form  of  the  following  minutes :] 


Ee2  <*  The 
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'^  The  relators  and  defendants  undertaking  to  obey 
^^  such  order  as  this  Court  may  hereafter  think  fit  to 
^^  make,  with  respect  to  the  possession  and  intermediate 
^  rents  of  the  meeting-house,  &c.,  let  the  defendants 
'<  be  restrained  by  the  injunction  of  this  Court  from 
<^  fiirther  proceeding  at  law  in  the  ejectment,  &c. 
^  and  from  all  other  proceedings  at  law  to  recover 
^  possession,  Sec.  until  the  further  order  of  this  Court; 
<*  and  refer  it  to  the  Master  to  enquire,  in  whom  the 
^  legal  estate  of  and  in  all  the  trust  premises.  See.  is 
^'  vested ;  and  who  have  a  rig^t  to  call  in  the  money 
^  due  on  the  promissory  note  for  960/.  And  let  the 
^  Master  enquire  wliat  was  the  nature  and  particalar 
^^  object  (with  respect  to  worship  and  doctrine)  lor  tte 
^  observance,  teaching,  and  support  of  which,  each  and 
<<  every  of  the  said  charitable  funds  or  estates  respec- 
*^  tively  were  or  was  created  or  raised,  distinguishing 
^^  when  and  by  whom  the  same  were  or  was  respectively 
<^  created ;  and  let  the  said  Master  enquire  and  state,  &e. 
<^  the  usage  of  Protestant  Dissenters  as  to  the  election 
^  of  their  ministers,  and  the  duration  of  their  office  as 
^  such,  and  particularly  whether  any  agreement  or 
^^  understanding  was  entered  into  between  the  relator, 
^  John  Steward^  and  the  defendants,  Joseph  Peancmj 
^Joseph  SUmlejfj  Joseph  Bakery  and  Thomas  Wil- 
^  tiamsj  or  any  of  them,  and  the  persons  for  the  time 
^  being  members  of  the  congregation  attending  the  nid 
^^  meeting-house,  and  subscribing  to  its  support,  tooeh- 
^^  ing  the  duration  of  the  ministry  of  the  said  John 
^  Stemard  in  the  said  meeting-house,  &c.'' 
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WITHER  V.  The  DEAN  and  CHAPTER  of  ^  ^ 

WINCHE8TER,  and  LAMPARD. 

THE  bill  stated)  that  by  indenture  (S5tb  iVbv.  1814)  Lease  from 
the  defendants,  the  Dean  and  Chapter  of  Winches-  Dean  and  CJhap- 
<er,  demised  to  the  plaintiff,  for  twenty-one  years,  the  ^^y  ^'****  ^^ 
niansion-house,  &c.  of  Manydown^  county  of  SotUhamp-  .         , 

toHf  ^^  and  all  demesne  lands  and  premises  then  or  at         thnber- 
^^  any  time  occupied  therewith,  and  all  profits  and  ad-  trees  growing  or 
^^  vantages  thereof,  in  as  beneficial  a  manner  as  at  any  togrowonacer- 
^^  time  theretofore  the  same  had  been  used  or  occupied,"  tain  part  of  the 
together  with  certain  other  premises ;  with  a  reserva-  premis^  save 
lion  to  the  lessors,  and  their  successors,  (among  other  ^^'  the  ne<^»- 
things,)  "  of  all  timber-trees  then  growing  or  to  grow  ^   . .       I 
**  thereon,  with  free  ingress,  egress,  and  regress,  to  ^^  ^j^^j.  ^^e- 
^  cut  and  carry  away  the  same.''    The  indenture  con-  ^ral  church,  or 
tained  a  covenant  on  the  part  of  the  plaintiff,  not  to  cut  of  the  church 
any  of  the  coppices  except  at  seasonable  times,  nor  to  buildings  there- 
grub  up,  except  certain  parts  of  the  said  coppices  to  beloDgiug. 
therein  mentioned.    There  was  also  a  covenant  on  the  •     i, 

part  of  the  defendants  that  the  plaintiff,  his  executors,  j^  ,  Chan- 
&c.  should  and  lawfully  might,  yearly  during  the  term,  ^^^  ^^^^  selliog 
cot  and  take  sufficient  house-bote  for  the  maintenance,  or  catting  ex- 
continuance,  and  new  building  of  the  houses  then  being  cept  for  the  pur- 
oo  the  premises,  with  sufficient  fire-wood,  hay-bote,  poses  aforesaid. 
plough-bote,  cart-bote,  and  fold-bote,  to  be  employed      Injunction 

on  the  premises,  without  sale,  of  timber,  waste  or  de-  f      .    , ...  ,,  ' 
■^  '  'log  the  bill  dis- 

soWed  on  the  coming  in  of  the  answer,  stating  that  the  whole  of  the  timber 
was  wanted  for  the  purpose  of  repairs ;  the  cof  euant  not  extending  to 
deprive  them  of  the  right  which  they  might  have  exercised  independent 
of  it ;  and  deans  and  chapters,  like  other  ecclesiastical  persons,  kiot 
being  liable  to  be' restrained  in  cases  of  waste,  either  by  prohibition  or 
injunction,  except  in  the  Ecclesiastical  Court,  or  at  the  suit  of  the  Crown. 
It  seems  that  the  right  to  cut  timber  for  the  purpose  of  repairs  ex- 
tends to  selling  timber  and  applying  the  produce* 

struction. 
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Wither 
Dean,  &c«  of 

WlNCUESTEB. 


struction.  Also  that  the  defendants  should  not,  during 
the  term,  make  any  sale  or  grant  of,  or  take,  any  tim- 
ber-trees growing  or  to  grow  on  certain  parts  of  the 
demised  premises  therein  specified  (called  ^^  The  Upper 
"  Park,  Lower  Park^  and  Morwell  Rows^)  save  for  the 
^^  necessary  building,  repairing,  upholding  and  ameod- 
^^  ing  of  the  cathedral  church  of  Winchester^  or  the 
^^  church-buildings  thereto  belonging,  and  in  such  case 
^^  leaving  upon  the  premises  from  time  to  time  sufficient 
^'  timber  for  the  repair  of  the  buildings  thereon^  for 
^^  fences,  &c.  and  for  the  timber-botes  aforesaid." 


The  bill  further  stated  that,  at  the  time  of  the  execu- 
tion of  this  indenture,  theplaintiffwas  in  possession  of  the 
demised  premises ;  that  there  were  then  large  quantities 
of  timber  and  other  trees  on  that  part  of  the  premises 
called  The  Upper  and  Lower  Park  and  Morwell  Rowsj 
within  a  near  view  of  the  house  in  which  the  plaintiff 
resided,  and  very  ornamental  thereto ;  that  none  of  those 
trees  were  then  wanted  for  the  purposes  specified  in  the 
exception  above  noticed,  but  that,  nevertheless,  the  de- 
fendants (the  Dean  and  Chapter)  in  the  month  of  JanU' 
ary  last,  gave  orders  to  their  woodward  to  enter  and 
cut  down  divers  of  the  trees  so  growing  in  the  Lower 
Parky  in  consequence  of  which  the  plaintiff  applied  by 
letter  to  the  other  defendant,  (who  was  the  solicitor  and 
agent  to  the  Dean  and  Chapter,)  stating  the  injury 
which  (as  he  apprehended)  would  be  sustained  by  him  in 
the  execution  of  those  orders,  and  the  expenses  he  had 
been  at  in  improvements  on  the  premises,  which  would 
thus  be  rendered  ineffectual,  referring  to  the  clause  of 
the  indenture,  as  introduced  for  his  special  protection 
against  such  injury ;  and  threatening  to  proceed  for  an 
injunction  in  case  the  defendants  should  not  desist ;  to 
which  he  received  for  answer,  that  the  woodward  having 
reported  to  the  Dean  and  Chapter  certain  trees  in  the 

Lower 
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IjmtT  Park  as  proper  to  be  cut,  they  had  given  direc-  1817. 

lipos  accordingly,  but  were  ready  to  sell  them  standing 

to  the  plaintiff,  if  he  wished  to  preserve  them,  upon  a 

&ir  valuation..  Dean,  &c.  ot 

WlMCHSSTSB. 

The  bill  charged  that  this  offer  on  the  part  of  the 
defendants,  by  their  agent,  was  evidence  that  the  tree» 
in  i^uestion  were  not  wanted  for  the  purposes  of  repairs, 
&c.  It  stated  that  the  plaintiff,  conceiving  they  had  na 
right  to  cut  except  for  such  purposes  as  aforesaid,  de- 
clined the  offer,  and  informed  them  pf  his  intention  to 
institute  the  present  proceedings.  And  it  accordingly, 
prayed  ^^  an  injunction  to  restrain  the  defendants  (the 
f ^  Dean  and  Chapter),. their  woodwards,  servants^  agents 
'.^  and  workmen,  during  the  continuance  of  the  term 
«  aforesaid,  from  making  any  sale  or  grant,  or  taking 
«-or  cutting  any  of  the  timber  or  other  trees  then  grow- 
^^  ing  or  to  grow  on  the  premises  therein  specified 
^^  except  for  the  purposes  aforesaid.'' 

The  injunctioa  was  moved  for  and  obtained  upon 
affidavit.. 

The  defendants  (the  Dean  and  Chapter)  afterwards 
put  in  their  answer,  whereby  they  stated,  that,  at  the 
time  of  the  execution  of  the  indenture  in  the  bill  men- 
tioned, the  plaintiff  was  in  possession  under  a  lease  from 
the  Dean  and  Chapter  to  his  (the  plaintiff's  father), 
which  lease  contained  the  same  covenants,  with  respect 
to  the  timber  and  coppice  wood,  as  were  contained  in 
the  indenture  in  question ;  and  that  other  leases  of  the 
same  premises  with  the  like  covenants  had,  from  time 
to  time,  for  a  great  many  years  past,  been  granted  by 
the  Dean  and  Chapter  to  the  plain tiff^s  ancestors.  The 
answer  then  referred  to  various  breaches  of  covenant 
said  ta  have  been  committed  by  and  on  the  part  of  the 

plaintiff; 
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WiTBEft 

Dban,  &c.  or 

WlVGHBSTEB* 


I^infiflT;  and  it  farther  stated  that  timber  was  at  that 
time  wanted  for  repairs  of  the  cathedral,  and  of  other 
ch  vrch  buildings,  to  so  considerable  an  amount  that  the 
whole  of  the  timber  then  growing  on  the  premises  would 
be  insufficient  for  the  purpose  of  supplying  them.  It 
flirther  stated  that  alterations  had  been  made  in  the 
premises  by  the  plaintiff,  since  the  date  of  the  indenture, 
by  throwing  an  adjoining  coppice  into,  so  as  to  make  it 
form  a  part  of,  the  premises  described  in  the  indenture 
by  the  name  of  the  Lamer  Park  ;  and  the  defendants 
tbefefore,  disclaiming  any  intention  of  cutting  timber 
on  that  part  of  the  premises  to  which  the  covenant  ex* 
tended,  insisted  upon  their  right  to  cut,  for  the  purpose 
of  repairs,  upon  the  premises  so  lately  taken  into  the 
Ijower  Parky  as  not  being  included  in  the  coTenant 
Hey  represented  that  they  (the  defendants)  were  in  the 
hftbit  of  selling  the  timber  on  other  estates  belonging  to 
them  in  distant  parts  of  the  country,  and  applying  the 
produce  to  the  purpose  of  repairs ;  and  insisted  that 
they  were  not,  by  the  covenants  in  the  indenture,  re- 
strained from  so  disposing  of  the  timber  in  question. 
That  the  improvements  stated  in  the  bill  to  have  been 
made  by  the  plaintiff  were  made  without  the  consent 
of  the  defendants,  and  also,  in  some  respects,  in 
breach  of  his  covenants. 


A  motfon  Was  now  nmde,  on  behalf  of  the  defendants, 
(the  Dean  and  Chapter)  to  dissolve  the  injunction. 


JLeach^  Bell  and  DotodesweU^  in  support  of  the  motion, 
insisted  on  the  right  of  the  defendants  to  cut  for  the 
purposes  of  repairs,  according  to  the  representation 
made  by  their  answer,  and  that  such  right  extended  to 
ornamental  timber,although,out  of  complaisance  to  their 
tenants,  they  had  not  usually  exercised  it  with  regard  to 
ornamental  timber.    But  the  offi^r  contained  in  Lam^ 

parts 
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|Mnf  8  letter  to  the  plaiotifi;  m.  to  sell  the  trees  stand- 
klg  at  H  TalaatioD)  was  a  mere  matter  of  eourtesy,  ami 
did  mit  amount  to  any  evidence  that  the  trees  were  not 
iQ  fii^t  wanted  for  repain^  since  the  money  which  would 
be  paid  for  them  might  have  been  so  applied.  That  it 
would  be  attended  with  great  inconvenience  and  loss  to 
the  defendants  if  it  should  be  held  that  they  were 
bound  to  apply  the  identical  timber,  and  not  the  pnn 
duce — ^tbe  premises  in  question  being  at  the  distance  of 
righteen  miles  from  the  cathedral,  and  the  principle  of 
6!)ttrBe  extending  to  all  the  estates  belonging  to  the  de« 
fondants,  situated  at  whatever  distance^  and  thej  referred 
to  a  case,  lately  decided  at  the  Rolls,  of  Exeter  Col* 
^gc  (0)9  and  what  is  said  by  Lord  Hardwicke  in  KmgtU 
V.  Mosely.  {b) 


181T. 


WiTHlE 

Dbaw,  &c*ov 

WlVCHESTia* 


Sir  Sdnrnel  RonUlfy  and  Shaiwelly  contri^  in  support 
of  the  injunction. 


Two  questions  have  been  mad^^firsti  whether  the 
timber  protected  by  this  injunction  does  in  feet  lie  within 
the  premises  excepted  by  the  covenant  in  the  indenture, 
and  secondly,  whethm*,  supposing  it  not  to  be  so  in* 
eluded,  these  defendants  have  a  right  to  cut  except  for 
the  purpose  of  applying  the  identical  timber  towards  the 
repairs  of  the  cathedral  and  buildings.  As  to  the  first 
question,  the  affidavit  filed  in  support  of  this  injunction 
is  positive  and  conclusive,  and  the  answer  very  vague 
and  unsatisfactory.  Besides,  in  all  cases  of  doubtful 
covenant,  the  Court  will  adopt  that  construction  which 
Is  taost  fevourable-to  the  covenantee.  On  the  second 
point;  in  Knight  v.  Mosely  the  question  did  not  arise ; 
and  the  case  referred  to,  of  Exeter  College^  is  no  au- 
thority for  the  present,  depending,  as  it  did,  on  its  own 

(a)  The  Aitorne^'General    post* 
V.  Gearyj  Rolls,  Jane  90.  See         (6)  AnibL  176. 

peculiar 
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DfiAH,  &C,  OP 

Winchester. 


peculiar  circumstanceR,  so  that  the  general  questionr 
mains  UDaflTected  by  its  decision.  This  question^  also^ 
it  most  be  observed,  is  wholly  independent  of  what  may^ 
or  may  not  be  the  true  construction  of  the  covenant ;  a» 
it  affects  the  general  rights  of  ecclesiastical  corporations 
with  respect  to  the  cutting  of  timber  on  their  estates^aa 
to  which  it  may  be  generally  slated  that  eccledastical 
persons  have  no  such  right  except  for  the  purpose  of 
necessary  repairs ;  and  that  the  statute  (a)  which  restrains 
alienation  by  such  persons  on  the  ground  of  dilapidation^ 
although  it  refers  in  express  words  only  to  the  ruin  and 
decay  of  buildings,  is  by  a  parity  of  reason  to  be  eXf 
tended  to  timber  or  any  thing  else  which,  constitutea 
part  of  the  inheritance,  (b) 

Leach  in  reply. 

A  lessee  cannot  assert  any  right  in  derogation  of  his 
lessor's  title.  In  this  case,  admitting  that  the  Dean  and 
Chapter  were  bound  speciflcally  to  apply  the  timber  cut 
to  the  purposes  of  repairs,  that  would  not  give  tbeir 
tenant  a  right  to  restrain  them  from  cutting,  unless  thej 
are  so  restrained  by  the  express  terms  of  their  covenant. 
And  see  Jefferson  v.  The  Bishop  of  Durham  (c)^  and 
Knight  V.  Moselt/  ((/)•  But  the  exception  in  the  cove- 
nant is  for  the  purposes  of  repairs  generally,  and  the 
injunction  at  all  events  is  too  extensive  in  terms,  com- 
prehending equally  the  act  of  cutting,  and  of  selling' 
when  cut. 


Tfie  LOBD  CilANCELLOM. 

If  the  Dean  and  Chapter  want  the  whole  of  the  tinib- 


(a)  \3  Eliz,  c.  10. 

(6)  See  e  Bum's  Eccl. 
Law,  152.  and  the  authorities 
there  referred  to. 

(c)  1  Bos.  and  Full.  105. 


((/)  Ambl.  176.  Bradly^. 
Slractf  (orSlraditfv,Fraitcis)p 
3  Barnard  399.  2  Atk.  ^17. 
Heskins  v.  Feaiherstone^  2 
Bro.  C.  C.  552. 

bcr 
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ber  OD  the  premises  io  question,  for  the  purposes  of        18^17  • 
repairs^  there  can  be  no  doubt,  independently  of  the       ^^^V"^/ 
covenant,  that  they  would  be  justified  in  insisting,  that       ^^'^^o, 
the  whole  shall  be  so  applied.     Unless  the  interests  of  Dean,  &c.  o« 
Deans  and  Chapters  are  capable  of  being  distinguished    Wimchesteiu 
from  thoseof  other  ecclesiastical  bodies  in  some  respect 
which  I  am   unable  to  discern,  they  have  this  limited 
right  to  the  timber  without  any  special  provision*    I 
concur  in  tlie  remark  of  Lord  C.  J.  Ej/re  in  Jefferson  v. 
The  Bishop  of  Durham  (a),  on  the  good  effect  which  is 
likely  to  result  from  the  discussion  of  such  questions. 
And  it  was  by  that  case  settled,  that  as  only  the  patron 
can  prevent  a  rector  or  vicar,  so  a  bishop  cannot  be 
prevented  otherwise  than  by  prohibition,  or  by  injunc- 
tion at  the  suit  of  the  Crown,  by  its  Attorney-General, 
from  exercising  the  right  in  question.  (&)     The  case  of 
Mosely  v.  Knight  (c)  decides  that  the  patron  has  the  same 
right  against  a  rector,  which  the  Crown,  or  the  Me* 
tropolitan,  may  exercise  in  the  case  of  a  bishop.  There^ 
too.  Lord  Ilardmcke  expressly  declares,  (if  his  words 
are  rightly  reported,)  that  parsons  may  not  only  fell 
timber  or  dig  stone  to  repair,  but  that  they  have  been  in-* 
dulged  in  selling  such  timber  or  stone,  where  the  money 
has  been  applied  in  repairs.    Whether  it  might  be  pro- 

(a)  1  Bos.  and  Pull.  120.  my  opinion  on  the  exercise 
129.  of  a  discretionary  power  re- 

(b)  <<  The  Crown  has  its  siding  in  Che  Coort,  bat  that 
officers,  whose  daty  it  is  to  neither  on  priociple  nor  on 
watch  over  its  interests.  The  precedent  are  we  warranted 
Metropolitan  may  proceed  in  granting  this  prohibition 
against  the  bishop  for  dila-  at  the  instance  of  a  stranger." 
pidation.  The  officers  of  the  Heath  J.  in  Jefferson  t.  Bp. 
Crown  aod  the  Metropolitan,  of  Durham^  1  B.  and  P. 
may  exercise  their  discretion,  131. 

&c.  However,! do  not  found         (c)  Ambl.  176. 

per, 
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1817.         per,  in  this  case,  for  the  Court  to  interfere  by  injuno 

^^^*^^       tion,  if  an  application  were  made  by  a  party  baring  a 

^^  rigbt  to  apply  to  the  Court  for  such  purpose,  it  is  not 

DeaiI,  ftc.  ow   for  me  now  to  determine ;  and  I  shall  only  obserre  this 

WurcBXSTsn*    singularity  in  the  case,  that,  supposing  the  representa'- 

tion  made  by  the  defendants  to  be  correct,  that  the 
whole  of  the  timber  is  necessary  to  be  cut  down  for  the 
purpose  of  repairs,  there  would  be  no  timber  left  for  the 
like  purposes  hereafter. 

Now  it  is  impossible  to  say  that  a  tenant  heading 
under  a  particular  agreement  is  not,  with  respect  to  the 
right  of  the  ecclesiastical  person  (his  landlord),  to  cut  fbr 
the  purpose  of  repairs,  an  uninterested  stranger  exc^ 
80  &r  as  he  may  have  derived  any  right  or  interest  under 
or  by  virtue  of  his  agreement.  He  can  therefore 
have  no  title  to  interpose  by  any  restrictions  on  the 
right  of  his  landlord  except  what  his  agreement  gives 
him.  In  the  present  case,  the  covenant  must  be  con- 
strued with  reference  to  the  actual  situation  of  the  par- 
ties at  the  time  it  w^  entered  into.  It  has  indeed  been 
made  a  point  of  soiiie  controversy  whether  an  ecclesias- 
tical person  is  boiind  specifically  to  apply  the  timber  he 
has  cut  for  the  purpose  of  repairs  towards  the  actual 
repairs  for  which  it  was  wanted.  If  the  case  referred 
to  be  correctly  reported,  it  was  Lord  ^ania^Are'a  clear 
^  opinion  that  ecclesiastical  persons  are  not  so  restricted ; 
and  I  shall  only  add  that,  if  it  were  otherwise^  the 
obligation  imposed  upon  them  would  tend  greatly  to 
defeat  the  general  intention  of  law,  that  the  possessions 
of  the  church  shall  constitute  a  flmd  for  the  maintenance 
of  the  church,  if  ecclesiastical  bodies  are  compelled  in 
every  instance  to  apply  the  identical  timber  by  removing 
it  from  the  most  distant  parts  of  the  country  in  which  it 
may  happen  that  their  property  lies.  The  true  mean- 
ing of  the  covenant  could  not  be  to  alter  the  situation  of 
1  the 
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^be  (Murties  as  to  the  right  intended  to  be  reserved  by  it ;  1817. 

and  there  is  nothing  in  the  terms  to  justify  such  a  con-  ^"^V^/ 

struction.    In  every  former  lease,  as  well  as  the  pre«  ither 

sent,  the  defendants  have  expressly  reserved  to  them-*  Dean,  &c.  op 

selves  the  same  right  of  cutting.  Winchester. 

I  am  therefore  of  opinion  that  the  plaintiff  in  this 
•case  has  no  equity  which  this  Court  has  a  right  to 
administer,  or  which  authorises  me  to  maintain  the 
injunction. '  I  shall  only  add,  as  matter  of  general  ob- 
servation, which  may  be  applicable  in  the  present  in- 
stance, that,  if  there  should  ever  happen,  by  cutting 
timber  for  repairs,  not  to  be  enough  left  for  the  pur- 
poses of  repairs  in  future,  that  would  necessarily  be  a 
matter  of  very  bad  and  serious  consequence. 

[Iiyunction  dissolved.] 

Reg.  Lib.  B.  1816.  fo.  1360. 


LEWIS  V.  LOXH AM.  Jprff  28. 

ON  a  bill  by  purchaser  for  specific  performance,  it  Bill  by  pur- 
was  referred  to  the  Master  to  enquire  whether  chaser  for  spe- 
a  good  title  could  be  made.   The  Master  reported  that  ^ific  perform- 
a  good  title  might  be  made  with  the  coufcurrence  of  car-  4   i|l  d*    \n^ 
lain  persons  meotiooed  in  bis  reportn-among  others,  f^^  ^^^^  ^ 
of  one  Stuatma  Gordon,  (a)    An  order  was  afterwards  title,  a  neces- 
made,  on  petition,  that  it  should  be  referred  baek  to  the  sary  party  not 

choosing  to 
concur  in  conveying.    Older  to  dismiss,  wUhoiU  coHs^  it  being  against 
the  principles  of  the  Court  to  order  the  defendant  to  pay  the  plaintiff 
his  costs. 

(a)  See  ante,  Vol.  I.     •  179. 

Master 
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Lewis 

V. 

LoxuAic. 


Master  to  review  his  report,  so  far  as  he  had  therein 
certified  the  necessity  of  Susanna  Gordon^  concurrence, 
and  to  state  the  grounds  on  which  he  judged  such  con- 
currence necessary.  The  Master  made  his  second  re« 
port,  setting  forth  the  facts  upon  which  he  had  pro- 
ceeded in  forming  his  judgment.  To  this  report  ex- 
ceptions were  taken ;  and  the  cause  now  coming  on 
upon  the  exceptions,  and  for  further  directions,  it  was 
agreed  that  the  exceptions  must  be  over-ruled,  and  the 
bill  dismissed :  but  it  was  nevertheless  contended,  on  the 
pai^  of  the  plaintiff,  that  the  defendant  ought  to  pay 
the  plaintiff  his  costs. 


Sir  5.  Romillf/  for  the  plaintiff. 

Benyony  for  the  defendant,  objected  to  this  as  con- 
trary to  the  principles  of  the  Court ;  and  said,  the  con- 
stant course  was  to  dismiss  the  bill  without  costs  upon 
such  an  occasion. 


Sir  S.  Romilli/  desired  it  might  stand  over  to  search 
for  precedents  :  but  he  did  not  afterwards  produce  any, 
and  the  order  was  made  accordingly  to  dismiss  the 
bill  without  costs,  (a) 


(a)  This  I  bad  ex  relatiane. 

Upon  reference  to  Reg. 
Lib.  1816.  B.  fo.  1059.  how- 
ever, it  appears  that  the  de- 
fendant was  ordered  to  pay 
to  the  plaintiff  his  costs  of  the 
second  reference,  and  of  the 
report  made  thereon,  but  not 

• 

of  the  former  proceedings. 
In   Springfield  ▼.  Ollett^ 


before  the  Vice^ChanceUory 
iQth  Jfiftc,  1817,  lam  in- 
formed that  his  Honor  doubt- 
ed, and  seemed  to  think  that 
a  bill  might  be  dismissed, 
and  the  defendant  at  the 
same  time  made  to  pay  the 
costs.  But  the  point  was  not 
decided. 
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Rolls. 
July  17. 

tJEARY  and  Others,  v.  BEAUMONT  and  Others. 

JAMES  TAYLOR  by  his  will  gave  (among  other  Specific  legacy 
things)  to  the  defendant  Beaumont^  his  executors^  to  an  ezecator, 
&c.  his  leasehold  house  in  Norfolk  Place,  for  the  re-  who  afterwards 

sidue  of  his  term  therein,  and  appointed  him  his  executor,  becomes  bank- 
rapt  and  com- 

The  usual  decree  for  an  account  was  made  at  the  r^^    *  .^ 

.     1      tovttm   The  sub- 
hearing  ;  but,  before  the  Master  made  his  report,  the  de-  .      ^ 

fendant  became  bankrupt,  whereupon  a  supplemental  ^-^^  bequest 

bill  was  filed  against  his  assignees ;    and  by  a  decree  being  sold  by 

made  on  the  hearing  of  the  supplemental  cause  it  was  his  assignees, 

ordered  that  the  former  decree  should  be  prosecuted.  Held,  the  pro- 

and  the  plaintiffs  (the  residuary  legatees)  to  be  at  liberty  ^"^  *"  ^^" 

.  •  «      Ai  •    •  3  ^t.     Tktr    A.  hands  not  spe- 

to  go  in  under  the  commission  ;   and  the  Master  was    .^    ,,    ,.  /: 

^  -  .      1  cifically  liable 

thereby  directed  to  take  an  account  of  money  received  ^^  ^^^       j 

by  the  defendants  (the  assignees)  in  respect  of  the  pur-  ^i^^  devasiaoil 

dhase-money  of  the  leasehold  estate  sold  by  them  (the  {q  favour  of  the 

assignees),  and  to  enqufre  whether  the  same  was  pro-  parties  benefi- 

periy  sold,  and  under  what  circumstances.  cially  entitled 

under  the  will. 

In  pursuance  of  these  decrees,  the  Master  made  his         .  ^  ^^^ 

report,  certifying  a  balance  due  from  the  defendant      ..^,  ,, 

tr      y  J    o  entitled  to  proYe 

BeaumonCs  estate  to  the  estate  of  the  testator ;    and,  ^^  ^^^  amount 
with  regard  to  the  inquiries  directed  as  to  the  leasehold  of  the  dcvas^ 
estate  sold  by  the  defendants  (the  assignees),  the  Master  took. 
found  that  the  defendant  Beaumont  was,  previous  to 
his  bankruptcy,  a  collector  of  taxes,  and,  having  made 
de&ult,  an  extent  had  issued,  under  which  certa^in  parts 
of  his  property  had  been  taken,  but  the  extent  was  not 
yet  satisfied ;  and  the  defendants  (the  assigneeis),  being 
aware  of  the  deficiency,  and  apprehending  that  the 
leasehold  house  in  Norfolk  Place  (which  was  the  same 

that 
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1817*         that  was  given  by  the  testator^s  will  to  the  defendant 

j^^^      BeaumofU)  would  also  be  taken  and  levied  under  the 

o,  extent,  did,  for  the  purpose  of  preventing  the  loss  and 

BsAujcojrr.     es^pense  which  would  thereby  accrue  to  the  estate  of 

their  bankrupt,  engage  to  make  good  the  deficiency, 
which  had  been  since  done  partly  by  the  sale  of  the 
house  in  question ;  and  under  these  circumstances  th^ 
Master  was  of  opinion  that  the  house  in  question  (being 
the  same  with  reference  to  which  the  inquiries  had  been 
directed)  was  properly  sold  by  the  assignees  under  the 
assignment,  for  the  sum  of  340/,,  which  sum  he  found 
that  they  (the  assign^s)  had  received  for  the  purchase- 
money  thereof 

The  cause  now  coming  on  for  further  directions^  the 
only  question  was,  whether,  the  leasehold  estate  io 
question  being  a  specific  bequest  to  the  defendant  (the 
bankrupt  executor)  under  the  will  of  his  testator,  tli0 
produce  of  that  estate,  when  sold  by  his  assignees,  was 
liable  to  he  specifically  applied  to  make  good  the  da» 
voitaoii  committed  by  him ;  or  whether  the  assignees 
were  entitled  to  the  produce  as  part  of  the  general 
'  estate  of  the  bankrupt,  leaving  the  parties  claiming 
in  respect  of  the  residue  to  their  proof  under  the  com- 
mission. 

Jffarl,  Cooke^  and  Doti^deswellj  for  the  residuary  le- 
gatees. 

BeU  and  Perkins  for  the  assignees. 

The  case  of  Jeffs  \\  Wood  (a)  was  cited  in  argu- 
ment, not  as  a  case  in  point,  but  as  containing  prin- 
ciples which  were  generally  applicable  to  the  subject* 

(a)  2  P.  Wms.  138. 

The 
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The  Master  of  the  Rolls,  when  the  cause  first 
came  on,  desired  that  the  point  (which,  it  seems,  unex- 
pectedly arose)  mifi^ht  be  a  little  more  looked  into.  He 
said  that,  undoubtedly,  at  first  sight  it  appeared  a 
strong  proposition,  that  an  executor,  being  a  debtor  to 
the  estate,  could  take  any  part  of  it.  It  should  seem 
that  an  executor^  by  assenting  to  his  own  legacy,  can- 
not alter  the  case  as  afiecting  himself;  and  it  was  not 
pretended  that  the  assignees  can  stand  in  a  difierent 
situation. 


1817. 

Geakt 
Beaumont. 


On  a  subsequent  day  the  cause  was  again  mentioned, 
when  I  was  not  present :  but  I  am  informed  that  the 
counsel  who  argued  it  not  producing  any  authorities, 
Bis  Honour  said,  he  was  of  opinion  that  this  specific 
bequest  could  not  be  applied  to  satisfy  the  devastivoit; 
fof  that,  when  no  debts  are  due  from  the  testator,  the 
Court  has  nothing  to  do  with  the  specific  legacies^  and 
most  confine  its  administration  to  the  effects  not  speci- 
fically bequeathed.  That  this  was  not  the  case  of  an 
executor  applying  to  the  Court  for  its  assistance  in  the 
administration,  but  that  of  a  hostile  application  against 
the  executor.  And  he  therefore  held  that  the  assignees 
were  entitled  to  the  produce  of  the  leasehold  estate  in 
question. 


^<  Declare,  That  the  340/.  received  by  defendants 
^*  (assignees)  on  account  of  the  sale  of  the  leasehold 
<<  house,  No.  5,  Norfolk  Placcj  ought  not  to  be 
^  applied  in  making  good  assets  of  the  testator  pos- 
<<  sessed  by  defendant  (bankrupt.) 

^^  Order,  defendants  (assignees)  to  pay  into  the  Bank 
'^  (with  the  privity  of  the  Accountant-General^  &c.) 
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Geart 
Beaumont. 


'^  any  dividends  which  shall  from  time  to  time  become 
'^  payable  in  respect  of  the  debt  to  be  proved  by  plain- 
'^  tiflb  under  the  commission ;  the  amount  thereof  to 
^^  be  verified  by  affidavit." 

Reg.  Lib.  1816,  A.  fo.  9007. 


j^j^j^j^        MARY  ESSINGTON,  Widow,     -     Plaintiff; 

Jul^  17.  AND 

VASHON  and  Others,        -        -        Defendants. 


Under  a  bequest 
of  <<  all  debts 
dae  and  owing 
to  the  testator 
at  the  time  of 
his  death,"  a 
bond  condition- 


SIR  WILLIAM  ESSINGTON,  by  wiU  dated 
June86, 1813,gavehi8  hoasehold  goods,  &c.,  ^^and 
^^  all  his  ready  money,  and  debts  due  and  owing  to  him 
<<  at  the  time  of  his  death/*  with  other  things,  to  the 
plaintiff(his  wife)  absolutely;  and,  after  giving  some 
pecuniary  legacies,  he  devised  and  bequeathed  all  his 
ed  for  replacing  messuages,  lands,  &;c.,  ^^  and  all  his  government  stocks 
a  sum  of  stock  <^  and  funds,"  with  other  things,  and  all  other  his  real 
sold  by  the  tes-  and  personal  estate  whatsoever  not  thereinbefore  given, 
tator  after  the     (gybject  to  payment  of  his  debts  and  funeral  expenses,) 

:■,    .!    t^.  '  nnto  and  to  the  use  of  the  defendants,   VaslumanA 
and  lent  by  him 

SmUhj  their  heirs,  &c.,  upon  trust  to  permit  the  plaintiff 

to  receive  the  rents,  interest,  &c.  during  her  life,  and 

after  her  decease,  and  after  payment  of  certain  otiier 

legacies  given  upon  that  event,  he  directed  that  his  said 

trustees  should  stand  possessed  of  600/.  upon  trust  for 

such  persons,  &;c.  as  the  plaintiff  should  by  deed  or 

will  appoint,  and  in  de&ult  of  appointment  to  fiUl  into 

the  residue ;  and,  subject  thereto,  to  stand  possessed  of 

such  residue  upon  the  trusts  therein  mentioned. 


to  the  obligor, 
was  held  to 
pass ;  the  day 
stipulated  for 
the  re-inyest- 
ment  being 
passed  at  the 
tine  of  his 
death;  there- 
fore not  com- 
prehended in 
the  lesidoary 
defite  enune- 
ratlng  (among 


After  making  his  will,  the  testator  lent  to  Earl  ilf. 
the  sum  of  1000/.  upon  the  security  of  a  mortgage  and 
bond,  dated  the  SOth  of  December^  1813.     And  in 


other  things) 

^^  his  goTemment  stocks  and  fijinds 
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Januoftf^  18 16,  he  lent  the  said  Earl  the  further  buoi  of 
90962. 61.9  by  aeUing  out  3500/.  navy  bper  cenis.^  which 
belonged  to  him  at  the  time  of  making  his  will,  taking 
as  a  security  for  this  further  loan  the  Earl's  bond  con- 
ditioned for  replacing  the  stock  so  sold  out  on  or  before 
the  10th  of  Jufy  following,  and  making  good  to  the 
testator,  or  his  executors,  &c.,  the  dividends  which 
would  otherwise  have  accrued  due  in  the  interim. 


1817. 


ESSINOTOM 

Vm 


The  testator  died  on  the  18th  of  Jufy^  1816 ;  and 
the  bill,  filed  by  his  widow,  prayed  a  declaration  that 
the  plaintiff  was  entitled  to  the  absolute  benefit  of  the 
said  bonds  and  mortgage,  and  that  all  necessary  di- 
rections might  be  given  for  collecting  the  debts  which 
were  due  to  the  testator  at  the  time  of  his  death — the 
bonds  to  be  delivered  up,  or  otherwise  secured  for  the 
plaintiff's  benefit. 

The  question  was,  whether  the  plaintiff  was  or  was 
not  entitled  to  the  benefit  of  these  securities,  and  the 
sums  secured  thereby,  under  the  bequest  to  her  of '^  all 
^  ddbts  due  and  owing  to  the  testator  at  the  time  of 
^  his  death ;"  and  it  was  contended,  on  the  part  of 
the  defendants,  particularly  as  to  the  latter  sum  of 
3096/.  &«,  that  the  condition  of  the  bond  being  merely 
•  contract  to  replace  a  specific  sum  of  stock,  firom  its 
nature  of  fluctuating  value,  the  same  could  not  be  at  all 
considered  as  comprehended  under  the  term  ^^  Debts," 
bat  Aould  rather  be  taken  as  government  stock,  which 
it  was  intended  to  be,  the  day  on  which  it  was  to  have 
been  replaced  being  already  passed  before  the  death  of 
the  testator. 


The  Masteb  of  the  Rolls  said,  that  the  question 
depended  upon  what  was  the  actual  description  of  the 
property  at  the  time  of  the  testator's  death,  the  bequest 
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ESSINGTON 

YASHoir* 


of  debts  being  prospective.  That,  the  day  being  then 
passed  on  which  the  stock  was  to  be  transferred  accord- 
ing to  the  condition  of  the  bond,  this  was,  at  that  time, 
no  other  than  a  debt  due  to  the  testator;  and  the  cir- 
cumstance, that  the  debtor  might  still  transfer  the  stock, 
could  not  alter  or  affect  the  rights  of  the  parties. 


^^  Declare,  plaintiff  entitled  to  the  benefit  of  the 
^^  bond  and  mortgage  for  securing  1000/.,  and  of  the 
^^  bond  for  securing  the  said  stock,  and  the  interest 
^^  dividends,  and  produce  thereof.  Defendants  (trus- 
*^  tees)  to  proceed  to  get  in  what  was  due  thereon,  and 
<<  to  pay  the  same  to  the  plaintiff.'* 

Reg.  Lib.  1816,  A.  fo.  1474 


Motion  by 
simple  contract 
creditors  of  one 
who  had  been  a 
trader,  bat 
ceased  to  be  so, 
and  was  not  a 
trader  at  the 
time  of  his 
death,  for  a  re- 
ceiTer,  upon  af- 
fidavit before 
answer,  refused; 
not  being  within 
the  statute 
47  G.  3.  sess.  3. 
c.  74. 


KEENE  and  Others  v.  RILEY  and  Others. 

THE  plaintiffs  moved  for  a  receiver,  upon  certificate 
of  bi^  filed,  and  affidavits. 

The  affidavits  stated,  that  the  plaintiffs  were  simple 
contract  creditors  of  the  late  Mr.  Riley ^  who,  for  some 
time  previously,  and  down  to  the  time  of  his  death,  was 
a  trader ;  that  one  of  tfie  defendants  was  his  executrix, 
and  the  others  his  devisees  and  heir ;  and  that  the  exe- 
cutrix and  devisees  were  wasting  the  real  and  personal 
estates,  &c. 

The  defendants,  by  affidavits  in  answer,  positively 
swore,  that  the  testator,  although  he  had  fiirmerly  been 
a  trader,  had  ceased  to  be  such  fi^r  a  considerable  time^ 
and  was  not  a  trader  at  the  time  of  hk  death. 

ParkcTj 
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Pifrkefy  in  support  of  the  motion.  -  1817. 


Beamesy  contrdy  contended,  that,  as  the  testator  had         ^^^^ 
not  by  his  will  charged  his  real  estate  with  the  payment        Rilkt. 
of  his  debts,  this  Court  had  no  jurisdiction  to  appoint  a 
receiver ;  the  testator  not  being  a  trader  at  the  time  of 
his  death,  so  as  to  bring  the  case  within  the  late  aet, 
47  G.  3.  sess.  2.  c.  74.  sect.  1. 

The  Lord  Chancellor ^  upon  hearing  the  clause  rea^ 
said  that  was  his  opinion. 

No  order  made,  (a) 

(a)  Communicated  by  Mr.  Beames. 


FORBES  and  Wife  v.  BALL  and  Others.  ^^. . 

Aug*  lU 
TTkENNIS  C077£/e£Zr,  by  his  will,(among  other  cc  i  gi^eto  A.  C. 
,MJ  things,)  gave  as  follows :-— <<  I  give  to  my  dear  5001,,  and  It  is 
^^  wife,  Ann  CoUerely  the  sum  of  500/. ;  and  it  is  my  my  will  and  de- 
^  will  and  desire  that  my   said  wife,  Ann  Cotterely  ^^^  that  A.  C 
^<  may  dispose  of  tfie  same  amongst  her  relations,  as  ^^y  dispose 
<«  she  by  wUl  may  think  proper.'*    And,  as  to  the  ^Jj^^  ^^^ 
residue  of  his  estate,  he  bequeathed  the  interest  and  ...  ^       , 
dividends  to  his  said  wife  during  her  life,  for  her  by  will  may 
own  proper  use  and  benefit,  and  appointed  her  sole  think  proper.^ 
executrix  and  residuary  legatee ;  with  a  proviso  in  Held,  a  trust 

for  the  rela- 
tions of  A.  C*  and  the  500/.  well  bequeathed  by  the  will  of  A  C  to 
her  sister,  and  her  sister's  children,  though  made  without  reference 
to  the  will  of  the  first  testator. 

Construction  of  words  in  a  residlury  chiuse,  as  haying  reference  to 
a  contingency  which  had  not  taken  place^  and  therefore  no  restriction 
on  a  preceding  absolute  bequest* 

the 
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1817.  the  win,  that,  after  her  death,  the  residue  of  his  said 
estate  thereinbefore  bequeathed  to  her  for  her  life, 
should  come  to  and  be  equally  divided  between  the 

Ball*  defendant,  John  CoUerel  (his  son),  and  the  plaintifl^ 
Elizabeth  Forbes  (his  daughter),  share  and  share  alike : 
but  if  either  of  them,  his  said  son  or  daughter,  should 
die  before  that  event  should  take  place,  leaving  issue 
him  or  her  surviving,  then  the  part  or  share  of  him  or 
her  so  dying  should  go  to  and  be  divided  among  hb  or 
her  children,  diare  and  share  alike ;  but,  if  either  of 
them,  his  said  son  or  daughter,  should  die  without  leav- 
ing issue  him  or  her  surviving,  then  the  survivor  should 
enjoy  the  interest  and  dividends  during  his  or  her  life ; 
and,  after  his  or  her  decease  without  leaving  issue  as 
aforesaid,  the  whole  should  go  to  and  be  divided  amongst 
his  (the  testator's)  nearest  relations. 

Ann  CoUerel  (the  testator's  widow  and  executrix) 
proyed  the  will,  and  possessed  herself  of  his  personal 
estate,  and  shortly  afterwards  died,  having  made  her 
will,  by  which  she  gave  and  bequeathed  to  her  sister 
(the  defendant  Jane  Ball)  and  the  defendant  Pawtom^ 
*<  the  sum  of  500/.  in  trust  to  lay  out  the  same  in  their 
^*  names,  in  the  public  fimds,  upon  trust  to  apply  and 
^  retain  the  dividends  to  her  said  sister,  for  her  own 
^  use^  for  her  life,  for  and  towards  the  maintenance  of 
*^  her  children ;  and,  after  her  death,  to  pay  and  divide 
^  the  said  fimds  unto  her  children  (who  were  also  made 
5<  defendants)  equally  among  them ;"  and  she  made  her 
said  sister  her  residuary  legatee,  and  appointed  her, 
together  with  Pawson^  executrix  and  executor  of  her 
wiU. 


The  bill  was  filed  by  Forbes  and  his  wife,  vMuuuug, 
in  right  of  the  wife,  to  be  entitled,  together  with  the 
defendant  John  CoUerel^  to  the  absolute  interest  in  the 
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residuary  estate  of  the  testator,  in  equal  moieties.  By  1817. 
the  decree  made  on  the  hearing,  it  was  referred  to  the 
Master  to  take  an  account  of  the  testator's  personal 
estate  received  by  or  come  to  the  hands  of  Ann  CoUerel  Ball. 
during  her  life,  or  of  the  defendants  Jane  Ball  and 
Pii205Oii,  (her  executor8,)oreitherofthem  since  hisdeath, 
with  the  usual  directions.  The  Master  by  his  Report 
found  (among  other  things)  that  Ann  Coiierel  purchased 
1000/.  bank  stock  with  part  of  the  testator's  property 
which  had  been  received  by  her,  and  that  the  defend- 
ants (her  executors)  since  her  death  had  sold  the  same, 
and  invested  500/.,  part  of  the  produce,  in  the  purchase 
of  certain  other  stock,  to  answer  the  legacy  of  500/. 
given  by  the  will  of  the  testator  to  the  said  Ann  CoUerely 
with  power  to  dispose  of  the  same  amongst  her  relations 
as  she  by  will  might  think  proper. 

The  cause  now  coming  on  for  further  directions,  the 
principal  question  raised  by  the  pleadings  was,  whether 
the  will  of  Ann  Cotterel  was  to  be  taken  as  a  due  execu- 
tion of  the  power  of  appointment  given  Jber  by  her  hus- 
band's will  of  the  500/.  thereby  bequeathed  to  her  as 
aforesaid;  or  whether  the  same  fell  into  the  residue  of 
his  estate  by  reason  of  the  non-execution  of  the  power : — 
And,  as  to  this  question,  the  plaintiffs  insisted  that  Ann 
Cotterel  never  executed,  or  intended  to  execute,  such 
power  of  appointment,  and^therefore  the  500/.  fell  into, 
and  then  formed  part  of,  the  residuary  estate  of  the 
testator.  The  defendants  on  the  contrary  insisted 
that  the  power  was  well  executed  by  the  will  of  Ann 
Cotterel;  or,  if  not,  that  it  was  a  trust  for  her  relations 
subject  only  to  her  life-interest,  and,  if  so,  in  default  of 
the  appointment,  the  defendant  Mrs.  Ball,  as  her  next 
of  kin,  would  be  entitled  absolutely.  And  they  cited 
Hardings .Gb/n{a)^  Brown  v.  Higgs{b)j  Cruwt/ss.CoU 

(a)  1  Atk.  469.  (6)  4  Ve9.708.  5  Ves.  495. 8  Ves.  561,  &c. 

many 
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1817.  man  (a),  Birch  v.  TFade  (J),  &c.  Upon  this  point,  the 
Court  was  of  opinion  that  the  words  in  the  testator's 
will  raised  a  trust  for  the  wife's  relations,  subject  to  her 

Bajul.  appointment ;  and  that  the  same  was  well  executed  by 
her  will  in  favour  of  her  sister  and  her  sister's  children ; 
and  decreed  accordingly. 

The  other  question  was,  whether  the  plaintiffs,  in 
right  of  the  plaintiff  Elizabeihy  were  entitled,  together 
with  the  defendant  t/oAii  CoUerel^  absolutely,  or  for  life 
only,  to  the  residuary  estate  of  the  testator ;  it  being 
contended  against  the  daim  of  the  plaintifis,  that,  al- 
though the  first  gift  was  absolute,  yet  the  subsequent 
words  restricted  it  to  a  life-interest.  But,  as  to  this 
the  Court  was  of  opinion  that  the  subsequent  words 
only  referred  to  a  contingency,  which  had  not  taken 
place,  namely,  the  death  of  the  legatees,  or  one  of 
them,  before  the  death  of  Ann  Cotterel^  and  decreed 
accordingly. 

Agar  and  Home  for  the  plaintifis. 

Cooke  and  Boupell  for  the  defendants  Jane  Ball  and 
her  children. 


<*  Declare,  the  sum  of  500/.  bequeathed  by  the  wiU 

^<  of  the  testator  Dennis  dotterel  was  well  bequeathed 

*^  by  the  will  of  Ann  dotterel  to  Jane  Ball  and  Thonuu 

*^  Pawson  upon  the  trusts  therein  mentioned.    And 

<^  declare,  the  plaintiff  Elizabeth  Forbes  entitled  to  a 

• 

(fl)  9  Ves.  319.  476.    Prevost  v.  Clarke^  « 

lb)  3  V.  and  B.  1 98.    See  Madd.  458.  Makon  t.  SaoagCj 

also,  Wright  J,  Aikjfns^l7Ye9.  1  Scho.  and  Lef.  111. 

25^  Pwrsonsy*  £oAEer,18Ve8. 

,  « moiety 
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^<  moiety  of  the  clear  residue  of  the  testator's  estate  1817. 

^^  absolutely,  and  the  defendant  John  Cb^/ere/ absolutely 
^^  entitled  to  the  other  moiety." 


Forbes 

9. 


Reg.  Lib.  A.  1816,  fo.  1930.  b.         Bau. 


KENNEDY  v.  LEE. 


Aug.  29. 
Nov.  12,  17. 


THE  bill  stated  that,  in  and  for  several  years  before  in  order  to  form 
the  year  1816,  the  plaintiff  and  defendant  jointly  a  contract  by 
carried  on  the  trade  or  business  of  nursery  gardeners  letter,  of  which 
and  seedsmen,  as  partners,  and  in  the  course  of  the  said  the  Court  will 
trade  or  business  purchased  with  their  partnership  decree  a  specific 
monies,  or  otherwise  acquired,  for  the  benefit  of  their  P**'^'™*°^®>  ^ 
partnership,  divers  freehold,  copyhold,  and  leasehold  neceswur  than 
messuages,  gardens,  lands  and  tenements,  and  became  ^^at  the  amount 
possessed  of  a  large  stock  in  trade,  and  large  sums  of  and  nature  of 
money  became  due  to  them  as  partners,  and  large  sums  the  coniidera* 
of  money  out  of  the  partnership  property  were  ex-  tion  to  be  paid 
pended  in  building  walls,  hot-houses,  green-houses,  and  ®°  ®°®  ■^**®'  *°^ 
other  buUdings  and  improvements  on  the  premises ;  ^^^JI^^Jj 
and  that  they  were  entitled  to  the  said  partnership  ngcertained  to- 
effects,  and  interested  in  the  losses  and  profits  of  the  gether  with  a 
said  business,  in  equal  shares.    That  the  accounts  of  reasonable  de- 
the  partnership  were  usually  taken  and  settled  about  scriptionof  the 
Midsummer  in  every  year.   That,  in  the  month  of  April  s^hject  matter 

1816,  the  plaintiff  gave  to  the  defendant  a  verbal  no-  ^^  *^*  contract. 

•  It  is  the  clear- 

tice  of  his  (plaintiff's)  intention  to  dissolve  the  part-  .      ^. .. .    , 

nership  at  Midsummer  then  next  ensuing,  and  the  de-  doctrine  that 

fendant  verbally  accepted  such  notice,  wherupon  some  the  Court  will 

carry  into  exe- 
cution an  agreement  so  constituted.    It  is  not  necessary  to  be  satisfied 
that  the  parties  actually  meant  the  same  thing,  provided  a  clear  assent 
be  giyen  to  a  certain  proposition  arising  de  fado  out  of  the  terms  of 
the  correspondence. 

discussion 
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181T.         cliscuBsion  took  (dace  between  the  plaintiff's  solicitor 
and  tbe  defendant,  as  to  the  mode  of  dissolving  the 
partnership,  and,  in  the  month  of  October^  1816,  the 
Lee.  defendant  delivered  to  the  plaintiff  a  valuation  made 

by  him  (the  defendant)  of  the  messuages,  &c.,  and 
effeets  belonging  to  the  partnership,  whereby  the  part-^ 
nership  property,  exclusive  of  the  bonds  and  booK« 
debts,  appeared  to  be  under  the  value  of  16,000/. ;  and 
at  the  same  time  the  plaintiff  caused  an  estimate  of  the 
same  partnership  property  to  be  delivered  to  the  de- 
fendant on  his  behalf,  by  which  last-mentioned  estimate 
the  same  property  appeared  to  be  of  the  value  of 
32fi00l.  or  thereabouts.    That  the  defendant  proposed 
.  to  give  to  the  plaintiff  the  sum  of  8000/.  for  the  pldn- 
tiff*s  moiety,  and  the  plaintiff  thereupon  wrote  and  sent 
to  the  defendant  a  letter,  dated  the  Slst  October^  1816, 
as  follows :— ><^  I  did  not  wish  to  part  with  my  concern  in 
^'  the  nursery  altogether,  until  I  had  seen  my  son  Lewis. 
^^  As  I  received  a  portion  of  the  property  in  hereditary 
^  succession,  I  considered  I  ought  to  consult  the  right- 
^^  ful  successor  to  the  business,  although  the  whole  right 
^  may  rest  with  me  in  the  disposal  of  it.    We  yester- 
^^  day  morning  canvassed  the  matter,  and  he  has  no  ob» 
Ejection  to  the  sale  of  it,  but  from  the  low  estimation 
^^  you  seem  to  form  of  the  concern,  which  certainly  has 
*^  attained  its  apex  in  this  line  of  business,  from  the  very 
^  large  sums  and  sacrifices  which  have  been  expended 
*^  and  made  to  promote  this  end.    Now,  although  the 
^^  business  of  the  last  year  did  not  realize  as  much  as 
'^  the  antecedent  ones,  yet,  upon  a  calculation  of  the 
<*  amounts  for  the  last  twelve  years,  the  average  of 
<<  receipt  has  been  upwards  of  1500/.  per  annum  each, 
^^  and,  upon  an  average  of  six  years  last,  1800/.  per 
^  annuniy  besides  the  rent  of  houses,  taxes,  coals,  &c., 
^^  which  have  been  paid  from  the  joint  stock,  making  tbe 
*^  sum  in  tbe  last  six  years  equal  to  3000/.  per  anmnn 

<<each. 
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^<  eftchy  besides  the  very  great  accumulations  to  the         1817. 
^  book-debts,  and  the  large  sums  added  to  the  aggran* 
^  diasement  of  the  nursery.  Now,  the  8000/.  per  a$mum 
^^  alone^  at  6  per  ceni.^  is  40,000/. :  but,  put  it  as  ao-  J.iti^ 

^^  quired  by  business,  and  consequently  attention  and 
^^  labour  required,  say  10/.  per  cent,  clear,  this  makes 
<<  the  value  of  such  a  business  so  producing,  worth  at 
^^  least  80,000/.  upon  the  lowest  average."— —^^  I  must 
^^  own,  I  wish  you  to  have  it  in  preference.  As  to 
<^  taking  any  securities  for  part  of  the  money,  I  have 
^  no  sort  of  objection,  and  that  the  book-debts  may 
^^  be  either  divided  or  collected  by  either  of  us»  as  we 
^^  may  choose,  or  taken  at  a  sum  certain.  If  yon  wiU 
^  have  the  goodness  to  put  your  ideas  upon  paper  to 
^  me,  I  shall  be  obliged ;  as,  although  unwillingly,  yet 
^  I  come  prepared  to  say,  that  if  you  are  willing, 
^'  and  think  so  poorly  of  the  affair,  I  will  certainly, 
^^  against  my  inclination,  still  continue  in  business,  by 
^^  offering  you  in  cash  any  sum  in  reason  you  shall  pro- 
^  poee  for  its  value^  as  my  son  thinks  we  perhaps  may 
^  be  able  to  manage  it  together."  That,  in  reply,  the 
defendant  wrote  and  sent  to  the  plaintiff  a  letter  bear- 
ing date  the  SSd  of  October^  1816,  as  follows :  <<  Dear 
^^  Sir,— As  you  think  the  just  value  of  the  nursery  is 
^  SOflOOLy  and  add  that  you  and  your  son  can  carry 
^^  it  on  without  much  difficulty,  I  will  readily  seU  you 
^  my  inheritance  of  it  for  10,000/. ;  and,  that  no  oppo- 
^^  sition  may  stand  in  the  way  of  your  wishes,  I  will  also 
^^  sell  you  BuUerwick  at  its  feir  value.  I  will  also  sell 
<<  you  my  garden  for  what  it  has  cost  me,  the  best  cul- 
^^  tivated  spot  in  England  for  its  size,  and  the  most  pro- 
^ductive."  The  bill  then  proceeded  to  state,  that 
Butiermck  and  the  garden  mentioned  in  the  defendant's 
letter  were  the  sole  property  of  the  defendant,  and  that 
the  plaintiff  did  not  ^lesire  to  purchase  them,  but  ac- 
cepted the  defendant's  offer  to  sell  his  share  in  the  part- 
nership 
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1817.  nership  property  at  the  price  of  10,000/.,  and  accord'-^ 
ingly,  OD  receipt  of  his  letter,  wrote  to  the  defeodant 
as  follows,  October  S6, 1816 :  ^^  Dear  Sir,  —  Allow  me 

Ls£.  ^^  to  ask  you  in  what  time  and  manner  you  would  pro« 

^  pose  to  have  the  whole  10,000/.  paid,  as  offered  in 
^^  your  last  letter.'*  In  reply  to  which,  the  defendant 
wrote  and  sent  to  the  plaintiff  another  letter,  as  follows: 
^^  Dear  Sir,*— You  know  I  have  a  large  femily,  I  there- 
<<  fore  cannot  be  idle.  As  I  mean  to  carry  on  business, 
^'  I  shall  want  the  cash,  either  to  go  into  partnership^ 
<^  or  to  raise  a  nursery  by  myself.  There  is  no  doing 
^^  this  without  money.  In  regard  to  the  book-debts, 
^^  they  may  be  divided  as  collected  half-yearly,  or  an- 
^^  nually,  or  as  fixed  upon.  The  bonds  may  be  divided.'* 
And  that  thereupon  the  plaintiff  wrote  again  to  the  de- 
fendant as  follows :  S8th  October^  1816.  <<  Dear  Sir,— I 
<<agree.to  give  you  10,000/.  as  you  mention,  for  your 
<<  moiety  of  all  your  partnership  premises,  stock,  business 
^'  and  concern,  exceptingour  bondsand  book-debts^ cem- 
^'  prising  therefore  our  copyhold  called  Swansfidd^  our 
<<  freehold  at  FeUham^  our  leasehold  at  StanweU^  our  va- 
<<  rious  leaseholds  and  nurseries  in  the  parish  of  Ham^ 
^^  mersmiih  and  Fulham^  with  all  the  erections, buildings, 
^^  and  all  green-houses  and  plants  and  improvements 
^}  made  thereon,  and  all  our  stock  in  trade,  instruments 
^^  and  utensils,  and  all  other  our  partnership  property, 
''  except  the  bonds  and  book-debts  as  above  mentioned. 
^^  I  am  prepared  to  pay  the  sum  as  soon  as  the  proper 
^^  conveyances  and  deeds  can  be  made  out,  and  I  would 
<<  therefore  beg  you  to  let  me  have  the  title-deeds  and  pa- 
^'  pers  concerning  the  premises,  that  my  solicitor  may 
^^  prepare  the  necessary  papers  without  delay.  I  will  di- 
<<  vide  the  bond8,and  arrange  the  book-debts  with  you, as 
«  you  mentioned."  Another  letterfof  the  defendant's  with- 
out date,  but  supposed  to  be  of  the  same  date  with  the 
precedingletter  of  the  plaintiff's,  was  also  in  evidence  b^ 
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tween  the  parties,  although  not  stated  in  the  bill  nor  refer-         1817. 
red  to  by  the  answer,  viz.  ^^  Sir, — I  propose  the  foUow- 
^  ing  conditions,  which  I  mean  to  lay  before  my  friends, 
^  with  your  proposal,  before  I  put  my  name  to  any  Lee. 

^'  thing,  as  I  have  not  consulted  any  one  yet.  The 
^^  partnership  to  cease  Midsummer^  1817.  The  stock 
^^  of  BuUtrmck  to  be  taken  by  Mr.  Lee^  accord- 
^  ing  to  Mr.  Kemnedy^^  valuation  given  in.  Mr.  Lee 
^*  to  remain  in  his  house  until  he  can  conveniently 
<<  remove  after  Midsummer^  &c.  "When  I  have  con- 
^  suited  my  friends,  jou  shall  hear  further."  The 
bill  then  insisting  that  by  the  aforesaid  letters  a  bind- 
ing contract  had  been  made  between  the  plaintiff 
and  defendant  for  the  plaintiff  to  purchase,  and  for 
the  defendant  to  sell,  his  moiety  of  the  partnership 
property,  exclusive  of  bonds  and  book-debts,  at  the 
price  of  10,000/.  prayed  that  the  defendant  might  be 
decreed  specifically  to  perform  the  said  contract,  and 
to. convey  and  assign  to  the  plaintiff  all  the  partnership 
property,  exclusive  of  the  bond-debts,  and  book-debts 
due  thereto,  the  plaintiff  being  thereupon  ready  and 
willing  to  pay  the  said  sum  of  10,000/.  to  the  defendant, 
and  that  the  bond-debts  and  book-debts  might  either 
be  collected,  and  the  produce  thereof  divided  between 
the  plaintiff  and  defendant,  or  that  the  same  might  be  • 
divided,  and  one  moiety  thereof  assigned  to  the  plaintiff 
and  the  other  moiety  to  the  defendant ;  and,  in  case 
the  Court  should  be  of  opinion  that  the  contract 
ought  not  to  be  performed,  then  that  the  partnership 
might  be  dissolved,  and  the  accounts  thereof  taken,  and 
the  property  sold  and  divided  between  the  plaintiff  and 
defendant ;  and  that  in  the  mean  time  the  defend- 
ant might  be  restrained  from  carrying  on  the  business 
of  the  partnership,  and  from  acting  as  the  partner  of  the 
plaintiff,  and  that  some  proper  person  or  persons  might  be 
appointed  to  manage  and  conduct  the  said  business,  and 
to  collect  and  receive  the  debts  due  to  the  partnership. 

The 
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1817*  The  defendant  by  his  answer  denied  that  the  plaintiff 

e?er  gave  him  notice  of  his  intention  to  dissolve  the 
partnership  at  Midsummer j  or  that  any  thing  passed 

ltEE»  between  them  relative  to  a  dissolution  (more  than  some 
hasty  words  dropped  in  the  course  of  a  dispute  which 
took  place  in  the  month  of  April  preceding,  but  which 
by  no  means  amounted  to  such  notice)  until  the  2Sd  of 
August^  1816,  when  the  plaintiff's  solicitor  wrote  to  the 
defendant  a  letter,  reminding  him  of  the  conversation 
which  then  passed  between  them,  and  pressing  an  imme- 
diate and  final  settlement.  He  said  that,  after  receiving 
this  letter,  he  had  some  further  conversation  with  the 
plaintiff  on  the  subject,  when  the  latter  gave  his  reasons 
for  wishing  a  dissolution.  He  admitted  the  valuations 
made  on  each  side,  and  the  correspondence,  alleging 
that  he  never  conceived  himself  to  be  bound  thereby^ 
but  only  considered  the  proposals  made  in  the  light  of  a 
treaty ;  submitting,  therefore,  that  no  binding  contract 
or  agreement  had  been  made  between  them;  that 
the  plaintiff  had  given  to  the  defendant  no  notice 
which  amounted  to  a  dissolution  of  the  partnership, 
and  resisting  the  appointment  of  a  receiver  and  the 
injunction. 

The  questions  in  the  cause  were  finst  brought  bef<»e 
the  Court  upon  a  motion  by  the  plaintiff  for  a  receiver 
and  an  injunction,  according  to  the  prayer  of  the  bill. 
His  Lordship,  after  hearing  the  counsel  on  both  sides, 
requested  to  be  informed  if  the  parties  were  willing 
tfiat  the  cause  should  be  considered  as  having  come 
on  to  be  heard  on  bill  and  answer ;  and,  the  parties 
having  intimated  their  consent  that  it  should  be  so  con- 
sidered, the  motion  stood  over  till  the  last  day  of  the 
Sittings  after  Tn'nfty  Term,  when  His  Lordship,  after 
stating  and  minutely  commenting  upon  the  terms  of 
the  correspondence  between  the  parties,  expressed  Jus 
c^inion  on  the  case,  as  follows : 

The 
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'7%e  Lord  Chancellor.  1817* 

The  question  is,  whether  this  correspondence,  closing       Kevhedk 
thus  with  an  offer,  has  formed  a  binding  contract.   Now,  v* 

in  order  to  form  a  contract  by  letter,  I  apprehend  no- 
thing more  is  necessary  than  this ;  that,  when  one  man 
makes  an  offer  to  another  to  sell  for  so  much,  and  the 
other  closes  with  the  terms  of  his  offer,  there  must  be  a 
fiiir  understanding  on  the  part  of  each,  as  to  what  is  to 
be  the  parchase-money,  and  how  it  is  to  be  paid,  and 
also  a  reasonable  description  of  the  subject  of  the  bar- 
gain. The  defendant,  Mr.  Lee^  I  am  satisfied,  was  not 
aware  of  the  precise  effect  of  this  correspondence:  but 
I  am  afraid,  be  that  as  it  may,  if  the  letters  amount  to 
a  contract,  so  considered,  that  the  plaintiff  has  a  right  to 
have  the  contract  specifically  executed.  Afler  the  letter 
of  the  28th  of  October y  Mr.  Lee  writes  a  letter,  in  which 
he  says  he  will  sign  nothing  until  he  has  consulted  his 
attorney  or  friend.  Then  the  question  is,  whether  this 
letter,  being  actually  signed  by  £ee,can  be  taken  to  be 
a  contract  already  entered  into  mUkktHv.  Kennedy  9 
With  regard  to  that,  it  appears  to  me,  when  Lee  makes 
an  offer  of  selling  his  share  in  the  nursery  for  10,000/., 
and  also  ButterwickvdiA  the  garden  at  the  sum  which  they 
cost  him,  that  10,000/.  was  the  sum  which  was  asked  for 
the  nursery,  independent  of  any  proposal  (orBuUerwick. 
Whether  he  took  BuUerwick  or  not,  it  was  the  same 
thing :  but  he  might  take  it  if  he  pleased^  at  the  sum  it 
bad  cost  the  defendant.  Kennedy  (the  plaintiff)  then 
writes  to  know,  in  what  time  and  manner  he  would  have 
the  money  paid,  and  he  makes  the  offer  of  10,000/.,  if 
the  time  and  manner  of  the  stipulated  payments  should 
be  convenient.  Lee  (the  defendant)  writes  him  back 
that  the  time  and  manner  would  be  as  soon  as  the  title 
deeds  were  made  out.  This  then  was  an  agreement  on 
one  side,  and,  if  accepted  by  the  other,  was  binding  on 
both,  although  it  should  turn  out  to  be  a  surprise  on  the 
one  or  the  other.  It  is  binding  on  JLee,  unless  Kennedy ^ 
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1817*  in  his  subsequent  letter  of  the  88th  of  October^  has  gone 
beyond  the  &ct  in  the  description  of  the  articles  which 
are  really  comprised  under  the  denomination  of  the  nor* 

Lee.  sery  concern.    If  the  description  of  the  property  is  cor- 

rect in  what  it  points  out  as  being  the  nursery  concern, 
it  appears  to  me  that  this  is  a  binding  agreement  between 
these  parties :  but,  if  it  goes  beyond  that,  it  must  so  &r  be 
considered  as  a  new  proposition,  and  must  be  treated  as 
such ;  and  then  it  would  be  exceedingly  difficult  to  say  it 
was  binding.  In  other  words,  if  the  detail  of  the  subject 
in  the  last  letter  truly  describes  it  as  the  nursery  concern, 
I  think  the  bargain  is  completed  :  but,  if  that  is  not  an 
accurate  view  of  the  property,  lam  not  prepared  to  say 
the  contract  is  complete. 

1  do  not  mean  to  conclude  you,  however,  by  what  I 
now  say.  I  think  it  is  a  hard  case  on  Mr.  Lee :  but  you 
may  understand  that  this  is  my  judgment  upon  it,  un- 
less the  parties  wish  to  have  it  re-argued  at  the  next 
seal.  I  cannot  grant  a  receiver  of  this  property ;  be- 
cause, if  this  be  a  binding  contract,  whom  should  I  ap- 
point to  receive  it  ?  and,  if  it  be  not  a  binding  contract, 
I  have  no  right  to  appoint  a  receiver. 


In  consequence  of  the  intimation  at  the  close  of  the 
preceding  observations,  the  case  was  now  argued  afresh 
before  the  Lord  Chancellor. 

Leach  and  Home^  for  the  defendant. 

Sir SamuelRomilh/^Bell^  andShadwellf  for  the  plaintiflT. 

On  behalf  of  the  former,  it  was  urged  that  the  plain- 
tiff ^s  letter  of  the  S8th  of  October^  1816,  was  manifestly 
not  a  simple  acceptance  of  the  defendant's  offer  contained 
in  his  letters  of  the  23d  and  26th  of  that  month,  because 
the  plaintiff  there  expresses  his  agreement  to  give 
10,000/.  for  the  defendant's  moiety  of  the  partnership 

premises, 
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yremises,  stock,  '^  business  and  concern,"  by  which  last  ^'7* 

word  it  was  contended  that  the  good  will  of  the  business 
must  be  meant,  which  the  defendant  had  never  offered, 
and  had  never  for  a  moment  intended  to  part  with.  And  Lee. 

this,  it  was  said,  was  manifest  from  the  whole  tenor  of 
the  correspondence,  in  which  the  defendant  invariably 
spoke  of  his  continuing  in  business ;  that  the  good-will 
of  such  a  business  was  alone  of  very  considerable  value; 
and  that  no  price  had  been  specifically  set  upon  it  in 
either  of  the  estimates.  That  it  was  -  according  to  fre- 
quent practice  for  one  partner  to  sell  to  another  the  part- 
nership stock  and  effects,  &c.  without  including  the 
good-will,  which  was  always  considered  as  a  distinct 
property,  and  capable  of  separate  assignment ;  and  that, 
in  this  case,  the  insertion  of  it  in  the  plaintiff's  letter  must 
be  viewed  as  a  surprise  on  the  defendant,  of  which  a 
Court  of  Equity  would  not  allow  any  advantage  to  be 
taken,  or,  if  otherwise  meant,  as  forming  the  basis  of  a 
new  treaty,  of  which  the  letter  in  question  was  only  the 
commencement.  But,  if  it  were  to  depend  on  the  ori- 
ginal offer,  and  its  acceptance,  they  still  contended  that 
the  oflEer  itself,  t)i2.  *^  to  sell  the  inheritanceof  the  nursery 
^  for  10,000/.*'  did  not  contain  any  expression  of  those 
matters,  which  in  HisLordship'sopinion  it  was  necessary 
to  have  expressed,  in  order  to  form  a  binding  contract ; 
saying  nothing  as  to  time,  manner,  possession  of  the  pro- 
perty, or  dissolution  of  the  partnership ;  mentioning 
nothing  but  price ;  and  leaving  every  thing  else  to 
future  arrangement.  Besides  which,  it  was  again 
urged  that  this  offer,  properly  construed,  was  an  offer  to 
sell  the  share  of  the  nursery  at  10,000/.  and  Buitermck 
also,  at  a  price  to  be  ascertained  ;  and  that  an  accept- 
ance as  to  one  part  only  could  not  be  considered  as 
forming  any  contract,  since  there  was  no  offer  to  sell 
the  one  without  the  other. 
\oh.  III.  G  g  With 
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1817.  With  respect  to  cases  in  which  the  Court,  though  it 

would  not  set  aside  an  agreement  which  had  been 
actually  carried  into  execution,  would  either  decree  an 

Lee.  agreement  which  had  not  been  created  to  be  delivered 

up,  or  would  interfere  neither  in  the  one  way  nor  in 
the  other,  but  lea^e  the  parties  to  law,  The  Marqub 
t)f  Townsend  v.  Stangroom  (a)  was  cited. 

The  Lord  Chancellor. 

Whether  it  might  be  better,  or  not,  that  this  Court  bad 
never  entertained  such  suits  for  the  specific  performance 
of  agreements  which  are  left  to  be  made  out  by  the  terms 
of  a  correspondence  between  the  parties,  as  the  present, 
it  cannot,  however,  be  disputed  that  it  has  been  long 
since  settled,  as  the  doctrine  of  the  Court,  that  such 
agreements,  when  clearly  made  out,  will  be  established; 
and  that,  if  a  correspondence  is  of  such  a  nature  as,  ac^ 
cording  to  the  rules  of  sound  legal  interpretation,  would 
amount  to  an  agreement,  the  agreement  so  constituted 
will  be  carried  into  effect  in  the  same  manner  as  if  it 
had  been  regularly  drawn  up  in  the  form  of  articles  of 
agreement,  and  signed  by  the  parties  as  such — that,  in 
fact,  the  Court  will,  in  all  such  cases,  regard,  not  the 
form  of  the  agreement,  but  the  substance,  whether  or 
not,  in  point  of  fact,  such  an  agreement  has  been  en- 
tered into ;  in  the  same  manner  as,  where  the  agreement 
contains  a  proviso,  in  the  nature  of  a  penalty,  in  case 
of  breach  of  the  agreement,  a  specific  performance 
will  nevertheless  be  denied,  as  if  no  such  proviso  had 
been  inserted.  (A) 

(a)  6  Ves.  328.  See  fVil^         (b)    Howard  t.  Hapkmt^ 

Ian  V.  WiUan^    16  Yes.  83.     2  Atk.  371.    And  see  Sugd. 

Sugd.  Vend,  and  Parch,  pas^     Vend.  &  Parch.  183.  (4th. 

Hm.  Ed.) 

It 
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I(  iniist  be  understood,  however,  that  the  party  seek-         l^ll* 
ing  the  specific  perforraance  of  such  an  agreement,  is 
bound   to  find  in  the  correspondence,  not  merely  a 
4reaty — still  less,  a  proposal — for  an  agreement ;  but  Lee. 

a  treaty,  with  reference  to  which  mutual  consent  can 
be  clearly  demonstrated,  or  a  proposal  met  by  that  sort  - 
of  acceptance,  which  makes  it  no  longer  the  act  of  one 
party,  but  of  both.  It  follows  that  he  is  bound  to  point 
out  to  the  Court,  upon  the  face  of  the  correspondence, 
a  clear  description  of  the  subject  matter,  relative  to 
<which  the  contract  was  in  fiict  made  and  entered  into. 
I  do  not  mean,  (because  the  cases  which  have  been 
decided  would  not  bear  me  out  in  going  so  jfar,)  that  I 
am  to  see  that  both  parties  really  meant  the  same  precise 
thing,  but  only  that  both  actually  gave  their  assent  to 
that  proposition  which,  be  it  what  it  may,  de facto  arises 
out  of  the  terms  of  the  correspondence.  The  same  con- 
structim]  must  be  put  upon  a  letter,  or  a  series  of  letters, 
that  would  be  applied  to  the  case  of  a  formal  instrument 
— ^the  only  difference  between  them  being,  that  a  letter, 
or  a  correspondence,  is  generally  more  loose  and  inac- 
•curate  in  respect  of  terms,  and  creates  a  greater  diffi- 
culty in  arriving  at  a  precise  conclusion. 

It  must  also  be  understood,  that,  in  a  case  where 
there  has  been,  on  one  hand,  a  general  proposal,  and 
on  the  other  an  acceptance  of  that  proposal,  expressly 
leaving  some  particulars  essential  to  the  subject  matter 
of  the  agreement  to  be  afterwards  settled,  there  is  no 
evidence  before  the  Court  of  such  a  contract  as  the 
Court  can  enforce  upon  the  ground  of  the  cardinal 
points  having  been  agreed  to  between  the  parties. 

[His  Lordship  then  again  went  through  the  several 
Acts  of  the  case,  as  connected  with  the  correspondence, 

Gg  2  and 
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1817.'        and  proceeded  to  consider  the  terms  of  the  correspond^ 

ence  itself.] 
Kennedy 

Lex.  Where  two  persons  are  jointly  interested  in  trade, 

Good«will  of  a  ^^^  one  by  purchase  becomes  sole  owner  of  the  part- 

trade,iDtwodif-  nership  property,  the  very  circumstance  of  sole  owner- 

tinct  senses,  as    ship  gives  him  an  advantage  beyond  the  actual  value  of 

between  a  con-  id^  property,  and  which  may  be  pointed  out  as  a  distinct 

tinaing  and  a      benefit,  essentially  connected  with  the  sole  ownership. 

_^  ^       In  the  case  of  the  trade  of  a  nursery-man.  for  instance, 

partner;  one,  . 

as  it  necessarilv  ^^^  ^^oe^e  knowledge  of  the  fact  that  he  is  sole  owner  of 

arises  oat  of,  ^®  property,  and  in  the  sole  and  exclusive  management 

and  is  connected  of  the  concern,  gives  him  an  advantage  which  the  other 

with,  owner-  partner,  supposing  him  to  carry  on  the  same  trade,  with 

ship;  the  other,  other  property  not  the  partnership  property,  would  not 

where  it  is  made  possess.    In  that  sense,  therefore,  the  good-will  of  a 

««.^  «.  /a  trade  ibUows  from,  and  is  connected  with,  the  fiict  of 
tract,  as,  not  to  '  .  '        , 

carry  on  the  ^^^®  ownership.  There  is  another  way  in  which  the 
same  trade,  or  good-will  of  a  trade  may  be  rendered  still  more  valuable; 
not  within  a  as  by  certain  stipulations  entered  into  between  the  par- 
certain  dis-  ties  at  the  time  of  the  one  relinquishing  his  share  in  the 
tance,  &c.  business ;  as  by  inserting  a  condition  that  the  withdraw- 

ing partner  shall  not  carry  on  the  same  trade  any 
longer,  or  that  he  shall  not  carry  it  on  within  a  certain 
distance  of  the  place  where  the  partnership  trade  was 
carried  on,  and  where  the  continuing  partner  is  to  carry 
it  on  upon  his  own  sole  and  separate  account  Now  it 
is  evident  that,  in  neither  sense,  was  the  good-will  of 
this  trade  at  all  considered  as  among  the  subjects  of  the 
valuation  to  be  made  by  either  party.  It  was  not  so 
considered  by  the  plaintiff  when  he  wrote  his  letter  of 
the  81st  of  October.  The  words  ^^  concern*'  and  ^^  in- 
heritance'' are  used  inartificially,  and  cannot  be  con- 
straed  as  having  any  reference  but  to  the  actual  subjects 
of  valuation.  And,  when  the  plaintiff  offers  to  take  the 
business  himself,  he  could  not  have  forgotten  that  the 

defendant's 
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Kennedy- 

V, 


defendant's  own  estate  of  Buiterwick  lay  contiguous  to  I81T. 
the  partnership  property,  and  therefore  his  introducing 
no  stipulation  with  reference  to  ^he  (act  of  its  contiguity 
is  a  clear  intimation  that  when  he  wrote  this  letter,  he  Lsb. 
had  no  intention,  in  oflbring  to-  take  the*  partnership 
property,  to  purchase  with  it  the  good- will,  Jn  the  sense 
of  restrictingp  the  defendant  from  carrying  on  trade  in 
its  vicinity.  In  that  sense,.at  least,  therefore,  the  good- 
will of  the  trade  was  not  the  subject  of  contract,  oc 
treaty  even,  between  the  parties. 

Then  comes  the  defendant's  letter  of  tiie  SSd,  whicb^ 
shews  that  the  defendant  had  then  safer  departed  from 
his  original  determination  as  to  make  an  offer  to  the 
plaintiff  of  his  estate  of  BuUermck  and  the  garden,  be- 
sides taking  his  share  of  the  partnership  property.  He 
considers  the  plaintiff  by  his  letter  of  the  Slst  as  having 
made  him  an  offer  to  purchase  his  share  of  the  partner^ 
ship  property  for  10,00C/.,  and  be  accepts  that  offer, 
and  at  the  same  time  tenders  to  the  plaintiff  the  pur- 
chase of  BuUawick  and  the  garden  upon  certain  terms 
therein  referred  to,  if  he  will  have  them.  This  accept- 
ance and  this  offer  are  not  necessarily  connected.  On 
the  contrary,  I  cannot  look  at  this  letter,  with  reference 
to  the  offer  of  BuUerwkk^  as  any  thing  more  than  ar 
new  and  distinct  proposal  on  the  part  of  the  defendant^ 
which  the  plaintiff  might,  or  might  not,  close  with,  but 
which,  in  either  event,  could  have  no  bearing  upon  the 
cardinal  points  of  the  agreement,  which  must  now: 
be  considered  as  settled.  Where  one  man  writes  to* 
another  a  letter  containing  an  oflfer,  which  the  other 
accepts,  that  acceptance  gives  to  the  person  making  the 
offer,  an  immediate  right  to  say  to  the  other,— As  sooa 
as  I  can  shew  that  I  have  the  means  of  carrying  my 
offer  into  execution,  I  am  entitled  ta claim  the  benefit 
of  your  acceptance  in  the  completion  of  the  agreement. 

If 


Kennedy 
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18  U*  li^  then,  the  bargain  had  been  struck  on  the  SSd  of 
October  J  by  an  immediate  answer  from  the  plaintiff,  no^ 
question  coald  pDossiUy  have  arisen  about  what  wa» 

Lke.  intended  as  the  subject-matter  of  the  contract  betweeir 

the  parties,  with  reference  to  the  good-will,  since  it  t» 
plain  that  nothing  was  understood  or  agreed  to  be  sold 
but  the  good-win  necessarily  arising  from  the  mere  fitct 
of  accidental  ownership.  However,  instead  of  a  dtreet 
immediate  acceptance  on  the  part  of  the  plaintiff,  there 
passes  some  further  correspondence  as  to  the  time  and 
manner  of  payment,  after  which  comes  the  plaintiff^s 
concluding  letter  of  the  S8th  of  October;  and,  upon 
that  letter,  the  true  question  is,  whether  it  amounts  to^ 
fl  final  acceptance  of  the  defendant's  ofer,  regard  being 
had  to  what  had  passed  in  the  intermediate  time.  And, 
if  by  the  words  ^^  business  and  concern,'^  the  plaintiff 
can  be  iirirly  taken  as  having  meant  any  thing  more 
than  the  property  which  was  the  original  subjeet  of 
valuation  between  the  parties,-^that  is,  than  the  ipe* 
cific  articles  constituting  the  property  of  the  partner* 
ship,  together  with  that  sort  of  good-will  which  arises^ 
flrom,  and  is  inseparably  attached  to,  the  sole  owner- 
ship, I  am  of  opinion  that  he  mufet  be  considered  as 
having  introduced  a  new  term  into  the  subject  matter 
of  the  agreemrat,  and  therefore  not  to  be  entitled  to  a 
specific  performance  of  any  part  of  that  agreement. 
But,  upon  the  whole  correspondence,  and  the  facts  of 
this  ease,  taken  together,  I  cannot  but  think  that  this 
letter  is  a  virtual  acceptance  of  the  agreement  made  by 
the  defendant  to  close  with  the  plaintiff's  original  offer, 
and  that,  if  moi^  was  meant,  it  is  not  so  expressed  as 
to  vitiate  the  agreement,  or  to  constitute  the  terms  of  a 
new  and  additional  proposal.  I  have  always  understood 
the  law  of  the  Court  to  be,  with  reference  to  this  sort  of 
contract,  that,  if  a  person  communicates  his  acceptance 
of  an  ofier  ivithin  a  reasonable  time  after  the  ofier  being 

made^ 
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made,  and  if,  within  a  reasonable  time  of  the  accept-         1817. 
ance  being  communicated,  no  variation  has  been  made       ^^^*v^^^ 
by  either  party  in  the  terms  of  the  oflTer  so  made  and       Kennedy 
accepted,  the  acceptance  mast  be  taken  as  simultaneous  Lee. 

with  the  offer,  and  both  together  as  constituting  such 
an  agreement  as  the  Court  will  execute.  I  apprehend, 
therefore,  that  it  is  not  competent  to  the  defendant  to 
eay,  I  made  my  proposal  on  the  SSd — you  propose  terms 
of  arrangement  on  the  96tb,  and  do  not  finaUy  agree  to 
my  proposal  before  the  SSth ;  therefore^  there  is  no 
binding  agreement  between  us — I  will  not  now  carry 
into  effect  my  proposal  such  as  you  have  agreed  to  ac- 
cept it.  It  is  not  in  the  defendant's  power,  after  this, 
to  add  terms  in  modification  of  that  agreement. 

Upon  the  whole,  my  opinion  is  this— that  the  terms 
of  the  contract,  and  its  8Ubject-matt0r,  are  sufficiently 
stated ;  but  that  the  plaintiff  has  no  right,  according  to 
the  contract,  to  claim  any  good-will  in  the  trade  in  « 

addition  to  the  partnership  property  which  is  the  sub- 
ject of  it,  except  what  is  the  necessaiy  effect  of  bis  ac- 
quiring the  sole  ownership  in  the  property— <»rtainly 
not  such  as  to  preclude  the  defendant  from  carrying  on 
the  same  trade,  where,  and  when,  and  with  whom  he 
pleases. 
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Nov.  1 8. 17,  i^  BISCOE  V.  WILKS. 

Specific  per.       rVlHIS  was  a  bUl  for  a  specific  performance,  filedby 
^™."  . .  *       Jl.    the  Rame  parties  as  were  plaintifis  in  the  case  of 

co8t8,'inaca8e  '^"^^  ^*  ^^^^  (reported,  1  Ves.  &  Bea;  485>., 
where  the  de-  against  Wilks,  as  the  purchaser  of  other  lots  of  the 
fendant,  ob-  same  estate,  and  at  the  seme  sale  at  which  Perkins  had 
jectiDg  to  title,  purchased  the  lots  which  were  the  subject-matter  of  the 
had  been  serfed  specific  performance  sought  and  decreed  in  the  (bnner 
with  Dotice  of  a  ^^^     rp^^  present  bill  charged  the  filing  of  the  bill 

j.ir      ^  in  Biseoe  ▼«  Perkim  ;  that  Perkins  (the  defen&mt  in 

adifiereotcavse    ,  .       .      ,.  ,.,,.,.    .^ 

in  faToar  of  the  ^^  suit),  by  his  answer,  alleged  that  the  plaintiln 

same  title  could  not  make  a  good  title,  for  the  reasons  stated  in 

against  a  similar  the  report  above  referred  to ;  and  that  that  cause  came 

objectioB.  on  to  be  argued  before  the  Lord  Chancellor j  when  His 

Lordship,  notwithstanding  the  arguments  of  theeounsdi 

for  the  defendant,  decreed  a  specific  performance.   That 

an  accurate  note  of  His  Liordship's  judgment  haTing 

been  taken  by  a  short-hand  writer,  employed  on  behalf 

of  the  plaintifisi  a  copy  thereof  was  afterwards  served 

on  the  defendant  Wilksy  who,  nevertheless,  refused,  and 

still  persisted  in  refusing,  to  complete  his  agreement* 

Wilksy  by  his  answer,  admitted  that  he  had  refused, 
and  said  that  he  did  so  refuse  by  reason  that  he  was  ad- 
vised the  plaintifli  were  unable  to  make  a  good  title.  He 
did  not  know  whether  the  objection  stated  in  the  answer 
had,  or  had  not,  been  insisted  on  by  the  counsd  for  the 
defendant  Perkins  at  the  trial  of  the  former  cause,  nor 
whether  the  note  of  the  Lord  Chancellor*^  judgment 
which  had  been  delivered  to  him  was,  or  was  not,  accurate. 
He  then  stated  the  grounds  of  the  objection  taken  by  him 
to  the  title,  which  were  the  same  as  those  of  the  objection 
taken  in  Biseoe  v.  Perkins;  and  be  insisted  that,  there* 

fere, 
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fore,  he  onght  not  to  be  compelled  to  complete  hi? 
contract. 

This  cause  came  on  .to  be  heard  before  the  Lord' 
Chancellory  when  his  Lordship  decreed  theagreemenf 
to  be  qiecificalljr  performed ;  but  upon  the  question  of 
co8ts,-it  was  suggested  to  the  Court  that  the  same  ques- 
tion had  occurred  in  another  cause,  which  was  then  be- 
fore the  House  of  Liords,  on  appeal,  the  name  of  which 
was  not  stated.  His  Liordship  therefore  ordered  the 
question  of  costs  to  be  reserved,  that  the  counsel  for  the 
defendant  might  be  at  liberty  to  ascertain  and  state  to 
the  Court  what  were  the  circumstances  of  the  case  re* 
ferredto. 


1817. 


Bjicok 

V. 
WiLKf. 

JiSNov. 


This  day  the  principal  case  was  again  mentioned,  and 
nothing  was  said  on  the  part  of  the  defendant ;  when 
bis  Lfordship  was  pleased  to  order  that,  if  no  case  was 
produced  the  next  day,  the  defendant  should  pay  the 
costs  of  the  suit 


17  Nau. 


No  such  case  being  produced  as  that  referred  to,  (he 
order  was  this  day  made  accordingly. 

I^eaeh  and  Newlandy  for  the  plaintiflb. 

Sir  S.  JRomilfyy  Trower^  and  Gfyny  for  the  defendant* 

Reg.  Lib.  A.  1817.  Fo.  649. 


IS  Nov. 
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Iwcu^  9SU> 


Id  case  of  no- 
reasonable  de- 
lay in  prose- 
eating  a  decree 
in  a  suit  by 
next  of  kin 
against  an  ad- 
ministratrix, 
the  Court  will 
give  leave  to  a 
creditor  to  pro-' 
secnte  a  decree 
which  has  been 
so  neglected. 


Between  WILLIAM  SIMS,     -        -     Plaintiff^. 

AND 

MATILDA  RIDGE,  (Widow  and  Admroistrfttrix  of 
J.  H.  RiDSB,  deceased,)  J.  COCKS,  J.  S.  COCKS, 
and  GEORGE  RIDGE,         *         Defbndakts: 

And  between  thesaidGEORGERIDGEjPjukiNTiFF^. 

AND 

The  said  MATILDA  RIDGE,      -      Defbndaitt^ 

TIIS  was  a  motion,  on  the  part  of  the  plaifrtiflTiiitiie 
first  canse,  that  he  might  be  at  liberty  to  go  before 
the  Master  to  whom  the  second  cause  stood  referred, 
and  to  prosecute  the  said  second  cause  as  if  be  were  a 
party  thereto ;  and  to  examine  the  defendant,  Maiilda 
RidgCj  and  such  other  persons  as  he  might  be  advised, 
upon  interrogatories  in  the  said  second  suit ;  and  that 
the  said  defendant  might  be  ordered  forthwith  to  pay 
into  Court  in  the  second  cause,  to  an  account  to  be  en- 
titled, <<  The  Account  of  J.  H.  Ridge^  the  Intestate,*' 
the  amount  of  the  money  received  by  her  from  the  sale 
of  the  intestate's  efiects,  and  all  other  monies  received  by 
her  on  account  thereof,  1o  be  verified  by  aifidavit ;  and 
that  the  costs  of  the  plaintiff  in  the  first-mentioned 
cause,  and  of  the  present  application,  might  be  taxed  as 
between  solicitor  and  client,  and  paid  by  the  defendant 
out  of  the  intestate's  estate. 


By  the  afiidavit  of  the  plaintiff  Sims^  solicitor,  it  ap* 
peared  that,  on  the  14th  of  November^  1816,  an  action  was 
commenced  in  the  Common  Pleas,  at  the  suit  of  the 
plaintiff,  against  the  defendant,  Matilda  Simsj  as  widow 
and  administratrix,  upon  the  joint  and  several  bond  of 
the  intestate  and  others,  for  4900/. :  that  the  defendant, 
the  administratrix,  appeared  to  that  action,  and  (as  the 

1  deponent 
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deponent  belieres)  for  the  purpose  of  defeating  it,  con-         1 817. 
ftased  a  judgment  at  the  suit  of  the  two  defendants  Cockg      v^V^^ 
and  the  defendant  George  Ridge,  for  140,000/.  (which  ^'^ 

jadgment  appeared  to  be  signed  on  the  I9th  of  Novem'        Ridge. 
ier,  1816);  and,  on  the  26th  of  the  same  month,  filed  a 
special  plea  of  such  judgment.  That,  in  consequence  of 
such  plea,  the  deponent  (the  plaintiff's  solicitor)  on  the 
SBth  of  the  same  month  informed  the  solicitor  for  the  ad- 
ministratrix, that  his  client  would  not  be  satisfied  until 
the  intestate's  afikirs  had  been  properly  investigated,  and 
that  his  only  remedy  was  to  file  a  creditor's  bill  against 
the  administratrix,  and,  on  the  Sd  of  December,  he  made 
the  same  communication  to  the  solicitor  for  the  other 
defendants.    That  neither  of  these  solicitors  intimated 
to  the  deponent  any  intention  of  filing  a  bill,  and,  con- 
sequently, the  deponent,  on  the  16th  of  December ,  in- 
stituted the  first-mentioned  suit,  and,  on  the  19th,  gave 
the  solicitors  for  all  the  defendants  information  of  its 
being  instituted,  and  of  the  subject  of  it.   That  neither 
ot  tihe  defendants  appeared  to  the  bill  for  a  considerable 
tkne  after  it  was  filed ;  but,  on  the  27th  of  January,  1 817, 
tbd  deponent  was  surprised  to  see  an  advertisement  for 
ereditors  of  the  intestate  to  come  in  and  prove  their  debts 
before  the  Master,  pursuant  to  a  decree  in  a  cause  of 
Ridge  V.  Ridge,  whidi  was  the  first  notice  he  had  had  of 
the  existence  of  the  second  of  the  above-mentioned 
causes;  and,  if  he  had  known  of  it,  he  should  not  have 
proceeded  in  the  suit  which  he  had  instituted.    It  ap- 
peared that  the  bill  in  this  second  cause  was  filed  on 
the  1 3th  of  December  by  Charge  Ridge,  (one  of  the  de- 
fendants in  the  first  cause,)  as  one  of  the  intestate's  next 
of  kin,  claiming  a  share  of  the  surplus.    That,  on  the 
21st  of  December,  the  administratrix  put  in  her  answer, 
without  oath,  and  not  setting  out  any  account;  and  that 
the  decree  was  made  by  consent,  on  the  23d  of  the  same 
aM>Btb.    That  the  deponent  was  afterwards  informed, 
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1817.  by  George  Ridge'%  solicitor,  that  the  cause  otRUige'rl 

Ridge  bad  the  same  object  with  that  of  Sims  r.  Biige;: 
that  the  accounts  should  be  passed,  and  the  suit  prose* 

Ridge.  cuted,  with  as  little  delay  as  possible ;  and  that,  if  the- 
plaintiff  Sims  would  prore  his  debt,  his  costs  shonM.be- 
paid  out  of  the  intestate's  estate,  as  he  had  had  no  notice 
of  the  decree*  That  the  plaintiff  Sims  consented  thereto^ 
and  thereupon  the  sum  of  4900/.,  for  principal  money 
and  interest  on  his  debt,  and  8/.  6s.  \0d.  for  his  taxed 
costs  at  law,  were  allowed  him  before  the  Master.  That, 
on  the  11th  otNovembery  1817,  the  deponent  made  en- 
quiry at.the*  Master's  office  if  the  examinatioo  of  the 
administratrix,  in  the  cause  of  Ridge  y .  Ridge^  had  been 
carried  in,  and  was  informed  of  the  contrary ;  and.  that 
it  appeared  no  warrant  had  been  taken  out,  since  the 
first  seal,  before  the  present  term,  to  compel  her  to  pass 
her  accounts  as  administratrix.. 

This  statement  was  met  by  an  affidavit  on  the  part  of 
George  Ridge,  (defendant  in  the  first,  and  plaintiff  in 
the  second  cause,)  explaining  the  nature  of  the  debt, 
(a  bondjidc  debt  from  the  intestate  to  the  house  oiCoeh 
and  Ridge,  bankers,)  to  secure  which  debt  the  bond  was 
given,  on  which  judgment  had  been  entered  up  as  afoie* 
said.  It  stated  that  judgment  had  been  so  entered  up 
thereon,  with  the  consent  of  the  administratrix,  to  avoid 
litigation^an  action  having  been-  previously  commenced 
on  the  bond,  and  all  the  defendants  being  ign<Mrant  of 
the  action  commenced  by  the  plaintiff;  and  that,  after- 
wards, when  the  plaintiff's  solicitor  enquired  concern- 
ing the  debt,  and  was  informed  of  its  nature,  he  ex« 
pressed  himself  satisfied,  and  intimated  no  intention  of 
instituting  any  proceedings  to  investigate  the  intestate's 
accounts.  That  the  aflhirs  of  the  intestate  being  modi 
emtxirrassed  at  the  time  of  his  death,  and  it  being  repse- 
sented  to  George  Ridge,  (who  was  the  fiither,  and  ese  of 
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tlie  next  of  kin  of  the  intestate,)  that  many  claims  on  his  .1817. 
estate  were  connected  with  usurious  and  illegal  transac- 
tions, which  it  would  be  well  to  investigate  by  means  of 
a  suit  in  equity,  the  said  George  Ridge  gSLYe  directions  Riim^e. 
for  such  «uit  to  be  commenced,  and  which  was  com- 
menced accordingly  on  the  13th,  and  the  decree  made 
on  the  23d  of  December^  as  above  stated,  which  decree 
was  duly  passed  and  entered  as  soon  as  the  same  could 
be  procured  to  be  passed  by  the  register,  and  interro- 
gatories for  the  examination  of  the  defendant  adminis- 
tratrix left  in  the  Master's  office  on  the  S3d,  and 
allowed  by  him  on  the  3l8t  of  January  following. 
That,  in  consequence  of  the  advertisement  for  creditors, 
debts  to  a  considerable  amount  had  been  proved  before 
the  Master,  and,  among  others,  the  debt  due  to  Cocks 
and  Ridge  as  aforesaid ;  and  other  claims  to  the  amount 
of  many  thousands,  had  been  made  on  the  estate,  which 
were  then  in  a  course  of  administration;  besides  which 
there  were  debts  due  to  persons  beyond  the  seas,  who 
would  be  excluded  the  benefit  of  the  decree,  unless  suf- 
ficient time  were  allowed  them  to  come  in  and  establish 
their  claims.  That  warrants  were  taken  out  on  the  18th 
and  21st  of  Jufy,  returnable  on  the  2l8t  and  S5th  re- 
spectively, for  the  administratrix  to  bring  in  her  exa- 
mination ;  and  the  Master  had  himself  thought  fit,  under 
the  circumstances,  to  allow  her  time  till  the  Ist  of 
November  for  that  purpose.  That,  since  the  expiration 
of  that  time,  the  deponent  had  often  applied  to  the 
defendant,  the  administratrix's  solicitor,  to  put  in  the 
examination,  and  he  had  promised  to  do  so,  stating, 
however,  that  the  monies  in  the  hands  of  the  adminis- 
tratrix were  to  an  inconsiderable  amount,  and  that  the 
assets  of  the  intestate  consisted  almost  wholly  of  a  debt 
due  from  a  person  resident  in  the  Easi  Indies^  which 
they  were  taking  proper  steps  to  recover.  The  affidavit 
proceeded  to  state  that  the  suit  of  Ridge  v.  Ridge  was 
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1817-  instituted  for  no  other  purpose  than  that  of  procariDg 
an  account  of  the  intestate's  personal  estate  and  the 
administration  thereof,  in  a  due  course,  under  the  in- 

BiDos.  demnity  of  the  Court ;  that  no  improper  or  unnecessarj 
delay  had  taken  place  in  the  conduct  of  it ;  and  the 
deponent  had  from  time  to  time  acquainted  the  plain- 
tiflT  Sims^a  solicitor,  with  the  state  of  proceedings,  on 
which  he  never  intimated  any  dissatisfoction,  or  com- 
plained of  any  delay,  till  the  II th  o{ November^  1817, 
when  notice  was  given  of  the  present  application. 

Sir  S.  Romilly  and  RootSy  in  support  of  the  motion, 
referred  to  the  case  oi Powells.  WallworOi{d)  beforelhe 
Vice*ChanceUorj  where  leave  was  given  to  a  creditor 
to  prosecute  a  suit,  the  decree  in  which  had  been  made 
some  time  before,  and  had  never  been  prosecuted. 

Sir  ArihurPiggoU  audDowdeswell^  contr&,  (orGcorgt 
Ridge^  (one  of  the  defendants  in  the  first,  and  plaiotif 
in  the  second  cause.) 

There  is  no  instance  of  the  Court  taking  out  of  the 
hands  of  the  next  of  kin  a  suit  instituted  by  him,  to  put 
it  into  the  hands  of  a  creditor.  The  suit  so  commenced 
must  necessarily  involve  accounts  of  all  debts  and  de- 
viands  on  the  estate ;  and  the  Court  will  take  care  that 
the  purposes  of  justice  shall  not  be  defeated  by  it.  It 
is  said  the  estate  is  insolvent,  and  therefore  there  is  no 
interest  in  the  next  of  kin  to  prosecute  the  suit ;  but  no 
proof  is  offered  of  this,  nor  of  any  unnecessary  delay 
in  the  conduct  of  the  suit.  The  case  cited  does  not 
bear  out  the  application  now  made,  and  no  other  au- 
thority has  been  mentioned. 


(a)  2  Madd.  183. 
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jtgttTf  fbr  the  defendant,  the  administratrix.  -1817. 

The  motion,  aR  against  Mrs.  Ridge,  must  certainly  ^^ 

be  refused.    The  Master  thought  fit  to  give  her  till  the         Ridge. 
last  seal  to  put  in  her  examination,  and  no  time  has 
•fiince  elapsed  to  justify  such  an  application. 

Sir  S.  Ramilfy  in  reply. 

I  certainly  do  not  recollect  any  instance  of  this  sort 
i>f  application  being  granted ;  but  it  is  surely  even  more 
consistent  with  reason  to  allow  a  creditor  to  prosecute 
a  suit  commenced  by  the  next  of  kin  (where  there  has 
been  delay  in  the  prosecution)  than  to  pronecute  a  cre- 
ditor's suit.  In  many  instances,  it  may  be  for  the  in- 
terest of  the  next  of  kin  to  delay  proceedings :  but  that 
cannot  be  the  case  with  a  creditor's  suit.  The  present 
case  is  very  peculiar.  Here  the  next  of  kin  suing  is 
also  a  principal  creditor,  and  he  chooses  to  file  the  bill 
in  the  character  of  next  of  kin,  and  not  of  creditor. 
I  admit  that  it  depends  on  the  question,  whether  there 
has,  or  has  not,  been  any  improper  delay  :  but  here, 
how  can  they  account  for  the  delay  between  the  settling 
of  the  interrogatories  and  taking  out  the  warrants  for  the 
widow's  examination  ?  If  any  excuse  for  delay  is  aSbrded 
by  the  circumstance  of  the  great  debt  coming  from 
ilndioj  that,  at  least,  afibrds  ground  for  the  appointment 
of  a  receiver,  which  ought  to  have  been  applied  for. 

The  Lord  Chancellor. 

It  is  admitted,  that  if  the  suit,  which  this  is  an  appli- 
cation for  leave  to  prosecute,  had  been  a  suit  commenced 
by  creditors  on  behalf  of  themselves  and  all  other  cre- 
ditors of  the  intestate,  the  application  would  not  have 
been  very  unusual.  Undoubtedly,  the  practice  ought 
to  be  so ;  because  one  creditor  may  very  well  be  the 
friend  of  the  party  or  his  representative,  and  inclined 

unjustly 


Siifs 


461  CASES  IN  CHANCERY. 

1817.  tinjastly  to  favour  the  estate;  and  the  Court  will  go 
further,  for  the  purpose  of  prompting  to  diligence,  even 
to  the  extent  of  giving  costs  to  the  party  making  the 
RiPOB.  application.  I  remember  when,  where  a  decree  bad 
been  obtained  by  a  residuary  legatee,  a  creditor  was 
not  allowed  to  come  in  under  such  decree ;  and  it  was 
determined  that  he  should  be  admitted  to  do  so,  upon 
principles  fully  as  much  applying  to  the  case  of  the  next 
of  kin  suing  an  administratrix,  as  of  a  residuary  legatee 
suing  an  executor.  Supposing,  therefore,  there  sboold 
be  no  authority  at  all  to  be  produced  in  favour  of  this 
application  by  a  creditor,  where  the  suit  has  been  in- 
stituted by  the  next  of  kin,  I  should  yet  have  no  hesita* 
tion  in  saying  that  he  ought  to  be  allowed  to  prosecute 
the  suit,  if  there  is  sufficient  proof  of  want  of  reasonable 
diligence.  Formerly,  by  bringing  an  action,  a  man 
might  have  recovered  a  debt  due  to  him  from  the  es- 
tate of  the  deceased.  But  if,  according  to  the  present 
practice,  he  may  be  prevented  by  the  institution  of  an 
amicable  suit,  it  is  obvious  what  will  be  the  case  with 
all  creditors,  unless  leave  is  given  them  to  prosecute 
in  the  event  of  improper  delay. 


[In  the  present  case.  His  Liordship  made  no  imme- 
diate order,  but  was  pleased  to  direct  that  the  motuin 
should  stand  over  until  the  second  seal  after  Term^  when 
the  plaintiff  was  to  be  at  liberty  to  state  to  the  Court 
how  the  examination  had  in  the  mean  time  been  pro- 
ceeded with.] 


It  appears  from  the  reg'ister's  book,  that  an  order  was 
afterwards  made,  (it  should  seem  by  consent,)  that  the 
defendant  do,  within  four  days  after  personal  notice 
thereof  to  her  clerk  in  Coiirt,  put  in  her  examinatira 

to 
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to  the  interrogatories  allowed  by  the  Master ;  or,  in 
default,  a  serjeant-at-arms  should  apprehend  her,  and 
bring  her  to  the  bar  to  answer  her  contempt ;  whereupon 
sach  further  order  should  be  made  as  should  be  just. 
Reg.  lib.  B.  1817.  foL  617.  (Ntyo.  £5, 1818.) 


DIPPER  V.  DURANT.  Nov.  28. 

THIS  was  a  bill  for  an  injunction  to  stay  proceed*  AmeDdment  of 
ings  at  law.    The  common  injunction  had  been  hill,  after  ez- 
obtained ;  and  the  defendant  had  since  put  in  an  an*  options  allow- 

swer,  to  which  exceptions  were  taken.  ®^'  *°*  "•* 

answered,  does 

Treshoe^  for  the  plaintiJflT,  now  moved,  as  of  course,  ^^  inionctlon 
for  leave  to  amend,  without  prejudice  to  the  injune-  preriouily  ob- 
lion,  and  that  the  defendant  might  answer  the  amend-  Uioed.  There- 
ments  and  exceptions  together.     The   register  had  fore,  a  motion 
expressed  a'  doubt  whether  this  was  a  motion  of  course :  ^^  coarse  for 
but  Treshoe  said  he  apprehended  that  it  had  been  ^^  *®  ^mead, 
expressly  decided  so  to  be  by  hb  Lordship.  f    d    f     ^* 

answer  amend- 
TAe  Lord  Chancbllob  ments  and 

Said  that  it  was  of  course,  so  long  as  the  defendant  ^ceptlons  Co* 
had  not  put  in  a  further  answer  (a) ;  and  made  the  S^^^'* 
order  accordingly. 


Rag.  Lib.  A.  1817.  fe.  ISO. 

In  the  order,  nothing  is  said  as  to  the  injunction 
being  saved ;  which  agrees  with  the  case  before  the '' 
Vice^Chanceller  referred  to  in  noto(ii). 

(a)  See  Adne^f  ▼.  Floods  sary;  for  in  this  case  the 
1  Madd.  449,  where  the  Vice-  amendment  would  not  affect 
Chancellor  says,  the  words  the  injunction.  It  was  there 
^'  without  prejudice  to  the  moved  specially  upon  notice. 
Injanction*'    were    nnneces- 

Vol.  IIL  H  h 
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BURKETT  and  WIFE  (and  Others)   Plaintiffs; 
Rolls.  and 

Dec^.        RANDALL  (and  Others)  -  Defendants. 

(By  original  bill  and  bill  of  revivor.) 

Bill  by  def isces  rr\HE  bill  stated  that  JoAn  Soaw  (defendant  to  the 

P  y   8         "      j|_    oriffinai  bill.)  beinff  seised  in  fee  of  the  premises  in 

Teyance  upon  - 

the  ffroaad  of     question,  subject  to  a  lease  for  twenty-one  years,  com- 

an  alleged  equi-  mencing  at  Christmas  1787,  agreed  to  sell  the 'same, 

table  title  in  the  subject  to  such  lease,  to  his  brother  Thomas  Soany  for 

testator  origin-   500/,    That,  in  pursuance  of  such  agreement,  he  deli- 

atiog  ia  an  a-     yered  up  the  title-deeds,  and  received  the  purchase- 

greeineot,wliich  ujQ^gy  \^^i  ^o  conveyance  had  ever  been  made.  That 
was  demed  bv 

..  /  ^  Tkomas  thereupon  entered  into  receipt  of  the  rents  and 

the  answer,  hot         _  ,         ,     ^  •     «  ^  ,  ^ 

supported  by      Profits,  and  on  the  4th  otJulj/y  1797,  he,  (Thomas)  as 

evidence  of  owner  of  the  premises,  granted  a  lease  for  ten  years, 
ownership,  as  and  on  the  S6th  of  May^  1800,  a  further  lease  for  forty 
the  receipt  of  years,  to  the  then  tenant  under  the  lease  of  1787,  on 
rents  and  pro-  ^j,^  surrender  of  his  original  lease  ;  and  that  both  the 
_*     ^*  new  leases  were  subsequently  assigned  to  Leaver,  (one 

to  t  h  ih  ^^^^^  plaintiffs)  who  was  in  possession  under  the  same, 
the  testator  was  ^^^U  *"  1810,  Thomas  died,  having  by  his  will  given 
at  his  death  be-  ^^  ^'^  brother  John  the  rents  and  profits  of  these  pre- 
Deficially  ^n(i-  mises  (among  others)  for  bis  life  ;  and  the  residue  of 
tied.  all  his  property,  real  and  personal,  in  trust  for  the 

plaintiff  Harriet  BurkeU,  and  having  appointed  Smith 
and  Hibbert  (plaintiffs)  and  their  heirs,  &c.  trustees 
and  executors,  who  proved  the  will.  The  bill  further 
stated  that  in  Hilary  term  1812,  the  defendant  John 
Scan  commenced  an  action  of  ejectment  against  the 
plaintiff  Leaver  ;  the  term  for  which  the  original  lease 
of  1787  was  granted  having  expired  in  1808,  and  no 
claim  being  then  set  up,  nor  any  call  made  on  Thomas 
Soon  during  bis  life-time  to  account  for  the  subsequent 
rents  and  profits.    The  bill  prayed  that  the  defendant 

'  might 
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might  be  decreed  to  make  to  the  plaintiflfs  (Smith  and 
Hibbert)  devisees  in  trust  of  Thomas  Soan  deceased,  a 
proper  conveyance,  subject  to  the  life  interest  of  the 
defendant  under  his  will ;  a  reference  to  the  M cister  to 
settle  such  conveyance,  and  an  injunction  to  stay  pro- 
ceedings }U  the  ejectment. 

The  defendant  John  Soan  having  died,  the  suit  was 
revived  against  his  representatives,  who, by  their  answer, 
stated  that  the  title  deeds  were  delivered  by  the  said 
defendant  to  his  brother  Thomas  only  in  order  to 
make  him  a  qualification  for  a  sporting  licence.  They 
denied  the  alleged  agreement,  and  also  denied  that  the 
defendant  had  received  any  consideration.  They  in* 
sistedthat,  if  any  leases  had  been  made  by  Thomas  {^howi 
which  they  knew  nothing)  they  were  fraudulent  and 
void;  and  although  they  admitted  that  ThomashkxA  been 
in  receipt  of  the  rents  and  profits,  they  said  that  ho 
received  the  same  only  as  agent  for,  and  duly  accounted 
for  the  same  with,  the  defendant ;  or,  if  he  did  not 
always  duly  account,  that  it  was  only  by  the  permission 
of  the  defendant  that  he  was  allowed  to  retain  the  same. 
And  they  further  added  that  by  his  will  the  said  de- 
fendant had  given  these  premises  (among  others)  to 
the  then  defendants  (his  representatives)  expressly  on 
trust  for  sale. 

The  answer  was  replied  to,  and  the  plaintiflfs  went 
into  evidence  in  support  of  the  allegations  in  their  bill ; 
which  evidence  was  altogether  circumstantial  as  to  acts 
of  ownership,  &c.  particularly  as  to  Thomas  having  him- 
self redeemed  the  land-tax. 
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Randall. 


The  cause  now  coming  on  to  be  heard,  Sir  5.  i2o- 
tnill^y  Hart^  and  Roupell,  for  the  plaintifls,  pressed  for 
an  issue. 

H  h  2  Coohe 
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Cooke  and  Fisher^  for  the  principal  defendants,  op- 
posed this  application,  insisting  that  there  was  no  suf- 
ficient ground  for  directing  an  issue ; — besides  that,  how 
was  a  court  of  law  to  determine,  whether  the  plaintiff 
had  an  equitable  interest?  That  the  true  question, 
whether  the  plaintiff  had  made  out  a  case  to  entitle  him 
to  a  specific  performance,  was  for  this  Court  to  de- 
termine; and,  if  not,  the  bill  must  be  dismissed. 

Sir  S.  Romilfyy  in  reply. 

The  bill  is  not  for  a  specific  performance,  but  to  have 
a  conveyance  of  the  legal  estate  from  parties  who 
are  mere  trustees,  upon  the  ground  of  an  alleged  equit- 
able title ;  and  the  single  question  is  whether,  if  the 
evidence  is  not  sufiicient  to  induce  the  Court  to  decree 
a  conveyance,  there  is  not  at  least  enough  to  send  it  to 
a  court  of  law  to  determine  in  whom  the  right  to  have 
the  legal  estate  in  the  premises  is  vested  ?  and  he  referred 
to  a  case  o^Richmondy.  Hughes j  before  the  Lord  Chan- 
cellor, where  such  an  issue  as  was  now  sought  had  been 
directed. 

The  Master  of  the  Rolls  thought  it  was  quite  im- 
possible to  say  that  this  was  a  case  in  which  the  bill 
ought  to  be  dismissed,  and  at  the  same  time  held  that 
the  question  upon  the  evidence  was  what  this  Court 
could  not  determine.  It  was  therefore  proper  that  an 
issue  should  be  directed. 


An  issue  was  directed  accordingly,  ^^  Whether  the 
testator  Thomas  Soon  was,  at  his  death,  beneficially 
entitled  to  the  premises  in  question.**^ 

Reg.  Lib.  A.  1817.  fo.  1050.  b. 
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MIT. 


EVANS  V.  RICHARDSON.  ^^"^  ^• 

TiE  plainii^T  and  defendimt  were  citizens  of  the  AgreemeDt  be- 
United  States  of  America:  the  plaintiff  a  native  tween  a  citizen 
of  America  usually  resident  there ;  the  defendant  a  of  the  United 

Scotchman  usually  resident  in  England.  States  and  an 

American  and 

V  Oct.  1814, d9ring  the  war  bet^eei,  Englan^and  fj^^J"^^^ 
the  United  SM^es,  tj^e  phyn^flT  aijd  defendant,  being  ^^^  ^^  ^^^^ 
thien  in  America^  entered  intp  a  merci^itile  contract  hy  from  England 
^tter  fi>r  the  exportation  of  goods  from  England  to  to  America  on 
America  on  their  joint  accou;i^  and  tl^  goods  were  to  their  joint  ac- 
he shipped  by  the  defendant,  "  provided  a  peace  was  count  in  time  of 
iiot;  likely  to  take  plac^.  between  t^e  resj^ectiye  govern-  ^">  '^"i?^  ^ 
ments  soon  after  his  arrival  in  England:'  n^TbTlikely  to 

take  place  at  the 
Mfhe?,  t]^9  defej[ij^t  arriv^  in  J^ffgland^  there  were  4,^^  of  shipping 

Bf^fOffi;  repprts  of  peace,  but  np  certain  intelligence,  tlie  goods." 

Tf  ^  defev\^n^  therefore  shipped  the  goods.  About  the      Qn  a  bill  for 

time  the  goods  were  shipped,  preliminaries  of  peace  ^^^  account,  as  a 

were  signed,  and  before  the  ship  actually  sailed,  it  was  set-off  against  a 

publicly  known  that  peace  had  taken  place.    Disputes  separate  de- 

]|iaving  afterwards  arisen  I^twef  n  t^ie  plaintiff  and  the  mand,  for  which 

defendant,  the  defendant  brought  an  action  against  the  ^^  defendant 

plaintiff  upon  a  separate  demand,  and  soon  afterwards    ^     ^^^^  .  ^^ 

the  plaintiff  filed  his  bill,  claiming  a  right  to  set  off  his  ..      Wntiff  an 

share  of  the  profits  of  the  joint  transaction  against  what  iojanction 

was  due  from  him  on  the  separate  demand,  and  praying  which  had  been 

an  account  of  the  profits  o(  thp  jpint  trapsactipn  wbifh  obtained  on  the 

filing  of  the  bill 
was  dissoWed,  on  the  ground  of  its  b?tng  an  illegal  contract ;  although 
the  gopds  shipped  in  pursuance  of  the  contract  did  not  sail  till  after 
a  peace  was  made,  and  although  the  defendant  had  not  relied  on  the 
illegality  of  the  contract  as  a  ground  of  defence;  the  Court  itself  sct« 
ting  up  the  objection. 

had 
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1817.         had  been  received  by  the  defendant ;  and  an  inj  unci  ion 

to  restrain  proceedings  in  the  action. 
Evans  ^  ^ 

RicuARDsoK*       The  injunction  was  obtained  for  want  of  answer.  An 

answer  was  afterwards  put  in, — stating  a  correspond- 
ence, from  which  it  was  inferred  that  the  contract  had 
been  abandoned. 

An  order  Nisi  to  dissolve  the  injunction  having  been 
obtained,  Sir  S.  RomiUy  and  Pepi/Sj  for  the  ptainti^ 
now  shewed  cause  against  the  injunction  being  dissolved; 
contending  that  the  correspondence  stated  in  the  an- 
swer did  not  amount  to  an  abandonment  of  the  contract 
on  the  part  of  their  dient. 

Leach  and  Bichersteth  for  the  defendant  were  stopped 
by  the  Lord  Chancellor,  who  said, 

This  is  a  contract,  entered  into  between  an  American 
citizen  and  a  person  being  both  an  American  and  an 
English  subject,  for  a  trading  to  America  during  time 
of  wan 

For  the  plaintiff. 

The  correspondence  in  which  it  originated  was  in 
time  of  war:  but  no  actual  trading  took  place  till  after 
a  peace  had  been  made 

The  Lord  Chancellor. 

The  bargain  was  made  for  a  trading  to  be  carried  on 
in  fraud  of  the  laws  of  the  country. 

For  the  plaintiff. 

The  defendant  has  made  no  such  objection. 

The  Lord  Chancellor. 

It  is  of  no  consequence  who  makes  the  objection.  If 

the 


CASES  IN  CHANCERY.  47t 

tbe  party  has  not,  the  Court  will  set  it  up.  The  plain-         1817. 
tiflfs  letter,,  upon  which  the  contract  is  founded,  ex-       ^-^V^ 
pressly  says,  **  The  vessel  to  be  chartered,  provided         Evaxs 
peace  is  not  likely  to  take  place."    Tbe  first  thing  you    Richabdsok. 
have  to  do  is  to  shew  your  contract,  and,  to  do  this, 
you  produce  a  letter,  in  which  you  yourselves  say,  that 
if  peace  takes  place,  you  will  have  nothing  to  do  with 
the  subject  of  it.    Whatever  the  defendant  may  think 
proper,  I  am  satisfied  that  the  Court  ought  to  raise  the 
objection.  The  contract  subsisting  between  the  parties^ 
was  a  contract  to  defeat  the  laws  of  the  country. 

For  the  plainiiff. 

At  the  time  the  goods  were  shipped,— at  alt  events 
before  the  ship  sailed, — there  was  peace. 

The  Lord  Chancellob. 

But  no  new  contract  had  been  entered  into. 

For  the  defendant. 

Your  Lordship  then  will  dissolve  the  injunction? 

Sir  Sam.  Romilb/  for  the  plaintiff. 

No— The  Court  refuses  to  interfere^  and  will  there- 
fore leave  the  parties  as  they  are.  . 

The  LofiD  Chancellob. 

Let  the  injunction  be  dissolved.— »I  leave  both  parties 
to  their  remedy  at  law. 

Reg.  Lib.  1817.  A.  fo.  353. 
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yrtLttAM.  WILLIAMS,  Esquire,     PiAixTirr; 

G.  T.  STEWARD,  Esquire,  and  Others  (Commis- 
sioners of  Taxes,  and  for  the  Redemption  of  the 
Land*Tax),  and  GEORGE  ISTED,  Esqnire, 

Defendants* 

Constmction  of  rtflHE  bill  stated  that,  by  an  act  passed  in  the  iSd 
theActsforre.  X  year  of  the  King  (fl)i  intituled,  <<  An  Act  for  cob- 
SrStheknd.  solidating'the^rovisionaof  the^eral  acts  pataed  for 
taz«  with  refer*  ^^  redemption  and  sale  of  the  land-tax  into  one  act, 
ence  to  the  <^^  ^^^  making^  further  provision  for  tfie  redeaofptiba 
natnre  of  the  and  sale  thereof,  and  removing  doubts  respecting  the 
biddings  in*  right  of  persons  claiming  to  vote  at  elections  for  knights 
tended  to  be  of  the  shire,  and  other  members  to  serve  in  parlia* 
made,  and  con-  j^^^^  j^  respect  of  messuages,  lanck,   or  tenements, 

o      en-    ^^^  land-tax  upon  which  shall  have  been  redeemed  or 
tared  into,  un-  ^ 

der  the  provbions  of  42  £r.  31  c.  Hi.  s.  1S4. 

No  express  direction,  nor  any  thing  to  be  inferred  as  to  general  policy 
or  intention,  whether  such  biddings,  subsequent  to  the  first  biddiagy 
are  to  be  public  or  secret,  nor  as  to  the  particular  form* 

Commissioners  under  the  act  Aierely  tihkisteliilK  No  retttedy 
agpdnst  them,  therefore,  in  this  Court;  but  only  by,  either  mandamus  m 
the  Court  of  K.  B.,  (as  to  which  doiMiil^)  or  suit  iu  Each6fiie#,  far 
such  cases  as  are  not  especially  provided  for  by  the  Act* 

A.  hafing  bid  dOp^  6eM.  dbbt^  the^if  oKbr  (pubHcTy  fuadenccord- 
ing  to  the  directions  of  the  act),  and  B.  hitirig  stibsequently  bid  ^a^ 
per  cent.  ^^  above  the  offer  of  any  other  person,'^  quare  If  JB/s  offer  be 
valid  and  binding  as  the  highest  offer,  within  the  words  and  meaning  of 
the  act«    And  It  seems  that  It  Is  so. 

But  If  Wb  offelr  h  (fttaitd,  J.*^  h  sffll  not  ^  tfre  Mgheit  oM&T  wkMn 
the  meanieg  of  the  act*  Still  less  Is  JB*  to  be  taken  ae  a  trustee  for  A* 
In  such  case*  And  upon  tUese  grdundsy  a  blH  by  J,  against  the  com- 
missioners, and  against  JB.,  to  have  his  contract  established,  being  de- 
murred to  by  the  commissioners,  the  demurrer  was  allowed* 

(a)  4^  Geo.  3.  c*  116*  amended  by  46  G.  3*  c*  133* 
53  G.  3*  c*  123*     54  G.  3*  c.  173* 

purchased,** 
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pnrdiafled)"  and  by  virtue  of  other  acts  of  parliament 
made  for  that  purpose,  any  persons  are  empowered  to 
purchase  or  redeem  the  land-tax  charged  on  any  lands 
jin  Chreai  Britain  as  fee-fiirm  rents^.  according  to  cer- 
tain modes,,  and  in  the  manner,  and  by  the  means,  and 
according  to  the  several  provisions  therein,  and  particu- 
larly in  the  154th  section  of  the  said  act  mentioned,  (a) 

That 


1S17. 


(a)  43  Oeo.  3.  c.  110. 
8*  ]^54.  The  prorisions  of 
this  loog  and  complicated 
claose  in  the  act,  which  are 
very  inipeifectly  abridged  in 
the  margiiMil  note  annexed  to 
it  in  Pkkerkif^9^  edition  of 
the  Statutes,  are,  in  sab* 
stance,  as  follows  :— 

^  Persons  deslrois  of  pur- 
drashig  the  h»d«laz  charged 
upon  any  nanorsy  &c.  to 
make  out  and  produce  to 
any  two  of  the  comnistionevs 
of  knd-tax  In  England,  or 
commiMioners  ef  aapply,  oi 
cAief  megiatn^e,  in  Scotlandf 
acting  In  and  for,  or  of, 
the  dlatrict  within  which  the 
same  shall  be  sltaate,  a  iMi* 
meni  in  writliBg  of  the  land* 
tax  proposed  to  be  purchased, 
and  of  the  manor,  See.  where* 
on  the  same  is  charged. — The 
said  commissioners,  or  chief 
magistrate,  thereapon  to  as* 
certain  the  amount  of  such 
land-tax,  and  to  grant  to 
the  person  or  persons  apply* 
lag  a  cerHJicaie  thereof  in 
the  form  prescribed  ia  sche- 
dule (A.)  to  the  act  annexed ; 
such  certificate  to  contain  the 


description  of  the  oianors, 
&c.  and  where  situate,  the 
names  of  proprietors,  and, 
where  separately  asseised,  io 
distinguish  the  amount  of 
each  separate  assessment.—* 
The  person  or  persons  apply* 
ing  to  produce  such  certifi^ 
cate  to   the   commissioners 

■ 

acting  in  execution  of  tUs 
act  by  Tirtue  ef  His  Ma^ 
jesty's  warrant ;  and,  where 
the  land-tax  proposed  to  be 
purchased  shall  not  exceed 
26l»,  to  giie  notice  in  writ* 
ing  to  such  commbsionera 
whether  the  consideration  is 
proposed  to  be  in  stock  or 
money,  and,.  If  In  money, 
whether  to  be  paid  at  once 
or  by  Instalments,  and  wlien* 
-—The  said  commissioners 
under  the  act  authorised  and 
required  to  examine  and 
amuid  sach  certificate,  if  ne* 
cessary;  and  thereupon  to 
cause  nMoe  in  writing  to  be 
fixed  on  the  €kiuxh»door  of 
the  parish  or  place  where  the 
manors,  &c  shall  be  situate, 
of  the  oflPer  so  made  at  least 
fourteen  days  before  any  con- 
tract shaU  be  entered  into  by 

them 


Williams 
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occupiersi  and  of  the  premises  charged  with  the  lax^ 
and  the  sums  notexonerated)  to  which  wap  awiexed  tl^ 
offiir,  as  follows  ;^^  I  do  hereby  give  notiee,  that  I  anr 
M  desnron^  oCeqtering  into  contiacts  for  the  pardMl^  of 
^  the  laad-ta^i  contaiiied  in  the  anpezed  list^  as  fee-^Mm 
^'imtsy  for  each,  and,  every  oC  which,  separately  and 
^distpnetly^  I  oflfer  ta  pay  to  the  receiv^eii^geDeral 
^-  fos  the  cotmty  of  Dorutj  or  his  deputy,  such,  a  sum  oC 
^  money  as  sh)^  ejcceed  the  price  or  offer  first  offered 
^  or  made  by  Mty  G.  T.  Steward^  by  60L  per  coit,  to 
^^  be  paid  by  oue  instalment  on  or  before  the  Slsl 
^  of  4pril  next,  or  so  soon  as  the  contract  mipy  be 
^  cwipleted^  Wm.  WiUiam;' 


Thist  Iwo  persons  of  the  name  of  Weston  having  |e- 
apeetively  oflRnred  to  become  purchasers  of  the  l^Jid<4ax 
•f  ceytaiQ  premises,  in  the  same  parishes,  the  pl^](iff 
also  made  distinct  offers  in  writing  to  purchase  ^ 
land-tax  of  these  premises  at  a  like  advance  of  60/. 
per  cenL  19  the  sauie  manner  as  with  respect  to  the  ofier 
made  by  Siewifrdf  and  that  01^  the  7th  of  J^iie,  1814^ 
he  received  ^  letter  from  the  secretary  to  the  cpmmis;- 
aioaers,  writteii  by  their  direction,  iaforming  him  th^ 
they  had  received  a  higher  offer  for  the  purchase  of  the 
several  suma  contained  in  all  the  9aid  lists,  and  had  e%^ 
tared  into  contracts  for  the  nfil^  thereof  to.  the  p^rsop 
who  made.  ^  highest  off^r  foir  the  same. 


The  bill  then  stated,  that  it  was  alleged  by  the  com- 
missioners, that  the  defendjemt  Jskd  was  the  person 
alluded  to  in  the  above  letter,  and  that  IsUd*s  oflier  was 
an  oflbr  of  ^  am  per  cent,  above  the  offer  <^  at^  cihe;r 
^*  person^**  without  reference  to  any  specific  oflbr,  bid- 
ding, or  sum  of  money  whatever. 


The  bill  also    stated  certain  minutes   and  reso- 
lutions 
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lotions  made  by  the  commissioners,  on  the  24th  of 
March^  1814,  at  a  board  for  the  afiairs  of  taxes,  among 
which  was  the  following : —  ^^  That  no  notice  of  the 
**  terms  offered  by  any  other  person,  or  persons,  than 
^^  the  notice  required  by  the  act,  of  the  first  offer  made, 
^^  is  required  by  the  act  to  be  given  to  any  of  the  parties 
^^  who  have  offered  a  higher  price  ;  and  that  the  board 
^^  will  not  communicate,  ta  any  of  the  parties  ofiering 
^  such  higher  price,  the  price  ofibred  by  any  other  of 
« the  parties." 


1817. 


Williams 
Steward. 


The  bill  then  proceeded  to  state  a  correspondence 
which  passed  between  the  plaintiff  and  the  secretary  to 
the  commissioners  on  their  behalf,  on  the  subject  of  the 
said  offer  and  purchase,  in  the  course  of  which  the 
plaintiff  protested  against  the  acceptance  of  Isted's 
ofier,  and  insisted  upon  his  right  to  the  contract ;  and 
the  commissioners,  notwithstanding,  rejected  the  plain- 
tiff *s  offer,  and  accepted  that  oflstedy  and  entered  into 
one  or  more  contract  or  contracts  with  him  on  the 
looting  of  such  offer ;  Isied  insisting  that,  by  virtue 
thereof,  he  was  well  entitled  to  have  the  land-tax  so 
contracted  for  conveyed  to  him,  and  to  hold  the  same  as 
fee-farm  rents  under  the  act,  and  the  commissioners 
threatening  to  convey  the  same  to  him  accordingly; 
whereas  the  plaintiff  contended,  that  an  oifer,  or  bidding, 
to  purchase,  within  the  intent  and  meaning  of  the  act, 
must,  and  ought  to  be,  the  ofier  of  a  certain  sunij  and 
not  an  offer,  the  amount  of  which  cannot  be  ascertained 
but  by  reference  to  probable  oflfers,  which  may  be  made 
by  other  persons ;  that  the  said  offer  of  Isied  was  irre- 
gular and  unjust  in  itself,  with  respect  to  the  public, 
and  not  within  the  true  intent  and  meaning  of  the  act, 
and  ought  to  be  considered  as  illegal  and  void;  and 
that  the  commissioners,  in  accepting  the  same,  had 
acted  under  a  mistake  of  the  true  intent  and  mean- 

1  ing 
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Steward. 


ing  of  the  act,  and  under  an  erroneous  construction 
thereof. 

Upon  these  grounds,  the  bill  prayed  a  discovery 
from  the  defendants  (the  commissioners)  of  all  such 
offersand  biddings,  and  of  all  letters,  &c.  relative  thereto, 
in  their  possession ;  and  that  the  defendant  Isted  might 
set  forth  by  what  contract,  or  deed  executed,  &c.,  be 
claimed  to  hold  the  land-tax  so  alleged  to  be  purchased 
by  him,  and  the  date,  &c.,  and  might  produce  the  same. 
And  it  then  proceeded  as  follows,  viz.  ^^  that,  under  the 
^^  circumstances  aforesaid,  your  orator  may  be  declared 
^'  entitled  to  the  benefit  of  his  said  oifers  or  biddings  so 
'^  made  to  the  said  defendants  (the  commissioners)  as 
<^  aforesaid,  for  the  purchase  of  the  land-tax  aforesaid; 
^  and  that  the  said  defendants  (the  commissioners)  may 
'^  be  directed  to  enter  into  proper  contracts  with  your 
*^  orator,  and  execute  to  your  orator  proper  convey- 
^'  ances  of  such  land-tax  contained  in  his  said  offer  as 
'^  aforesaid,  your  orator  offering  to  perform  the  said 
'^  offer  on  his  part,  according  to  the  directions  of  the 
^^  said  recited  act  of  parliament.    And  that  in  the  mean 
^^  time  the  said  defendants  (the  commissioners)  may  be 
'^  restrained,  by  the  order  and  injunction  of  this  Court, 
^^  from  contracting  with  or  conveying  in  any  manner  to 
^^  the  defendant,  George  Isted,  or  any  other  person 
^'  except  your  orator,  any  part  of  the  said  land-tax. 
^^  And,  if  it  shall  appear  thnt  the  said  commissioners 
'^  have  accepted  the  said  offer  or  bidding  of  the  de- 
^'  fendant  Isted^  and  have  entered  into  any  contract 
^'  with  him,  or  executed  to  him  any  deed  or  instrument 
^^  conveying  such  land-tax,  or  any  part  thereof,  upon 
^^  the  ground,  or  in  pursuance  of  his  naid  offer  or  bid- 
<^  ding,  then  that  it  may  be  declared  that  the  said  de- 
^^  fendants  (the  commissioners)  have  acted  under  a  mis- 
'*  take  of  the  meaning,  and  under  an  erroneous  con- 

"  struction 
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^^  striictioii  of  the  said  act  of  parliament,  and  that  the 
^^  said  ofier  or  bidding  of  the  defendant  Isted  may  be 
'^  declared  to  have  been  irregular  and  illegal,  and  not 
*^  valid,  under  the  terms  and  provisions  of  the  said 
^^  act,  and  ought  not  to  have  been  acted  upon  by  the 
^^  said  commissioners,  in  preference  to  your  orator's 
<<  said  offer  or  bidding.  And  that  the  said  contract  or 
^  conveyance  to  the  said  George  Isted  may  be  declared 
^^  to  have  been  granted  by  mistake,  and  improperly, 
^^  and  that  the  same  may  be  set  aside,  or,  if  the  Court 
^^  shall  be  of  opinion  that  the  same  cannot  be  set  aside, 
^^  then  that  the  said  George  Isted  may  be  declared  a 
'^  trustee  of  the  land-tax  so  conveyed  to  him  for  your 
'^  orator,  and  may  be  decreed  to  convey  the  same  to 
<<  your  orator,  and  deliver  over  to  your  orator  all  and 
'<  every  such  deed  or  conveyance  thereof  so  executed 
^^  by  the  said  commissioners,  your  orator  offering  to 
^^  pay  such  just  and  proper  charges  and  expenses  as  the 
^^  Court  shall  think  the  said  defendant  {Isted)  is  en- 
*'  titled  to  have  repaid  to  him  in  respect  of  the  said 
^^  matters ;  and,  in  the  mean  time,  that  the  said  defend- 
^'  ant  (Isted)  may  be  restrained  (by  injunction)  from 
^  selling  or  conveying,  &c.  to  any  person  except  your 
<<  orator,  and  that  all  the  defendants  may  be  decreed 
'^  to  join  in  executing  all  proper  contracts  and  couvey- 
^  ances,  as  may  be  necessary  under  the  said  acts,  or 
'^  otherwise,  for  conveying  and  assuring  the  said  land- 
*^  tax  to  your  orator,  according  to  the  terms  of  your 
^'  orator's  said  original  offer  or  bidding,  and  as  this 
^^  honourable  Court  shall  direct." 


1817. 


Williams 

V. 

Sibward. 


All  the  defendants  appeared  to  the  bill,  and  the  de- 
fendants  (the  commissioners)  put  in  a  general  demurrer, 
which  was  argued  before  his  Honour  the  Vice  Chancel- 
lor, on  the  Slst  of  July^  1815,  when  his  Honour  was 
pleased  to  allow  the  same. 

From 
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From  the  order  of  the  Vioe4:!hancellor  allowing  thh 
demurrer,  the  plaintiff  appealed ;  and  the  appeal  came 
00  now  to  be  heard. 

The  SoUcUoT*Oeneralj  and  BeU^  in  support  of  ^the 
demurrer,  and  of  the  judgment  appealed  from. 

Hiis  bill  cannot  be  sustained  \jmij  as  it  is  a  biU,  in 
nature  of  a  mandamus^  to  compel  the  commissioners  to 
enter  into  a  contract ;  and,  ^ecotrcffy,  because,  If  a  eon- 
tract  should  be  said  to  have  been  in  fret  made,  this 
'  Court  is  unable  to  compel  the  performance  of  it ;  unld 
this,  upon  two  grounds ;  first,  because  the  commissioncro 
are  officers,  or  agents,  of  the  crown,  and,  secondly, 
because,  supposing  a  bill  would  lie,  the  Court  of  Ex- 
chequer would  be  the  only  Court  of  competent  juris- 
diction. Lastly,  considering  the  case  on  the  merits 
disclosed  by  the  bill  itself,  there  is  no  equity,  inasmnch 
as  the  bill  states  If /ed  to  have  made  a  higher  ofbr  than 
that  made  by  the  plaintiff. 

Fhrsty  If  there  is  .any  remedy,  it  must  be  by  man- 
damus.  The  bill  is  not  to  compel  the  commissionen 
to  perform  a  contract  already  entered  into,  but  to 
compel  them  to  enter  into  a  contract.  If  the  commis* 
sioners  have  acted  corruptly  or  fraudulently,  they  may 
be  made  amenable  by  a  criminal  prosecution,  but  no 
civil  suit  will  lie  against  them. 

Seeondfyy  But  supposing  this  to  be  a  bill  for  the  spe- 
cific performance  of  a  contract,  and  that  the  plaintiff 
was  in  fact  the  highest  bidder,  it  becomes  a  very  im- 
portant question,  whether  this  Court  can  entertain  such 
a  suit  against  these  commissioners,  they  being  officers  of 
the  Crown.  The  ground  of  the  jurisdiction  of  a  Court 
of  Equity,  in  matters  of  contract,  is,  that  the  plaintiff 

can 
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can  have  no  adequate  remedy  at  law.  But  it  was  form- 
erly considered  as  :the  8ettled.practice94hat  a  party  must 
first  establish  his  right  at  law,  in  order  to  entitle  him  to 
equitable  relie£    Thus,  it  is  laid  downiby  Sir  Thomas 
CHuficey  M. R«,  asjreportedby ^tfmUer  (a),  thatit  was  the 
jMractice,  before  thejtime-of  iLiord  Sotnersj  to  send  the 
party  to  a  Court  of  Law,  and,  if  he  should  recorer  in 
damages,  then  a  Court  of  Equity  would  entertain  his 
•suit.  [See  Sel.  Ca-Cha.  67. 69.]   There  are  cases,  un« 
doubtedly,  where  the  Court  will  maintain  the  bill,  not- 
withstanding some  formal  objection  .which  would  pre- 
clude the  party  at  law,  as  the  lapse  of  time,  &c.  But  the 
true,  distinction  is,:that  ;the.8ulgect^matter  mustbe  such 
•as  would  enable  the :party  to. recover  .in  damages;  but 
mhene  the  6ubject-matter«i»  olberwise^  a  Court  of  Equity 
toannot  interfere.   So  then,  in  this  case,  there  can  be  no 
jiolief  in  equity,  because  aaagent  of  go  vemment,  making 
-contracts  on  behalfof  the  public,  is  not  iiable  to  be  sued 
in  respect  of  those  contracts.  iMacb6athy.Maldimand{b)^ 
.Vmoinv.  JVobele^.(c)  Nothing alsois  more. clear  than 
•that  a  bill  cannot  be  maintained  against  a  mere  agent, 
without  bringing  the  principal  before  the^Court.  Here, 
ithe  Attorney-Generd   is  not  a  patty ;  and  on  this 
-ground,  also,  ademurrerwould  bavejheld,jdthoi]gh  we 
I affe  precluded :from  xelying.uponJt  in  the.pvesent  in- 
.Btanoe,  the  demurrer  being  a  geneml  demurrer' for  want 
uif  equity,.andnot  for  defect  of  parties.  And  yet  if,  as  in 
^tbe  present  caseyimproper  parties  are  made  defendants, 
:  as  agents^  and  the  princip^LisiUot  before  the  Court,  even 
'though  the  bill  migbMuure'tM^msustaiaable against  the 
principal,  yet  a  demurrerforwant.of  equity  ^illihold. 


KIT. 


(a)  la  the  case  of  J)od$ky 
.T«  Kinnerslejfj  Agib.  ,406.; 
and  see  Harnett  v.  Yeildingy 
2  Scho.  &  ,I^f..549.  563. 

lyoL.  III. 


{b)  I  T.  R. 

(c)  1  T,R.  174.  S^  Thur- 
gar  T.  Mar Jii^y,  ante,  p.  S3. 
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1817.  Thirdly  J  if  such  a  suit  can  at  all  be  entertained,  the 

Court  of  Exchequer,  and  not  the  Court  of  Chancery 

must  be  the  proper  Forum.    It  may  be  objected,  that 

SxswARs*      this  would  be  the  ground  of  a  plea,  not  of  a  demurrer. 

But,  according  to  Lord  Redesdak(a)^  ^^  where  it  appears 
^  on  the  fiice  of  the  bill  that  some  other  Court  of  Eqmty 
<<  has  the  proper  jurisdiction,  the  defendant  may  de- 
^^  mur  to  the  jurisdiction  of  the  Court  of  Chancery.'' 
That  the  Exchequer  is  the  only  court  of  competent  ju- 
risdiction in  matters  of  revesue  is  certain.  4  Inst*  1 18. 
Brawn  v.  Trant.  (6) 

But,  katly^  there  is  no  ground  for  the  allegation  that 
the  offisr  madeby  Jttedis  inconsistent  with  the  promioiis 
of  the  statute,  or  such  as  the  commissioners  ought  to 
have  rejected.  It  is  not  pretended  that  if  the  offer  had 
been  to  give  one  per  ceni.  beyond  the  ofier  made  by  the 
plaintiff,  that  would  be  good,  as  being  sufficiently  re- 
duced to  certainty :  and  the  offer  actually  made  by  the 
plaintiff,  and  which  he  insists  upon  as  the  highest  valid 
offisr,  was  precisely  of  the  same  nature.  Then  why  is 
not  the  present  otkr  equally  specific  ?  It  is  an  oflSur  to 
giveonejper ctfit/.  beyond,  what? — ^beyond  the  highest 
offer  yet  made— the  oflfer  actually  affixed  to  the  church- 
door.  It  may  be  objected  that,  if  another  person  had 
nmde  a  similar  offer,  the  two  offers  would  have  amounted 
to  nothing,  and  the  commissioners  could  have  accepted 
of  neither.  So  if,  at  an  auction,  two  persons^  at  the 
same  time,  bid  the  same  sum,  the  two  biddings  amount 
to  nothing.  But  it  is  enough  to  say  that,  in  the  present 
instance,  no  such  case  has  arisen. 

(a)  Mitf.p.  133, 134i  (Ist  seem  to  give  to  any  penon 
Ed.)  la  note,  ibid^  it  is  laid,     the  pri? U^  of  being  soed 


the  Coart  of  Exchequer,  as     there. 

a  Court  of  Equity,  does  not        (b)  %  Yem.  4M. 
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IThe  Lord  Chancellor. 

It  was  never  doubted,  in  sales  of  that  description, 
wbicli,  in  the  North  of  England^  are  denominated  can- 
dlestick biddings,  where  the  several  bidders  do  not 
know  what  the  others  have  oflfered,  that  a  bidding  of 
one  per  cent,  more  than  any  other  person  has  offered, 
would  be  binding  on  the  person  who  makes  it.  J 

For  the  defendant. 

But,  besides,  here  is  a  contract  with  third  persons, 
(and  those  third  persons  the  public,)  who  are  not  re- 
presented in  this  Court.  Then,  if  they  would  make 
Isted  a  trustee  for  them,  they  must  adopt  all  his  acts. 
The  ground  on  which  they  proceed  against  him  is,  that 
the  contract  is  not  vaUd.  Then  they  must  place  him 
in  the  same  situation  as  if  the  contract  had  not  been 
made ; — but  how  can  they  do  this  with  reference  to  the 
public,  for  whose  benefit  the  contract  was  made  ?  If 
there  is  any  power  in  any  Court  over  the  commis- 
sioners, as  servants  of  the  public,  it  must  reside  in  the 
Court  of  Exchequer,  and  in  that  Court  only. 

l¥hen  the  case  was  before  the  Vice-Chancellor,  it 
was  compared  to  Speer  v.  Crawter  (a) ;  where  the  Lord 
Chancellor  overiuiled  a  demurrer  to  a  bill  against  com- 
missioners under  an  inclosing  act  by  the  lord  of  the 
manor  adjoining  that  where  the  lands  to  be  inclosed  were 
utuate ;  to  which  suit  the  lord  of  the  last-mentioned 
manor,  who  was  also  tenant  to  the  plaintiff  of  his  (the 
plaintiff's)  manor,  was  likewise  made  a  defendant;  but 
that  decision  does  not  apply  to  this  case,  being  grounded 
expressly  on  the  peculiar  relation  between  the  parties ; 
whereas  the  present  case  must  be  considered  as  if,  in 
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that  cited,  the  commissioners  only,  and  not  Taylor 
also,  had  been  before  the  Coart. 

The  relief  here  prayed  is  more  than  this  Court  can 
give,  and  yet  is  inadequate  to  the  purpose  of  doing 
complete  justice  between  the  parties  interested :  and  if 
any  Court  of  Equity  can  interfere  in  the  matter,  it  must 
be  one  haying  power  to  go  much  further  than  this  Court 
can  do  upon  any  supposition. 

Sir  S.  Romillyy  Trower^  and  Phillimore^  for  the 
appellant  (the  plaintiff.) 

Firstj  as  to  the  merits  of  the  case,  independently  of  all 
objections  in  point  of  form.    This  is  a  question  of  ?ery 
gi^at  importance  to  the  public ;  and  the  facts  must  be 
taken  to  be,  as  stated  by  the  bill,  and  as  allowed  by  the 
demurrer,  without  dispute.    Now,  the  offer  made  by 
Jsted,  as  it  is  represented  by  the  bill,  is  an  offer  of '^  one 
per  cent,  above  the  offer  of  any  other  person^*  not  ex* 
pressing  whether  it  is  meant  to  refer  only  to  such  offers 
as  had  already  been  made,  or  to  extend  to  and  include 
all  offers  which  might  be  made  at  any  subsequent  period 
within  the  fourteen  days.    It  is  now  settled,  that^  if  a 
plaintiff  is  entitled  to  any  part  of  the  relief  prayed  by  his 
bill,  it  is  not  necessary  to  shew  that  he  is  entitled  to  all 
the  relief  prayed  by  it.   Jsted  had  notice  of  the  plaintiff's 
prior  equitable  title.  He  has  not  joined  in  the  demurrer. 
So  far,  therefore,  the  equity  of  the  bill  is  not  diluted 
by  him,  and,  till  he  disputes  it,  he  must  be  considered  as 
a  trustee  for  the  plaintiff.   He  has,  indeed,  a  right  to  have 
the  commissioners  brought  before  the  Court,  in  order  to 
ascertain  whether  he  has  any  relief  against  theiH — and 
this  is  the  ground  upon  which  the  present  bill  was  filed. 
But,  to  proceed  to  consider  the  case  upon  the  arguments 
that  have  been  used  in  fiivour  otlsted^s  as  a  legal  ofier. 

The 


CASES  IN  CHANCERY. 


49s 


The  question  is,  not  whether  it  was  a  certain  offer — ^whe- 
ther it  might,  or  might  not,  be  frustrated  by  another 
similar  offer  being  made — but  whether  it  is,  or  is  not^ 
according  to  the  provisions  of  the  legislature — whether 
it  is  that  sort  of  offer  which  the  legislature  requires, 
according  to  a  true  construction  of  the  act  referred 
to.  The  intention  of  the  act,  in  prescribing  the 
mode  of  bidding  enjoined  by  it,  was,  that  every  man 
might  have  the  opportunity  of  judging  what  he  himself 
could  afford  to  give,  and  what  other  persons  were  likely 
to  give ;  and  it  was  thought  that,  by  several  persons 
making  their  sealed  offers,  without  communication  to 
each  other,  the  public  would  probably  obtain  the  most 
that  could  be  gotten.  If  so,  this  offer  of  hied  is  quite 
contrary  to  the  spirit  and  intention  of  the  legisla* 
ture.  It  cannot  be  an  offer  within  the  act,  which 
meant  to  provide  for  placing  all  bidders  upon  an  equal 
footing  in  making  their  offers ;  and,  when  it  is  considered 
llQwmany  similar  contracts  are  entered  into  by  officers 
appointed  by  and  on  behalf  of  the  public,  it  is  impossible 
to  be  blind  to  the  consequences  of  such  a  device  being 
suffered  to  succeed.  The  case  of  a  bargain  betweep 
man  and  man  is  very  different;  yet,  in  the  sales  alluded 
to  as  commonly  practised  in  the  North  of  England^  it 
may  very  well  be  questioned,  whether  such  a  sort  of 
bidding  would  not  be  rejected,  as  being  altogether  dif« 
ferent  from  that  to  which  the  parties  were  invited.  In 
this  case,  the  sale  contemplated  by  the  legislature  was 
something  of  a  nature  quite  distinct  from  a  sale  by 
auction,  to  which,  however,  it  would  be  converted, 
were  this  to  prevail.  The  words  of  this  offer  are  suf- 
ficiently extensive  to  include  all  offers  to  be  made  here- 
after ; — but  can  it  be  contended  that  every  subsequent 
offer  would  in  fact  be  nugatory  to  the  person  making  it, 
and  only  tend  to  enhance  the  value  of  the  preceding 
offer  ?  This  would  be  to  destroy  all  manner  of  compe- 
tition. 
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tition.  If  such  sealed  biddings  are  to  be  allowed,  it  would 
be  for  any  man  to  fix  apon  whatever  township  or  boroogh 
he  may  think  proper  to  purchase,  and  secure  it  to  him- 
self at  an  advance  of  one  per  cent  above  the  highest 
bidder,  defeating  the  talents,  industry,  and  calculations 
of  all  competitors,  or  turning  them  to  his  own  account 
merely.  If  the  case  is  at  all  to  be  discussed  on  its  merits, 
surely  this  reasoning  must  be  conclusive. 


The  next  question  is,  whether  any  appeal  from  the 
decision  of  the  commissioners  can  be  admitted,  except 
in  cases  expressly  provided  for  by  the  act.  The  office 
of  the  commissioners  is  merely  ministerial ;  and  can  it  be 
asserted  that,  because  they  are  commissioners  of  the 
Crown,  there  can  be  no  relief  against  them  in  such  a 
case  as  this,  in  a  Court  of  Equity  ? — that,  if  they  have 
acted  in  a  manner,  however  gross,  corrupt,  and  fraudux 
lent,  there  can  be  no  remedy  but  in  a  criminal  court, 
which  can  afford  no  redress  or  compensation  to  the  party 
injured?  Suppose  their  conduct  was  attended  with 
great  loss  and  injury  to  the  public,  could  the  public 
have  no  redress  but  by  fine  and  imprisonment  ?  It  is 
surely  impossible  to  argue  that,  in  such  a  case,  a  Court 
of  Equity  could  not  entertain  jurisdiction.  It  is  said, 
that  a  bill  for  specific  performance  never  can  be  main- 
tained but  where  an  action  might  be  supported  fi>r 
damages.  But  that  is  not  truly  stated.  There  are 
many.cases  in  which  such  a  bill  would  lie,  and  no  action 
could  arise — as  where  (supposing  it  a  contract  between 
individuals)  A.  contracts  with  JB.,  and  afterwards  B. 
contracts  with  C — no  action  can  be  maintained  be- 
tween A.  and  C,  but  a  bill  would  lie  by  the  one  against 
the  other,  to  carry  into  execution,  or  to  set  aside  the 
subsequent  contract.  What  is  imputed  to  these  com- 
missioners is,  that  they  have  accepted  an  offer,  which 
was,  in  point  of  fiict,  not  a  l^;al  offer. 

Another 
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Another  objeetion  is,  that  the  commissioners,  in  this 
case,  are  acting  on  belialf  of  the  Crown.  But  it  is 
not  true  that  they  are  therefore  not  liable  to  be  sued. 
Suppose  an  estate,  vested  by  act  of  parliament  in 
trustees  for  sale — ^is  it  necessary  that  a  bill  filed 
against  those  trustees  should  bring  the  cestui  que  trusts 
before  the  Court  ? — and  is  not  this  exactly  the  same 
case  2  In  this  case  the  legislature  has  vested  the  pro* 
perty  of  the  public  in  certain  individuals,  for  the  pur- 
pose of  sale.  Is  it  not,  by  analogy,  sufficient  to  bring 
them  alone  before  the  Court  to  execute  their  own  con- 
tracts ?    This  is  consonant  to  every  day's  experience. 


1817. 
Williams 

V. 
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On  the  head  of  jurisdiction,  it  has  been  assumed,  both 
here  and  before  the  Vice-chancellor,  (without  adducing 
any  authority,)  that  the  Court  of  Exchequer  is  the  only 
court  of  competent  jurisdiction.  No  doubt,  generally 
qpeaking,  the  Exchequer  is  the  proper  court  in  cases  of 
revenue.  But  where  nothing  is  sought  but  eqmtable 
relief,  it  seems  rather  difficult  to  contend  that  this 
Court  is  excluded  from  giving  relief^  merely  because 
the  Exchequer  is  the  court  of  revenue.  In  the  ease  of 
the  prince  of  Wakfiy  now  depending  iir.  the  House  of 
Lords,  many  records  were  looked  into  and  examined, 
and  all  they  were  found  to  prove  is,  that  the  Exchequer 
has  jurisdiction, — not  that  no  other  court  has  juris- 
diction. In  Brown  v.  Tratd(a)j  which  is  very  shortly 
stated,  it  appears  that  the  question  was  merely  of  re- 
venue, and  nothing  is  said  about  equitable  jurisdiction. 
All  the  possessions  of  the  Crown  are,  in  some  sense^ 
revenue. 

As  to  what  is  alleged  of  a  defect  of  parties,  the  present 
questioa  is,,  whether  a  case  is  not  made  by  the-  bill 


(a)  2  Vera.  426. 
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against  those  parties  who  are  already  before  the  Goar 
It  is  their  demurrer  which  is  to  be  argued — ^aud  that  is 
a  demurrer  for  want  of  equity,  not  for  defect  of  parties. 

[The  LojtD  Chancellor. 


This  is  a  perplexing  act  of  parliaftient — setting  out 
with  repealing  all  former  provisions,  and  substitdtiiig 
for  them  a  mode  said  to  be  ^^  hereafter  prescribed,"  and 
afterwards  prescribing  none  at  all.  The  questioB  is, 
what  is  the  meaning  of  the  act  ?  Is  it  that  the  first  of- 
fer shall  be  public,  and  all  the  others  secret,  till  the  end 
of  the  fourteen  days? — or  that  all  the  successive  oflSsrs 
are  to  be  made  pdblic  by  being  affixed  on  the  choreh- 
door,  as  well  as  the  first  ?  Again,  if  the  legislature  in* 
tended  publicity  to  be  given  to  all  the  offers,  but  not 
the  sane  mode  of  publicity  with  reference  to  the  sab* 
sequent  offers  as  with  reference  to  the  first,  what  mode 
of  publicity  did  the  legislature  intend  ?  But  the  act 
nys  nothing  about  publicity.  It  directs  that  all  offers 
are  to  be  sent  in  sealed.  Is  inspection  of  the  sealed  oU 
fers  to  be  allowed  not  till  after  the  expiration  of  the 
fourteen  days  ?  If  so,  how  am  I,  in  making  an  offer 
within  the  fourteen  days,  to  know  the  amount  of  the 
last  bidding?  The  mode  called  candlestick  bidding 
admits  an  offer  of  so  much  more  than  was  last  bid.  I 
understand  the  Vice-Chancellor's  judgment  to  have 
proceeded  on  the  Court  having  no  jurisdiction,  regard 
being  had  to  the  powers  of  the  commissioners  under 
the  act.] 


The  Solicitor^General^  in  reply. 

To  follow  Ae  order  adopted  by  the  adverse  party, 
in  considering  the  questions  which  have  been  made  in 
ihiscase^ 
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Firsiy  Has  the  act  of  piQrliaiiieiil  prescribed  aay  cer- 
tain mode  of  making  an  offer  ?  The  duly  thiag  pre- 
scribed is  that  the  first  ofier^  whieb  is  fer  that  purpose 
to  be  made  paUic^  be  the  mimmumy  upon  whicb  every 
other  person  is  to  be  at  liberty  to  make  advaneealo 
whatever  amount  they  please.  It  is  the  imperative 
daty  of  the  commissioners  to  take  care  that  the  public 
shall  have  the  advantage  of  the  highest  offer.  There-' 
lore,  whether  they  are  right  or  wrong  in  the  decision 
they  have  come  to  ia  the  present  case,  there  can  be  no 
doubt  that  they  have  acted  properly  in  abiding  by  the 
highest  offer,  supposing  that  there  is  any  question  about 
it  Else,  it  might  have  been  said  on  the  other  side, 
you  have  taken  upon  yourselves  a  very  serious  respond 
sibility  in  re|ectin|f  the  offer  made  by  Isted*  They 
therefore  took  the  opinion  of  the  law-officers  of  the 
Crown,  and  acted  according  to  that  opinion.  The 
utmost  that  can  be  imputed  to  them  is  a  mistake  of 
judgment  on  a  question  of  difficulty.  Nor  can  any 
Uame  attach  to  them  in  not  having  communicated  to  the 
plaintiff  the  offers  made  subsequent  to  his  own.  They 
were  themselves  to  judge  of  those  offers,  and  ought  not 
to  have  disclosed  more  than  was  strictly  necessary  to 
satisfy  the  plaintiff  that  his  was  not  the  highest  oSer. 


1817. 


SsxwAaiH 


liiet  us  next  consider  the  object  of  the  act  of  parlia* 
nent  It  directs  that  the  first  offer  made  shall  be  pub- 
licly fixed  on  the  church-door,  as  the  basis  of  all  sub- 
sequent offers,  but  says  nothing  about  the  subsequent 
offers,  and  is  absolutely  silent  as  to  the  mode  in  whidi 
they  are  to  be  made.  Whether,  therefore,  it  was  in- 
tended that  they  were  to  be  public  or  private,  the  plain- 
tiff can  have  nothing  to  say  on  that  subject;  for  his  own 
offer  was  a  private  offer.  The  main  argument,  how- 
everi  was,  that  it  is  contrary  to  public  policy  to  receive 
such  an  offer  as  /rtecTs,  and  that  it  would  defeat  the 
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object  of  the  act,  by  which  it  was  intended  that  eyeiy 
bidder  should  have  the  opportunity  of  forming  a  deli^- 
berate  opinion  as  to  ralue,  &c.  from  the  amount  of 
offers  already  made.  But  why  is  this  intention  im- 
puted  to  the  act  ?  The  legislature  could  never  mean  tO' 
deprive  the  public  of  any  fair  advantage  that  might  be 
derived  from  competition.  What  is  there  unfair  in  this^^ 
mode  of  competition  ?  The  plaintiff  bids  sixty  per  cent 
above  the  first  ofier.  Istedy  without  knowing  the 
amoutit  of  his  bidding,  allows  the  question  of  value  ta 
be  determined  by  the  ofiers  made,  and  then  says,  ^  t 
^^  will  give  one  per  cent,  more  than  the  value,  as  deter- 
^'  mined  by  the  highest  offer."  It  is  an  object  to  bim  o§ 
so  much  importance,  that  he  will  give,  not  the  vtmoet 
real  value,  but  more  than  the  utmost  real  value,  ta 
acquire  it.  Why  is  the  public  to  be  deprived  of  this 
benefit  ^  The  act  meant  nothing  but  to  procure  for  the 
public  the  greatest  possible  price  that  should  be  offered. 


Then  comes  the  second  question,  whether  Hb^re 
has,  or  has  not,  been  an  actual  contract  ?  The  act 
k>f  parliament,  in  words,  indeed,  states  it  only  as  the 
certificate  of  a  contract :  but  it  is  throughout  treated, 
in  effect,  as  the  contract  itself.  The  commissioners 
are  empowered  ^^  to  contract  and  agree  with  the  per- 
'^  son  ofiering  the  highest  price.''  The  oflfer  alone  does 
not  constitute  the  contract.  Another  act  is  required 
to  give  it  that  effect;  and  that  act  is  the  granting  the 
certificate.  The  contract,  and  the  certificate  of  con*- 
tract,  are  therefore  only  different  terms  used  with  re- 
ference to  the  same  thing, — and  that  is,  the  actual  con- 
tract. Therefore,  this  is,  in  effect,  a  bill  te  compel 
the  commissioners  to  enter  into  a  contract,  not  to  per- 
form  a  contract  already  entered  into.  And  this  (if  m 
sufficient  case  could  be  made  for  it,  which  the  Court  is 
not  called  upon  to  decide)  would  be  their  duty,  whidi 
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they  might  be  compelled  to  execute  by  a  mandamus^ 
bat  not  in  the  present  course  of  proceeding* 

But^  thirdly,  supposing  this  were  a  bill  for  the  per* 
formance  of  a  contract  already  entered  into,  whether 
the  Court  can  compel  these  commissioners,  not  as 
trustees— for  it  is  a  fallacy  so  to  consider  them, — ^but 
as  agents  for  the  Crown,  to  perform  such  a  contract  I 
The  property  which  is  the  subject  of  it  was  in  the 
Crown,  and  never  divested  out  of  the  Crown  till  the 
completion  of  the  contract,  if  the  contract  indeed  is 
completed.  What  is  the  difierence  between  these 
commissioners  and  other  mere  oflicers  of  government  ? 
It  may  safely  be  laid  down  as  a  general  proposition, 
notwithstanding  many  exceptions,  that  an  agreement, 
in  order  to  call  for  a  specific  performance  by  the  decree 
of  this  Court,  must  be  such  an  agreement  as  might 
have  been  made  the  subject  of  an  action  at  law.  The 
case  which  has  been  put  does  not  meet  it.  If  A.  con* 
tracts  with  B.  and  B.  with  C,  true,  A.  cannot  have  an 
action  against  C,  but  he  has  his  action  against  B. 
The  subject^nuUler  of  the  contract  is  therefore  the 
ground  of  an  action.  So  far  from  oversetting,  the  case 
so  put  is  absolutely  an  illustration  of  the  doctrine  con- 
tended for.  Then,  since,  according  to  Macbeath  v. 
SaUimandy  and  the  other  cases  cited,  an  action  could 
not  have  been  maintained  in  this  case,  so  neither  can  a 
bill  be  supported. 

Then,  have  these  commissioners  the  power  to  decjde 
without  any  appeal  ?  That  depends  upon  the  act  of 
parliament,  which  says  nothing  of  an  appeal  in  such 
cases  as  the  present,  although  it  makes  very  peculiar 
provisions  for  appeals  in  certain  other  cases  which  are 
thereby  specified,  (a)    Now  the  very  circumstance  of 
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Steward. 


(a)  See  Sect.  190.  et  seq.  to  197. 
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an  appeal  being  given  in  these  specified  cases  marks  an 
intention  to  exclude  it  in  this,  which  is  not  specified* 
In  the  present  case,  no  fraud  is  imputed  to  the  commis- 
sinners,  but  only  an  error  of  judgment. 

Lastly,  that  all  matters  touching  the  revenue  are  pe* 
culiarly  appropriate  to  the  Court  of  Exchequer,  is  a 
principle  clearly  laid  down  by  the  Lord  Keeper  in  the 
case  cited  from  Vemanm  And  that  the  present  is  a  case 
of  revenue  is  evident,  fi>r  what  the  bill  seeks  is  to  d«« 
prive  the  Crown  of  the  benefit  of  the  excess  of  Isied^s 
offer  above  Williams%  This  comes  directly  within  th^ 
distinction  of  How  v.  Dawson  (a),  commented  upon  by 
the  Master  of  the  Rolls  in  Priddy  v.  Rose,  (b)  And  i| 
was  upon  the  same  principle  that  your  Lordshq^  pro- 
ceeded in  a  late  case  where  the  Commissioners  ef  the 
Transport  Board  were  made  parties,  (c) 

The  Loan  Chancellor. 

This  is  a  case  of  great  public  importance,  and  which 
requires  considerable  attention,  in  order  to  come  to  a 
right  decision.  The  bill  is  very  skilfblly  drawn,  so  as 
to  avoid  putting  the  Court  in  such  a  situation  as,  upon 
a  demurrer  being  filed,  to  take  matters  for  granted 
which  are  not  strictly  matters  of  fact.  Thus,  as  to  the 
contract  with  Isted—^der  stating  only  that  the  com- 
missioners aUege  such  a  contract  to  have  been  made, 
it  charges  that  the  fact  is  so.  So,  it  represents  the 
plaintiff*  as  being  the  highest  legal  bidder ;  and,  if  it 
said  no  more,  the  demurrer  must  be  taken  as,  in  point 
of  law,  admitting  that  fact.  But  then  the  bill  proceeds 
to  state  other  circumstances  raising  a  question  of  law, 
whether  the  plaintiff's  is,  in  fact,  the  highest  legal  bid- 
ding?— And  thus  the  admission,  which  would  other- 
wise follow,  is  rendered  unnecessary. 

(a)  1  Ves.  331.  (c)    Thurgar  v.  Morky^ 

(6)  Ante,  p.  S6.  ante,  p.  20. 

With 
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With  regard  to  the  act  of  parliaiiieiit-*«8  I  under* 
Btond  it,  the  act  repeals  (so  far  as  it  does  not  expressly 
save)  all  the  provisions  of  previous  acts.  There  was  for- 
meriy  an  annual  act,  because  the  tax  itself  was  only 
annually  granted.  While  it  remained  annual,  it  was 
v«£Med  hi,  and  made  payable  to,  the  Crown,  and, 
tliough  called  a  bnd-tax,  it  was  primarily  chargeable  on 
personal  estate,  and  the  deficiency  only  made  raiseable 
oat  of  land.  But  when  the  act  passed  to  render  the 
land-tox  perpetual,  it  became  expedient  to  declare  that 
certain  other  taxes,  which  had,  up  to  that  period,  been 
perpetual,  should  be  made  annual,  for  the  sake  of  keep* 
ing  up  the  security  which  had  been  before  afiinr^d  to 
public  liberty ;  and  then  all  the  provisions  of  the  former 
annual  acts,  except  so  for  as  they  are  expressly  saved, 
were  repealed. 


1817. 
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Now,  as  to  what  constitutes  the  contract  under  this 
act,  it  seems  to  me,  that  you  roust  either  admit  that  the 
highest  offer  in  itself  constitutes  the  contract,  or  that  the 
grant  of  the  certificate  is  that  which  is  meant  by  the 
terra  ^^  contract.**  Now  it  is  to  be  observed,  that  the 
clause  of  the  act  referred  to  (a)  prescribes  two  difl^rent 
modes  in  which  the  purchase  is  to  be  efiected,  in  cases 
where  the  amount  of  land-tax  proposed  to  be  purchased 
does,  and  does  not,  exceed  25L 

[His  Lordship  then  read,  and  commented  on,  the 
provisions  of  that  section  of  the  act.] 

As  to  the  qtiestion  with  reference  to  the  publicity 
intended,  or  not  intended,  to  be  given  to  the  proceed- 
ings here  specified,  it  appears  to  me  that,  not  only 
publicity  is  meant  to  be  given,  but  the  very  species  of 


(«)  42  G.  3.  c.  116.  8. 154.    Sse  ante,  note,  p.  478. 

publicity 
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puidicity  meant  pointed  out,  in  reference  to  the  first 
offisr.  And,  on  the  subject  of  the  offer  which  is  to  have 
the  preference,  what  I  collect  from  the  whole  clause,  as 
to  its  meaning,  is^  that  the  person  who,  within  fourteen 
days  after  the  first  offer  affixed  to  the  church-door,  diall 
make  the  highest  offer^  is  the  person  entitled  to  call  on 
the  commissioners  to  contract  with  him  for  the  puichaie. 


Now  it  is  stated  in  the  bill,  as  a  fiu:t,  that  the  first 
ofier,  or  proposition,  was  made  by  Steward — notice  of 
which  offer  (amended,  or  not,  as  the  commissioiieiB 
might  have  judged  proper)  was  duly  affixed  to  the 
church-door  according  to  the  directions  of  the  act. 
Whether  it  was  fancy,  or  any  particular  cause  or  in- 
ducement, which  prompted  him,  it  is  no  matter;  but  the 
fiict  appears  to  be,  that,  within  the  fourteen  days  pre- 
scribed by  the  act,  the  plaintiff  ( Williams)  caused  a 
communication  to  be  made  to  the  commissioners  that  he 
was  ready  to  give  60  per  cent,  more  than  the  amount  of 
Steward's  proposition  for  the  purchase  of  the  land-tax 
for  which  the  oflfer  was  made.  In  what  manner  this 
communication  was  made  to  the  commissioners  does  not 
appear  by  the  bill,  which  only  charges  that  it  was  made 
according  to  the  directions  of  the  act.  However,  other 
ofibrs  were  made  for  other  premises  in  the  same  parish; 
and  upon  all  these  offers  the  plaintiff  made  a  similar 
proposition  to  the  commissioners  of  an  advance  of  60 
per  ceni.  Then  came  Isted%  offer,  which  (for  the  pre- 
sent) I  must  take,  as  represented  by  the  bill,  to  have 
been  an  offer  to  give  ^^  one  per  cent,  above  the  oflbr  of 
any  other  person,''  however  high  or  low  it  might  be. 
Now,  it  is  argued  that  the  offer  so  made  by  Isied  does 
not  displace  the  offer  made  by  the  plaintiff,  first,  be- 
icause  Isied^s  offer  mentions  no  specific  sum  above  which 
the  advance  is  proposed  to  be  made,  and  next,  because 
Jsted^B  offer  v^s  not  a  public  offer.    As  to  the  last  pro- 
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iposition,  it  is  very  difficult  for  me  to  see  the  grounds         1817. 
upon  which  it  is  meant  to  be  contended.    The  act  not      ^^^^^^^^ 
«nly  provides  publicity,  but  it  describes  the  very  species         ^I'^iams 
of  publicity  to  be  given  to  the  first  offer ;  and,  beyond      Steward. 
that,  it  is  silent,  containing  nothing  from  which  an  No  publicity  re« 
inference  can  be  drawn  as  to  its  meaning  with  respect  quired  by  the 
to  subsequent  offers.    If  the  act  did  (as  I  cannot  find  ^^t  to  be  gi?en 
that  it  does)  require  the  same  species  of  publicity  to  be      *°y  ®"®'  "*■" 
given  to  all  subsequent  offers,  as  to  the  first,  the  objec-  .     ,^?^    ^  ^ 
tion  which  is  on  this  ground  made  to  IstedTs  offer  would  ^i^^  154th  see- 
equally  apply  to  that  made  by  the  plaintiff.    If  it  re-  tlon,  after  the 
quired  publicity,  without  reference  to  the  particular  origiDal  offer, 
species  of  publicity,  still  it  is  not  stated  by  the  bill  that  notice  of  which 
the  plaintiff's  offer  was,  in  any  shape,  publicly  made,  i^  thereby  re- 
and  the  same  objection  would  apply  for  want  of  its  being  ^^^^  ^^  ^ 
fio  stated.    It  has  been  argued  that  publicity  of  bidding  f„  JJJf  ^/'^^^ 
is  to  be  inferred  from  the  necessity  of  it  in  order  to  carry  ^.        . 
into  effect  the  general  intention  of  the  legislature  in 
passing  the  act.    But,  although  it  may  perhaps  be  said 
that  theclause  in  question  would  have  been  better  worded 
if  it  had  contained  expressions  decisive  of  the  question, 
it  does  not  appear  to  me,  either  that  the  necessity  is  so 
obvious,  or  that  the  clause  does,  in  fact,  contain  any 
expressions  indicative  of  such  a  meaning. 

^Then  it  is  said,  this  offer  odsted^s  is  not  a  specific 
bidding  within  the  intention  of  the  legislature.  But  I 
cannot  bring  my  mind  to  that  conclusion.  The  inten- 
tion of  the  legislature  was  that  the  highest  offer  made 
within  the  fourteen  days  should  be  entitled  to  the  con* 
tract;  and  it  is  impossible  to  say  that,  if  60  per  cent* 
aboVe  the  first  offer  was  the  highest  offer  made  before 
Isted^Sy  the  offer  of  one  per  cent,  above  the  highest,  is 
aot  a  still  higher  offer. 

But  it  is  said,  the  legislature  meant  that  the  sale 
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dioidd  be  8o  condacted  as  to  give  the  parlies  intendkig 
4o  bid  the  benefit  <rf  the  jadgment  and  ezfierieiMe  •f 
others.  If  the  legislature  so  meant,  the  l^isbturo  oo^ 
iolmTe  so  provided;  and,  if  it  is  intended  to  8ay>tfaat 
the  legislature  ought  to  have  provided  otherwise  thm  it 
fees  provided,  that  proposition  isat  least  inteUigible.  But 
the  legifllatare  has  not  so  provided.  The  mode  oom- 
plained  of  is  not,  in  point  of  law,  objectionable.  To 
^By  that  it  b  different  from  the  mode  of  sale  by  a  puUic 
auction  is  nothing.  The  act  provides  different  modes 
of  selling  in  different  cases.  In  some  it  has  actually 
fwescribed  the  modeof  sale  by  public  auction-^-jn^iHiefs, 
<as  in  the  present,)  not.  At  present,  however,  lahall 
jay  no  more  on  this  part  of  the  subject. 


On  flie  other  points  which  have  been  submitted  4o  the 
Court,  much  learning  has  been  displayed  in  argument, 
and  there  is  much  necessary  to  be  considered.  On 
^hese  points,  therefore,  I  shall  say  nothing,  tUl  I  hme 
attentively  examined  the  grounds  of  the  Vice-Ghaned* 
lor's  judgment.  On  the  question  of  jurisdiction,  sup- 
posing that  the  plaintiff  could  make  good  his  ease  on 
the  merits,  I  should  be  sorry  to  have  it- understood*  Aat, 
if  this  Court  is  incompetent  to  compel  a  discovery,  some 
other  Court  may  not  be  competent  for  that  purpose. 
Also,  with  reference  to  thequestion,'Whether'thisisa 
fi;ood  demurrer  of  the  commissioners  alone,  considering 
-that  the  bill  is  against  the  commissioners  and  Isied 
jointly,  I  wish  to  defer  pronouncing  any  opinion. 


Dec.  6. 


The  Lord  Chancellor. 

This  case  comes  before  me  upon  a'biU.filed^by  W^U- 
Hams  against  Steward^  and  three  others,  commissioners 
under t  the  act  of  42^Gto.  9.  for'the^redemption  aod-aale 

of 
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of  the  laod'taz,  and  against  another  person  named  Isted^  1817 

the  prayer  of  which  bill  I  shall  read  in  the  precise  words,  ^■^v^ 

because  I  think  it  difficult  to  be  reconcUed  with  the  ^'"-" 

difierent  proTisioos  of  the  statate.  Stswai 

[His  liordship  here  read  the  prayer  of  the  bill,  which 
see  before,  p.  478.] 

Now  I  find  it  very  diffiealt,  under  the  provisions  of 
this  act,  to  declare  that  Isied  is  no  purchaser,  and  alto- 
gether inconsistent  with  it  to  declare  him  a  trustee  for 
the  plaintiff;  and  the  bill,  when  it  goes  on  to  pray  that 
he  may,  as  such  trustee,  be  decreed  to  convey  to  or  for 
the  benefit  of  the  plaintiff,  is  still  more  at  variance  with 
the  terms  of  the  act ;  for,  if  I  understand  the  act  rightly, 
it  appears  to  roe,  that,  in  execution  of  the  powers  vested 
in  them  by  the  act,  the  commissioners  have  no  convey- 
ance to  make ;  but  it  is  so  contrived  as,  without  a  con- 
veyance, to  vest  the  property  in  the  purchaser  from  the 
moment  of  the  registry  and  certificate  being  made,  either 
abeolutely,  in  caseof  redemption,  by  exoneration  of  the 
premises  in  his  hands  fi*om  the  land-tax  with  which  it 
stood  charged  previous  to  the  redemption,  or,  in  case 
of  purchase,  by  entitling  him  to  demand  and  receive  a 
fee-fitrm  rent  equal  in  amount  to  the  land-tax  purchased. 
Now,  if  the  plaintiff  can  make  out  that  Isted  is  a  trustee 
for  him,  then  it  undoubtedly  follows  that  Isted  is  bound 
to  make  a  conveyance  to  the  plaintiff  as  his  cesHd  que 
trust.  But  no  power  to  make  a  conveyance  is  lodged  in 
the  commissioners ;  and  the  bill  creates  this  difficulty. 
It  insbts  that  the  contract  with  Isted  is  illegal  and  void, 
yet  at  the  same  time  represents  him  as  a  trustee  for  the 
plaintiff  by  virtue  of  the  contract  — two  propositions, 
certainly  very  difficult  to  be  nmintained  together. 

Before  I  come  to  consider  the  provisions  of  the  act, 
Vol.  III.  Kk  it 
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it  is  necessary  to  observe,  that  the  land-tax^  till  re- 
deemed, belongs  to  the  Crown,  as  charged  upon  and 
payable  out  of  lands  and  hereditaments,  only  in  aid^ 
and  to  make  up  the  deficiency,  of  personal  property — 
that  is,  it  so  belongs  to  the  Crown,  for  the  benefit  of 
the  public.  This,  then,  is  a  demand  against  the  com- 
missioners under  the  act,  as  servants  of  the  Crown,  on 
behalf  of  the  public ;  and  one  question  is,  whether 
the  bill  can  be  supported  against  them  in  that  capacity; 
the  other  being,  whether,  in  respect  of  IstetTs  purchase, 
his  was  an  ofier  made  according  to  the  terms  and  pro- 
visions of  the  act,  so  as  to  be  valid  and  binding  upon  the 
commissioners.  These  two  considerations  appear  to  me 
to  embrace  all  that  is  now  in  dispute  between  the  parties. 


v.^ 


I  have  considered  the  act  most  attentively,  and  it  is  my 
opinion  that  no  man  can  8ay,afler  a  diligent  perusal  of  its 
enactments,  that  there  do  not  arise  a  great  many  diffi* 
culties,  in  various  parts  of  it,  as  to  its  true  construction. 
The  act  sets  out  by  noticing  many  former  acts,  from  the 
38th  to  the  4l8t  of  the  King^  inclusive,  and  expressly  re- 
peals all  the  provisions  of  those  former  acts,  save  in  soch 
cases  as  are  thereinafter  mentioned;  which  excepted  cases 
do  not  extend  to  any  contract,  sale,  &:e.  which  should  be 
entered  into  at  any  time  subsequent  to  the  84 th  of  Jvne 
1808,  but  every  such  subsequent  contract,  &c.  is  to  be 
made  according  to  the  provisions  of  the  Hew  act.  Cer- 
tain commissioners  are  then  authorised,  and  various 
descriptions  of  persons,  bodies  politic  and  corporate,  fte. 
empowered,  to  contract  according  to  those  provisions, 
the  terms  of  which  are  afterwards  expressed  to  be  con- 
tained in  certain  schedules  annexed  to  the  act ;  and  it  is 
very  remarkably,  on  ref^ng  to  these  schedules,  that 
we  find  in  none  of  them  any  form  of  contract  wbaleter, 
unless  the  certificate  to  be  granted  by  the  commissioners 
in  the  sevei^&l  cslscb  contemplated  by  the  act,  is  to  be 
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considered  as  in  itself  including  such  form  of  contract.  I 
should  saj  rather,  that  there  is  only  one  special  case  in 
which  the  form  of  contract  is  expressed  to  be  given — and 
that  is  in  schedule  (G)  purporting  to  be  a  ^^  Form  of 
contract  for  sale  of  Crown  lands  belonging  to  the 
Duchy  of  Lancaster.^^  As  to  all  other  cases  whatever, 
the  contract  must  be  considered  as  completed,  either  by 
the  highest  bidding,  or  by  the  commissioners'  certifi- 
cate declaring  that  they  have  Contracted.  There  is  also 
a  distinction  between  the  nature  of  the  consideration  to 
be  paid  for  the  redemption  or  purchase  of  land-tax  not 
amounting  to  251.  per  ann.^  and  that  to  be  paid  where 
the  land-tax  exceeds  such  amount. — In  the  one  case,  it 
is  provided  that  it  may  be  either  in  stock  or  in  money ; 
in  the  other  case  it  must  be  in  stock  only,  (a) 


1817. 


Williams 

StKWARn. 


Now,  with  regard  to  the  154th  section  of  the  act,  the 
construction  of  which  is  undoubtedly  attended  with 
many  difRculties, — persons  desirous  of  purchasing  are 
thereby  directed  to  produce  a  statement  or  schedule  of 
the  land-tax  proposed  to  be  purchased,  and  of  the  lands, 
&c.  whereon  charged,  to  the  commissioners  of  land-tax 
or  supply,  &C.  who  '^  shally  thereupon,  ascertain  the 
amount/*  &c.  and  who  ^^  shall  grant  a  certificate  thereof 
in  the  form  of  schedule  (A).*'  This,  then,  I  apprehend, 
the  said  commissioners,  &c.  are  compellable  to  do  by 
numdamus^  although  certainly  this  Court  has  no  autho- 
rity to  compel  them.  The  persons  applying  are  then  to 
produce  the  certificate  so  granted  to  the  commissioners 
under  the  act,  who  are  ^^  authorised  and  required*^  to 
examine  and  amend  the  same  (if  necessary),  and  cause 
notice  in  writing  to  be  fixed  on  the  church  door,  of  the 
offer — (and  this  is  the  first  time  that  the  word  ^^  ofier" 
is  used)  made  to  purchase  such  land-tax    ^^  at  least 

(a)  See  Sects.  3S,  23,  and  Sect.  154,  ub.  snp* 

K  k  2  fourteen 
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fourteen  days  before  any  contract  shall  be  entered  info 
by  them  for  the  sale  thereof/'  Here,  although  the 
words  leave  it  very  much  to  conjecture  as  to  the  form  of 
theq^  intended,  yet  they  have  very  taccurately  laid 
down  in  what  manner  the  property,  which  is  the  sulgect 
of  it,  shall  be  described.  Certainly  it  is  of  necessity 
that  this  first  ofier  should  be  pnblic,  or  to  be  made 
public ;  for  the  commissioners  are  expressly  directed  to 
publish  it,  by  causing  notice  of  the  offer  (which  must 
mean,  of  the  terms  of  the  offer,)  to  be  fixed  at  the 
church  door,  fourteen  days,  at  least,  before  any  con- 
tract entered  into.  But,  with  respect  to  a  second, 
third,  or  any  subsequent,  offer,  I  profess  I  have  been 
]nnable  to  find  a  word  of  enactment  either  in  what  form 
or  manner  such  offer  is  to  be  made,  or  whether  public, 
or  to  be  made  public.  If,  therefore,  those  offers  are 
to  be  kept  secret,  or  if  they  are  to  be  public,  or  made 
public,  the  reason,  in  either  ease,  must  be  to  be  found 
in  the  general  spirit  and  tenor  of  the  act,  or  in  the  pub- 
lie  policy  and  propriety  of  the  thing. 


Then  follows  the  direction  that,  if  no  other  offer  or 
ofibrs  shall  be  made,  within  the  fourteen  days,  exceeding 
the  price  first  offered  by  one  percent,  at  least,  it  shall  in 
such  case  be  lawJUl  for  the  commissioners  to  contra^ 
with  the  person  or  persons  first  offering,  ^^  according  to 
the  directions  of  the  act* '-^which  latter  words  we  can 
understand  in  this  place,  as  relative  to  the  oflfer  made, 
because  the  maAner  of  making  the  offer,  although  not 
flie  form  of  the  offer,  is  specified  in  the  directions  pre- 
ceding^—but  (it  goes  on  to  say)  if  any  other  person  or 
persons  shall,  within  the  aforesaid  period,  ofhr  to  pur- 
chase at  a  higher  price  by  one  per  cent,  above  the  first 
oflbr,  it  shall,  in  such  case,  be  lawful  to  the  commis- 
sioners, ^^  and  they  are  thereby  required,*' to  contract  with 
the  person  or  persons  who  sbaUy  within  such  period, 

ofir 


CASES  IN  CHANCERY. 


501 


offer  the  highest  price,  &e.  These  words,  taken  strictly, 
would  imply  what  certainly  cannot  be  taken  to  be  their 
meaning  judicially ;  for,  literally  rendered,  they  would 
exclude  the  person  or  persons  first  offering  from  making 
any  advance  upon  their  first  oflfer  so  affixed  to  the 
church-door  as  before  mentioned ;  whereas,  in  a  judicial 
sense,  they  cannot  be  considered  as  intending  any  thing 
but  that,  by  the  notice  being  affixed  to  the  church-door^ 
the  sale  is  (to  use  a  vulgar  phrase)  set  a-going,  and  those 
who  have  bid  a  first  time  may  go  on  and  increase  that 
bidding  from  time  to  time,  still,  however,  leaving  the 
manner  of  making  such  subsequent  oflfers  altogether 
undefined^ — such  offers  to  be  made,  therefore,  (so  fiur 
as  appears  firom  the  words  of  the  act)  either  with,  or 
without,  notice  of  die  amount  of  all  preceding  offers 
(except  the,  first) ;  and  the  commissioners  to  give  the 
preference  to  that  which  they  shall  ascertain  to  be 
really  the  best  offer,  made  within  the  period  specified. 


1817. 


WULLIAMS 
SiXWAIUft 


Then  come  the  directions  about  granting  the  certi- 
ficate,— ^the  form  of  certificate, — its  production  to  the 
cashier  of  the  Bank,  or  the  receiver-general  of  the  place 
or  district,  (as  the  case  may  be,)-— the  granting  a  like 
certificate  by  such  cashier  or  receiver  upon  payment  of 
the  purchase-money, — and  the  registry  of  contract  in 
the  manner  directed  by  the  act-^( which  registry  may, 
I  think,  be  enforced  by  mandamus^  although  certainly 
not  by  any  authority  of  this  Court,) — upon  which  re- 
gistry the  premises  are  to  be  either  immediately  ex- 
onerated, in  favour  of  the  party  redeeming,  or  chai^ged 
with  a  fee-farm  rent  equal  in  amount  to  the  land-tax 
purchased,  in  favour  of  the  party  purchasing,-^-and  that 
without  any  other  conveyance  or  form  of  transfer; — the 
mode  thus  prescribed  being  in  itself  to  operate  as  an 
effectual  conveyance  by  authority  of  the  act,  and  the 
exoneration  being  thereby  perfected,  or  the  fee-farm 

rent 
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rent  vested,  as  absolutely  as  could  be  done  by  any  formal 
and  actual  instrument  of  conveyance  or  transfer.  No 
form  of  conveyance  is  prescribed  by  the  act, — no  con- 
veyance whatever  cad  be  made  under  the  act  but  that 
which  the  act  iiaelf  ipso  facto  operates— the  parties  pur- 
chasing; or  redeeming  must  do  so  in  one  of  the  modes 
prescribed  by  the  act,  and  in  no  other, — and  that  mode^ 
and  BO  other,  will  (as  the  case  may  be)  absolutely  and 
entirely  complete  the  transaction. 


I  shall  only  further  allude  to  the  several  clauses  in 
the  act  by  which  appeals,  and  other  proceedings  undor 
the  act,  are,  in  some  cases,  directed  to  be  made  in  the 
Court  of  Exchequer,  in  others,  in  that  of  Chancery; 
for  the  purpose  of  observing  that,  although  the  case  now 
before  the  Court  is  not  one  of  those  to  which  any  of 
these  clauses  have  reference,  yet  it  would  be  very  long 
indeed  before  I  could  be  persuaded  to  entertain  an 
opinion,  that,  because  only  particular  cases,  and  par- 
ticular modes  of  appeal  in  such  cases,  are  pointed  out 
by  the  act,  therefore  the  legislature  has  virtually  taken 
away  the  jurisdiction  of  other  courts  of  justice  in 
other  cases  to  which  these  provisions  of  the  act  do 
not  apply. 


Demurrer  to 
bUl  for  dis. 
eo?ery  and  re- 
lief, if  good  as 
to  the  relief,  is 
good  as  to  the 
disco?  ery  also. 


I  shall  now  proceed  to  the  contents  of  the  bill,  ^uivb, 
in  the  nature  of  the  relief  prayed  by  it,  appears  to  me,  I 
repeat,  to  have  greatly  mistaken  the  spirit  and  operatioa 
of  the  act.  It  is  a  bill  both  for  discovery  and  relief; 
and,  if  it  makes  out  a  case  which  would  entitle  the  party 
to  discovery  only,  and  not  to  relief,  a  demurrer  wouM 
hold ;  for,  whatever  might  have  been  the  doctrine  oa 
this  subject  when  I  first  came  into  the  Court  of  Chan- 
cery, it  has  long  been  perfectly  established,  in  conse- 
quence of  Lord  Thurhw^s  decision,  that  the  discovery 
is  only  ancillary  to  the  relief,  and  that,  where  there  if 
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no  rigbt  to  the  reli)sf,  that  which  is  only  prayecl  as 
ancillary  to  it  must  partake  of  the  same  conseqaence. 

The  bill  states  the  act  as  empowering;  persons  to  pur- 
chase according  to  the  provisions  of  the  154th  section ; 
the  appoiatment  of  the  defendants  as  commissioners 
under  the  act;  in  whom,  as  in  a  body,  the  power  of  con- 
tracting is  represented  as  being  lodged  by  the  act.    The 
bill  then  states  the  offer  or  bidding  made  by  Steward^ 
who  (it  is  true)  is  one  of  these  commissioners  :   but  it 
takes  no  notice  of  the  provision  of  the  legislature  (a}^ 
enabling  any  two  of  the  commissioners  to  do  any  act^ 
&c.,  which  all  the  commissioners  are  empowered  to  do. 
The  consequence,  however,  of  holding  that  the  oflfer 
made  by  Steward  was  not  an  offer  made  according  to 
the  terms  of  the  act,  would  be  that  all  offers  subse- 
quently made  must  fall  together  with  it.    If  the  case  is 
really  so  strong  as  it  is  represented  to  be  by  those  who 
insist  that  a  person  in  the  situation  of  a  commissioner 
could  not  bid,  then  the  whole  of  the  biddings  if^hich 
proceeded  upon  that  first  open  bidding  are  bad  also. 
The  sale  was  not  properly  set  a-going  in  the  first 
instance,  and  every  thing  that  followed  was  conse- 
quently invalid  and  void, — Then  the  bill  states  that  the 
plaintiff  himself  made  the  highest  offer  ^^  according  to  the 
<<  directions  of  the  act.''    Now  it  is  certainly  true  that 
whatever  the  bill  represents  as  fact  must  be  generally 
taken  to  be  true  bj  the  demurrer ;  but  not  what  the  bill 
states  as  inference  from  matter  of  law;-— as  here,  it  must 
be  taken  to  be  true  that  the  plaintiff  considered  himself, 
as  he  represents  himself  to  be,  the  highest  bidder,  ^^  aci- 
^^  cording  to  the  directions  of  the  act.'"    But  he  may 
have  mistaken  the  directions  of  the  act ;   and  it  is  for 

(a)  42  6r.  3.  c.  116.  8.  8.  as  to  contracts  for  redemption : 
bat  see  53  G*  3.  c  123.  s.  1.,  and  54  G.  Z.  c.  173.  8.  4. 

the 
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the  Court  to  consider  what  it  is  that  the  act  has  really 
directed  on  the  subject  of  biddings,  subsequent  to  the 
first  offer.  I  again  repeat,  that  I  cannot  find  out  what 
those  directions  are.  I  can  find  nothing  in  the  act  but 
what  I  have  already  stated  with  respect  to  its  pro- 
visions ;  and  I  must  therefore  take  the  plaintiff,  in  this 
place,  to  mean  only,  that  he  was  the  highest  bidder, 
^  according  to  the  general  spirit  and  intention  of  the 
^^  legislature  in  passing  the  act.^  Now,  if  the  bill  had 
stopped  there,  without  saying  what  was  the  offer  sub- 
sequently made  by  Isted,  I  should  have  been  obliged  so 
to  consider  it :  but,  when  the  bill  goes  on  to  state  the 
terms  of  IstedTs  offer,  the  question  necessarily  arises, 
whether  Ittefs  was,  or  was  not,  a  legal  offer  ?  for  if  a 
legal  offer,  it  follows  that  the  plaintiff's  was  not  the 
highest ;  and  thus  the  bill  contradicts  itself.  Unless  we 
can  shew  that  Isteffs  othr  was  ito^  an  offer  made  accord- 
ing to  the  terms  of  the  act,  the  bill  in  fact  makes  two  dit 
ferent  cases,  which  are  inconsistent  with  each  other. 


I 


Now,  upon  what  has  been  said,  and  much  that  has 
been  ably  said,  as  to  the  spirit  and  intention  of  the  act, 
I  do  not  find  any  thing  that  is  to  my  mind  very  con- 
vincing. I  can  find  nothing  to  support  the  proposition 
that  the  policy  of  the  act  requires  the  proceedings 
under  it  to  be  either  public  or  private.  There  is  nothing 
to  be  collected  from  any  part  of  the  act^  at  least  in  the 
terms  of  it,  that  such  is  its  policy.  The  general  policy 
undoubtedly  was,  to  get  the  highest  price  for  the  land* 
tax  intended  to  be  sold  or  redeemed,  for  the  public  ad- 
vantage. It  is  said,  that  a  sale  under  the  act  is  not  to 
be  in  the  nature  of  an  auction,  but  that  it  is  to  be  con- 
ducted privately,  so  as  to  gi  ve  all  persons  i  n  tending  to  pur- 
chase the  full  benefit  of  the  judgment  of  others,  and  time 
to  consider  dispassionately  what  the  real  value  of  the  pro- 
perty is.    How  iar  these  objects  may  be  consistent  with 
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each  other,  or  with  the  general  policy,  it  is  not  for  me  to 
determine,  because  I  find  nothing  with  reference  to  any 
particular  objects  of  the  legislature.    All  I  can  say  is, 
that,  if  it  was  the  intention  of  the  legislature  that  the 
public  should  have  the  benefit  of  our  respective  bid- 
dings, I  do  not  see  how  I  could  act  more  for  the  benefit  of 
the  public  than  by  making  precisely  such  an  ofier  as  that 
which  Isted  has  made.    Here,  after  the  first  offer  made 
by  Steward^  the  plaintiff  comes  at  once  vnth,  what  has 
been  properly  called,  his  fancy  price  for  the  bargain—- 
his  offer  of  60/.  percent,  above  Sieward^s  offer ;  and  that 
is  followed  by  Isted^s  of  one  per  cent*  above  all  other 
offers.  Now,  if  Isted's  offer  were  displaced,  still  it  would 
not  follow  that,  nor  be  the  same  as  if  it  had  never  been 
made ;  nor  would  the  plaintiff,  by  displacing  it,  put 
himself  in  the  situation  of  purchaser,  because  he  does  not 
thereby  become  in  fact  the  highest  bidder.    Another 
has  bid  higher  than  he ;  and,  though  his  bidding  may  be 
set  aside  as  being  irregular,  the  terms  of  the  act  are  not 
complied  with,  the  plaintiff's  bidding  not  being  thereby 
made  the  highest  bidding.  But  was  Isted's  bidding  really 
irregular,  as  contrary  to  the  provisions  of  the  act  ?   Sup- 
pose we  admit  that  it  was  the  intention  that  subsequent 
biddings  should  be  secret  biddings,  might  not  a  person 
intending  to  become  a  purchaser  at  any  time  say,  the 
property  is  worth  to  him  so  much  more  than  to  any 
body  else,  that  he  will  give  one  per  cent. ,  more  than  any 
body  else  for  the  property  ?    I  cannot  find  any  thing  in 
the  act  upon  which  I  can  undertake  to  say  that  Isted 
would  not  be  bound  by  the  offer  he  has  made ;  and, 
though  it  is  not  otherwise  necessary  for  me  now  to  de- 
clare it,  yet  I  have  stated  what  is,  in  fact,  my  opinion 
upon  this  part  of  the  case,  in  order  that  it  may  be  known 
what  is  that  opinion,  before  the  parties  go  any  further. 


1817. 
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The  questions  are,  first.  Whether  the  bill  can  be  sup- 
ported. 
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]8I7«  ported,  fOMiifriBg  it  as  a  biD  against  tke  raBwisrion'* 
ers  aloae  ?  Secondly,  can  it  be  sopported  bj  icason  of 
XiCctf  beia^  ande  a  deftadaal  together  widi  &e  coBBiia- 


As  to  tbe  first  qoestioo,  Aere  is  no  estate  rested  by 
tbe  act  in  tbe  eoBunissionersy  nor  any  iaierest  in  tbe  pro- 
perty wbicb  is  tbe  snlgect  of  it  They  are  oMrely  the 
senrants  of  the  Crown  for  the  purposes  of  the  act,  nor 
are  they  alone  able  to  eoaqdete  those  purposes ;  for  the 
acts  which  they  are  called  iqion  by  it  to  perform  are  to 
be  followed  by  other  acts^  to  be  performed  by  others^ 
who  are  equally  servantsof  the  Crown  with  themselves^ 
They  neither  have,  nor  can  assume  to  themselves^  any 
personal  responsibility.  Therefore,  what  they  may  be 
called  upon  to  do  they  cannot  be  called  upon  to  do  in  this 
court,  by  virtue  of  any  authority  with  which  this  Court 
is  inrested.  If  the  Conrt  of  King's  Bench  would  deal 
with  it  (which  is  what  I  do  not  venture  toaflform)itmo8t. 
be  by  mandamus ;  or,  if  the  Court  of  King's  Bench, 
would  refuse  to  interfere,  (as  I  think  most  probably  it. 
would,)  then  it  must  be  in  the  Court  of  Exchequer^ 
that  the  commisBioners  are  to  be  so  called  upon. 

As  to  the  second  question,  upon  the  best  considers- 
tion  I  can  give  tbe  case,  it  does  not  appear  to  me  that 
the  bill  is  at  all  the  better  for  liicdTB  being  made  a 
party  to  it.  It  represents  the  contract  entered  into  by 
Isied  as  altogether  invalid.  If  so,  he  baa  unduly  obtained 
the  certificate  of  ^contract ;  and,  if  that  has  been  re^ 
gbtered,  the  registry  too  is  invalid.  In  short,  all  his 
proceedings,  from  first  to  last,  are  invalid.  Then  tbe 
question  comes  back  to  this — if  not  a  purchaser  for  him- 
self, can  he  be  considered  as  having  purchased  in  trust 
for  the  plaintiff?  How,  or  upon  what  principle,  can  he  • 
be  so  considered  ?    If  his  purchase^  considered  as  made 
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for  liimself,  is  iovalid,  how  can  it  be  yalid,  if  made  for  1817. 

another  i  But  if  his  purchase  is  invalid,  still  the  plain-  v^V^^ 

tiff's  is  not  the  highest  bidding,  and  he  therefore  cannot  >^xu.iah8 

be  a  purchaser  by  virtue  of  that  bidding.  Stkwaro. 

Therefore,  upon  the  grounds  I  have  now  stated,  it 
ajppears  to  me  that  this  demurrer  must  be  allowed. 


WILKS  V.  DAVIS. 


Dec  8. 


THE  bill  stated  that  the  plaintiff  was  tenant  to  the  Specific  per- 
defendant  of  the  premises  in  question,  under  a  formance  can- 
lease,  which  expired  at  Ladj/^diaj/^  1815,  when,  some  °®*  ^  decreed 
difficulties  having  arisen  respecting  repairs  and  dilapi-       °  agieement 

dations,  the  same  were  referred  to  arbitration,  but  no  ^  .    /  ^^. 
'  to  be  fixed  by 

award  was  made,  and  it  was  afterwards  agreed  between  arbitrators 
them,  that  the  plaintiff  should  become  the  purchaser  (already  ap- 
of  the  premises,  and  that  it  should  be  referred  to  the  pointed  to  settle 
same  arbitrators  to  settle  the  price  of  the  purchase,  other  matters  u& 
The  agreement  was  contained  in  a  correspondence^  set  dispute  between 
forth  in  the  bill,  and  aUeged  to  have  taken  place  be-  ^^^"^^^^ 
tween  the  parties  and  their  respective  solicitors ;  and  it  f^^]».f  ^^ 
was  farther  stated  that,  in  consequence  and  upon  the  Yendor)  had 
foith  thereof,  the  plaintiff  continued  to  occupy  the  pre-  refused  to  exe- 
mises,  and  caused  the  draft  of  an  arbitration  bond  to  be  cute  the  arbi- 
prepared  by  his  solicitors,  and  sent  to  the  defendant's  tration-bond^ 
solicitorsfortheirperusal  on  behalf  of  theirdient;  who  jn*  it  was  there- 
refused  to  execute  the  same,  and,  in  violation  of  the  ^.  ^  , 

that  any  award 

agreement,  had  caused  a  distress  to  *be  levied  on  the  ^^^^  ^^^  ^^ 
premises  for  rent  alleged  to  be  due  from  the  plaintiff  as  made, 
tenant  thereof .  The  bill  prayed  a  specific  perform- 
ance of  the  agreement,  and  a  reference  of  title ;  and,  if 
it  should  appear  that  the  defendant  could  make  a  good 
title^  then  that  he  might  be  decreed  to  convey  to  the 

.    plaintiff^ 
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plaintiff)  upon  being  paid  sneli  price  as  the  arbitratcNr» 
should  fix;  and  for  an  injunction,  in  the  mean  tinier 
to  restrain  the  defendant  from  all  proceedings  on  the 
distress,  or  otherwise,  on  account  of  rent  alleged  to  be 
due* 


The  defendant  by  his  answer  denied  the  agreement^ 
and  insisted  on  the  statute  of  frauds. 

On  an  application  to  the  Vice-Chancelhr  to  dissolre 
the  injunction,  which  had  been  obtained  on  the  filing 
of  the  bill,  the  single  question  which  was  brought  be- 
fore the  Court  being,  whether  the  correspondence  m 
the  bill  stated  did  or  did  not  amount  to  an  agreement  in 
writing  within  the  statute,  his  Honour  was  of  opinion 
that  it  did  constitute  such  an  agreement,  and  ordered 
the  iqjunction  to  be  continued  accordingly. 

The  question  was  now  brought  before  his  Lordship 
by  way  of  appeal  from  his  Honour^s  judgment. 

Leach  and  Barber^  in  support  of  the  motion  to  di»> 
solve  the  injunction,  cited  Cooth  v.  Jackson  (a),  MUnet 
y.  Chrjf  (6),  and  BlundeU  v.  Brettargh  (c),  that,  where 
there  has  been  a  reference  to  arbitration,  if  the  award 
is  not  made  in  time  and  manner  stipulated,  the  Court 
has  in  no  instance  substituted  itself  for  the  arbitrators, 
and  made  the  award.  And,  in  MUms  v.  Cterif^  a  bill 
tat  the  specific  performance  of  an  agreement  to  sell 
accordii^  to  a  valuation  to  be  fixed  by  arbitrators^ 
praying  that  the  Court  would  appoint  a  person  to  make 
a  valuation,  or  that  the  valuation  might  be  ascertained 
in  such  other  manner  as  the  Court  should  direct,  was 
dismissed. 


(a)  6  Vei.  34.      (6)  14  Ves.  400.      (c)  17  Ves.  MS. 

Sir 


The  case  was  not  afterwards  mentioned  to  the  Court, 
and  the  injunction  was  dissolved  accordingly. 

Reg.  Lib.  B.  fo.  19*. 
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Sir  S.  RomiUy  and  Wak^ld  for  the  plaintiff.  1817. 

The  Lord  Chancellor.  Wilu 

It  has  been  determined  in  the  cases  referred  to,  that,  Davis. 
if  one  party  agrees  to  sell,  and  another  to  purchase^  at 
a  price  to  be  settled  by  arbitrators  named  by  the  parties, 
if  no  award  has  been  made,  the  Court  cannot  de« 
cree  respecting  it.  On  the  other  hand,  there  are  cases 
which  determine  that,  if  the  parties  are  agreed  as  to  a 
▼alnation,  but  have  not  appointed  any  persons  to  make 
the  valuation,  the  Court  will  itself  interfere,  so  as  to 
ascertain  the  value,  in  order  to  direct  a  specific  per- 
formance. But  the  case  now  before  the  Court  is  dif* 
ferent  from  either ;  the  Court  being  here  called  upon, 
not  to  ascertain  the  value,  but  to  decree  a  specific  per- 
formance, by  the  defendant  conveying,  at  such  price 
as  certain  arbitrators  named  shall  hereafter  fix ;  no  arbi- 
tration bond  having  been  executed,  and  it  not  being 
certain  that  any  award  will  ever  be  made.  The  strong 
inclination  of  my  opinion  is,  that  such  a  bill  cannot  be 
maintained,  although  no  direct  authority  has  been  pro- 
duced, either  in  fiivour  of  it,  or  on  the  other  side.  The 
inconvenience  of  such  a  case  is  such,  that  I  do  not  see 
how  the  Court  can  in  any  manner  interpose.  This 
view  of  the  case  was  not  presented  to  his  Honour,  the 
Vice-chancellor  i  and  the  order  pronounced  cannot, 
therefore,  be  considered  as  afibrding  any  evidence  of  his 
opinion  on  the  matter. 


Tharp 
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1817.  done  in  this  case)  that  it  must  be  at  her  own  coets. 
That,  as  to  past  costs,  there  was  consequently  no  pr^ 
tence  for  allowing  them,  supposing  the  decree  to  be 
ToAKP.  silent  on  the  subject ;  and,  as  to  making  any  order 
allowing  her  to  attend  at  the  passing  the  accounts  in 
future,  he  did  not  see  how  such  an  order  could  be 
made,  without  establishing  a  principle  which  would  let 
in  all  annuitants,  and  persons  having  an  interest  in  the 
estate^  to  an  extent  which,  in  many  instances,  migltf 
sweat  down  the  entire  property.  That,  in  lunacy,  no- 
tice is  given  to  the  next  of  kin,  and  they  are  allowed  to 
go  in,  not  by  virtue  of  any  right  under  which  tbey  can 
claim  to  be  entitled,  in  respect  of  their  contingent  possi- 
bilities, so  much  as  for  the  protection  of  the  Court,  and 
to  assist  the  Court  in  watching  over  the  interests  of  the 
lunatic  That  in  a  cause,  on  the  contrary,  although 
the  old  rule  that  all  persons  having  any  charge  upon, 
or  interest  in,  the  estate,  however  numerous,  must  be 
made  parties,  had  of  late  years  been  dispensed  with  for 
purposes  of  convenience,  yet  it  might  often  be  provi- 
dent to  make  a  single  annuitant  a  party  for  the  purpose 
of  taking  the  accounts  so  fiir  as  may  be  requisite.  Bat 
it  is  not  therefore  necessary  to  burthen  an  in&nt's 
estate  by  allowing  the  attendance  of  an  annuitant  at  the 
passing  of  accounts  to  which  he  is  a  stranger  in  point 
of  interest.  And,  it  being  still  insisted  that  the  peti- 
tioner should  be  allowed  her  costs  in  respect  of  past 
attendances,  His  Lordship  said  it  did  not  follow,  that, 
because  the  Master  had  permitted  those  attendances, 
when  he  need  not  have  permitted  them,  the  estate  nost 
therafore  bear  the  burthen  of  them. 


I  do  not  hear  that  the  subject  of  the  petition  was 
mentioned  afterwards. 


END  OF  tHE  THIRD  PART. 
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The  ATTORNEY-GENERAL,  at  the  Relation  of 
the  RECTOR  and  SCHOLARS  of  EXETER 
COLLEGE,  OXFORD,         -  Plaintiffs; 

AND 

SIR  WILLIAM  GEARY,  Bart,  and  Others, 

Defendants. 


1817. 


Rolls. 
June  SO. 


By  Itifoimation  and  Bill  (a) 


TIY  indenture,  dated  the  25th  June  1715,  between 
''^  Hugh  Skartridge,  D.D.  of  the  one  part,  and  certain 
persojis  therein  named,  on  the  other  part ;  it  was  wit* 
nessed,  that  the  said  Hugh  Shortridge^  for  settling  the 
manors,  &c.  after  mentioned,  upon  the  trusts  therein- 
after expressed,  granted  to  the  several  persons  (parties 

(a)  This  case  is  referred  to,  ante,  p.  425. 
Vol.  III.  L 1  thereto 


Grant  to  trus- 
tees and  their 
heirs,  of  lands 
in  Surry  and, 
Hertfordy  in 
trust,  out  of  the 
rents  and  pro- 
fits, to  raise  and 
pay  certain  an- 
nual sums  for 
the  benefit  of 
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1817-  thereto   of  the   second  part)  and   their  heirs,   diTcrs 

,  ^  '    -  ■  manors,  &c.  in  the  counties  of  Surry  and  Hertford^  to 

Attorney-        ,  '  ,  ^    ,  *.      it  j       c 

General  hold,  &c.  to  the  use  of  the  grantor  for  life,  and,  alter 

^-  his  decease,  to  the  use  of  tlie  said  trustees,  their  heirs 

*^^^"  and  assigns,  upon  trust,  out  of  the  rents  and  profits  to 

the  Rector  and  raise  and  pay  jfi200  per  annum  as  follows ;  viz.  to  the 

Scholars  of  Bursars  of  Exeter  College,  for  the  time  being,  sE^OOper 

ExHer  College,  annum  for  the  use  of  the  college  for  ever,  to  be  applied 

as  o     e        ^  therein  directed ;  and  tlie  remaining  jfilOO  per  annum 
residue,  after  ,       .  j     /. 

taxes  charges       ^  certain  persons  thercm  named,  for  twenty  years,  to 

of  repairs^  &c.  ^^  placed  out  at  interest  as  received,  and  be  laid  out 

deducted,  to  be  (principal  and  interest],  as  there  should  be  of^ortunity,  in 

yearly  paid  to  the  purchase  of  four  advowsons,  which  should  be  for 

and  among  the  ^i^^  benefit  of,  and  settled  on,  the  Rector  and  Schdan  of 

'  .        ^      Exeter  CoUenr.  and  their  successors  ibr  ever,  who  should 
Umc  bemg,  of  ^  »  'j  » 

four  several  parishes,  for  the  augmentation  of  their  respective  livings; 
they,  the  said  vicars,  to  collect  the  rents  and  account  with  the  trustees, 
to  view  the  estates,  and  take  care  that  the  same  be  kept  in  good  repair 
by  the  tenants ;  with  a  declaration,  that  it  should  not  be  lawful  for  tl)e 
trustees,  during  40  years^  to  ^ut  timber,  eij^cept  such  as  should  be  wan^d 
for  the  necessary  repairs  of  mills,  &c.  and  other  appurtenances  belopg- 
ing  to  the  estates,  and  except  such  young  slabs  and  tillers  in  the  woods 
in  Hertford,  as  should  be  necessary  for  selling  the  underwood ;  and, 
after  the  expiration  of  the  40  years,  then  that  the  trustees  should  have 
power  to  cut  as  they  should  think  fit,  and  pay  the  produce  to* the  said 
Rector,  &c.  of  Exeter  CoUegCy  as  a  fund  for  the  augmentation  of  the 
library. 

Held  that,  by  the  construction  of  the  deed,  the  estates  were  given  as 
one  fund  for  the  benefit  of  two  distinct  institutions,  —  the  whole  to  be 
managed  for  the  benefit  of  both,  in  a  due  course  of  provident  owner- 
ship ;  that  the  trustees  were  not  restrained,  after  the  expiration  of 
the  40  years,  from  cutting  for  the  purposes  of  repairs ;  nor  from  cut- 
ting  timber  on  one  part  of  the  estates  for  repairs  on  another,  part ;  nor 
from  selling  timber  when  cut,  and  applying  the  produce  in  necessary  co- 
pairs,  so  long  only  as  they  cut  no  more  timber  on  the  whole  properljy 
than  the  repairs  on  the  whole  property  required ;  and  that  the  power  of 
cutting  young  slabs  and  tillers  still  continued,  with  the  qualification 
annexed  to  it. 
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hold  and  enjoy  the  same  according  to  the  usual  course  1817. 

of  other  benefices  belonging  to  the  college ;  and,  after  the        ^  —  v  ^  ^ 
expiration  of  the  twenty  years,  then  to  pay  the  same  to  the         ttorney- 
Rector  of  the  safd  college  for  the  time  being,  for  the  use  of  v. 

the  Rector  and  Fellows;  and  out  of  the  remainder  of  Geary. 
the  rents  and  profits,  to  raise  and  pay  sB20  per  annum 
to  certain  persons  therein  named  for  their  lives,  and, 
after  the  decease  of  the  survivor,  to  the  Rector  of  the 
said  college  for  the  time  being,  to  be  applied  as  therein 
mentionied :  And  all  the  residue  of  the  said  rents  and 
profits,  **  after  all  taxes,  charges  of  repairs,  and  other 
<<  necessary  expenses  relating  to  the  said  premises,  or  in 
<<  performance  of  the  said  trust,  were  paid  and  allowed,*' 
to  be  from  time  to  time  yearly  paid  to  and  among  the 
vicars  of  Great  BodkharUf  Leatherhead,  Effingham^  and 
Sha^orif  for  the  time  being,  equally,  share  and  share 
alike,  the  better  to  augment  the  yearly  income  of  their 
respective  vicarages,  subject  to  the  provisoes  and  ap- 
pointments therein  after  mentioned;  the  said  vicars  alter- 
nately to  collect  and  receive  the  rents  and  profits,  and 
give  receipts,  and  thereout  pay  the  several  sums  by  the 
defed  appointed,  and  account  for  the  same  with  the  trustees 
(who  were  thereby  authorised  to  call  the  said  vicars  to 
account  On  Midsummer-day  yeatly).  And  the  said  vicars 
were  also  yearly,  in  the  alternate  course  thereby  pre- 
scribed, to  view  the  premises,  and  take  effectual  care  that 
the  same  were  kept  in  good  repair  by  the  tenants; 
and,  if  any  repairs  should  be  wanting  which  the  tenants 
should  not  be  obliged  to  do,  then  to  give  to  the  tms- 
tees  a  full  account  thereof  in  writing,  that  immediate 
care  might  be  taken  for  amending  and  making  good 
the  same ;  the  charges  of  the  said  vicars  in  and  about 
the  said  matters  to  be  allowed  them  out  of  the  rents 
and  profits. —  And  it  was  thereby  further  declared, 
**  that  it  should  not  be  lawful  for  t^e  trustees,  at  any  * 

«<  time  during  the  space  of  forty  years  next  after  the 
<^  death  of  the  grantor,  to  fell,  cut  down,  grub,  or  dig 

L  1  2  "up 
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Attorney- 
Gbnsral 

V. 

Geary. 
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'  <<  up  any  of  the  timber,  or  timber-like  trees,  then  grow- 
**  ingy  or  that  during  the  time  aforesaid  should  grow,  on 
<*  the  premisesi  or  any  part  thereof;  but  oalj^^ucb  and 
<<  so  much  timber  as  should  be  wanted  for  the  necenary 
'^  repairing  of  the  mills,  farm-houses,  and  othar  appnr- 
*'  tenances belonging  to  the  estates:  and  also  except  auch 
<*  young  slabs  or  tillers  of  oak  growing  or  to  grow  in 
<*  the  woods  in  the  said  county  of  Hertford^  as  should 
«  be  necessary,  from  time  to  time,  for  better  sellii^  the 
"**  underwood  thereon,  each  fall,  and  no  move;  but,  from 
'^  and  afler  the  expiration  of  the  sud  forty  years,  then 
*^  that  it  should  be  lawful  for  the  Tnistees  and  the  tor- 
<c  yivor,  &c*,  and  they  ana  he  should  have  full  power 
"  and  authority,  from  time  to  time  for  ever  afterwards, 
<*  when  they  should  think  fit,  to  fell,  cut  down,  grub  up, 
<*  sell,  and  carry  away  all  or  any  part  of  the  timber 
<'  that  should  be  growing  on  the  premises,  or  any  pwt 
<<  thereof;  and  all  such  monies  that  should  arisen  or  thai 

<<  the  said  timber  should  from  time  to  time  be  sold  for, 

t 

<<  should,  from  time  to  time,  and  for  ever,  be  paid  onto 
*^  the  said  Rector  and  Fellows  for  the  time  beings  to  be 
<'  by  them  laid  out  in  buying  books  to  augment  the 
*^  public  library  of  the  Coll^,  and  to  be  placed  and  for 
<'  ever  kept  therein :"  witii  a  power  for  tiie  Trustees  to 
lease  the  estate  (except  certain  woods  and  underwoods 
in  the  parishes  of  Digwelly  WUhxyn^  and  Dartmortkj 
in  the  said  county  of  Hertford,  which  should  be  kept  in 
hand  for  the  better  preservation  of  the  timber),  for  any 
term  of  years  not  exceeding  twenty-one  years  in  pos- 
session, &c. 


In  1720,  the  grantor  died ;  and,  afier  his  deadi,  the 
Trustees  entered,  and  by  themselves,  and  thdr  auooea- 
sors  duly  appobted,  had  remained  ever  since  aeited  of 
the  estates  in  question. 

The 


i 
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The  information,  filed  against  the  then  Trustees,  and 
against  the  Vicars  of  the  four  respective  parishes  named 
in  the  deed,  prayed  a  declaration  that  the  Trustees  for 
the  time  being,  'or  the  Vicars  for  the  time  being  of  the 
said  respective  parishes,  had  not  then,  nor  at  any  time 
since  the  expiration  of  the  fort^  years,  had  any  right 
or  power,  under  the  trust  deed,  to  cut  timber,  either  for 
the  purpose  of  repairs,  or  for  sale  and  application  of  the 
money  arising  from  sale  to  such  purpose;  or  for  the 
repairing,  or  keeping  in  repair,  any  houses,  mills.  Sec., 
in  any  other  county  or  parish  than  that  in  which  the 
timber  actually  grew  or  was  produced ;  or  to  cut  down 
any  slabs  or  tillers  growing  in  the  said  woods,  except 
such  as  (according  to  the  custom  of  the  country,  and 
the  true  meaning  of  the  trust  deed)  ought  to  be 
so  felled  or  cut  down  as  underwood,  and  as  were  abso- 
hitdy  necessary  for  selling  such  underwood:  and  an 
injunction  accordingly. 


1817. 

Attorviy- 
Gekeral 

V. 

Geart. 


It  appeared  that  the  Trustees,  and  not  the  Vicars,, 
being  considered  as  having  by  the  terms  of  the  deed,  the 
power  to  direct  and  regulate  the  cutting  of  timber,  the 
Vicars  had  accordingly  been  in  the  habit  of  applying,  to 
the  Trustees,  from  time  to  time^  when  timber  was  wanted 
for  repairs,  and  of  receiving  and  acting  upon  theic 
directions. 


The  cause  now  coming  on  to  be  heard,  Hart^  Belly 
and  Caurtenayy  for  the  Relators,  stated  the  questions  to 
be.  First,  whether,  after  the  expiration  of  the  forty 
years  from  the  death  of  the  grantor,  it  was  competent 
for  the  Trustees  to  permit  any  timber  to  be  cut  for 
repairs?  Secondly,  if  it  were  so,  then,  whether  the 
supply  of  timber  in  aid  of  repairs  was  not  a  tenant-right, 
confined  to  the  specific  land  on  which  the  timber  was. 
grown  ?     Thirdly,  whether  the  Defendants,  the  Trus- 

Ll  3  tees 
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1817*  tees  and  Vicars,  or  either,  had  a  right  under  the  deed  to 

^^  ""  *-  sell  timber,  and  apply  the  produce  in  purchase  of  other 

Attorney-  ,.    ,      ^  •     o 

General  timber  for  repairs  r 


Geary. 


In  support  of  the  proposition,  that  after  the  expiration 
of  the  aforesaid  period,  the  College  became  entitled  to 
all  produce  arising  from  the  sales  of  timber,  they  repre- 
sented that,  by  the  deed,  the  expenses  of  repairs  were 
expressly  provided  to  be  paid  out  of  the  reuts  and  pnv 
fits  of  the  estates,  other  than  the  timber,  the  tenants 
themselves  being  directed  to  assume  the  obligation  of 
repairing;  or,  at  all  events,  that  the  deed  gave  to  the 
Trustees,  &c.  no  right  (after  the  forty  years)  to  cut  any 
more  of  the  timber  than  was  actually  wanted  from  time 
to  time^  and  was  in  its  kind  fit  for  the  repairs  of  the 
houses,  mills,  buildings,  and  fences,  on  those  parts  of 
the  estates  on  which  such  timber  Mas  grown;  that,  at 
any  rate,  they  were  accountable  for  the  value  of  so  much 
of  the  timber  cut  on  other  parts  of  the  estates  as  was 
not  adapted  and  actually  applied  to  the  purposes  of 
repairs,  or  as  exceeded  what  was  necessary  for  repairs 
on  those  parts  of  the  estates  on  which  such  timber  wa$ 
grown  respectively ;  that  they  had  no  right  to  apply  any 
part  of  the  money  produced  by  sales  of  timber,  in  any 
repairs  whatever ;    at  all  events,    not  in   rebuilding 
houses,  bams,  &c.,  which  had  been  destroyed  by  fir^ 
and  which  ought  to  have  been  kept  insured. 

They  said  that  the  College  was  the  first  and  most  im- 
portant object  of  the  testator's  bounty  —  the  Vicars  not 
being  in  the  situation  of  mere  voluntary  objects  of  such 
bounty,  but  being  purchasers  of  the  benefits  intended 
them  by  the  deed  by  the  services  which  it  was  expected 
they  shoulcf  render ;  that  all  inference  of  intention 
should  therefore  be  in  favour  of  the  College ;  but  here 
it  was  not  necessary  to  supply  an  intention  by  inference 

or 
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or  conjecture,  the  grantor  having  sufficiently  marked 
and  expressed  his  meaning ;  that  the  power  given  to 
the  Trustees  during  the  forty  years  was  an  exception 
out  of  the  general  benefit  intended  the  College,  and  a  sus- 
peiision  during  that  time  of  the  rights  of  the  College ; 
and  that  a  positive  permission  to  cut  during  the  forty 
years,  so  far  from  affording  any  inference  in  favour  of  its 
continuance,  did,  in  true  eonstruction,  operate  as  a  vir- 
tual prohibition  of  cutting  for  any  subsequent  period. 


1817. 

Attobnxy- 
Gehbral 

v. 
Geary. 


Sir  S.  Romillj/j  WethereU,  and  LomaXj  for  the  De- 
fendants,  insisted  that  they  were  strictly  authorised,  by 
the  terms  of  the  deed,  to  cut  and  sell,  from  time  to  time, 
for  the  purposes  of  repairs.  That,  for  this  purpose^  the 
whole  of  the  trust  estates  were  to  be  considered  as  one 
estate,  and  the  timber  on  all  parts  of  the  property 
equally  applicable  to  the  repairs  of  every  part  of  that 
property ;  and  that  a  different  construction  would  in- 
volve manifest  absurdity.  The  rearing  and  preserving 
of  a  good  stock  of  timBer  was  a  main  object  of  the 
grantor's  care;  which  appeared,  as  well  from  the  re- 
striction during  the  forty  years,  as  from  his  (the  grantor's) 
directions,  that  the  woods,  or  certain  parts  of  the  pro- 
perty should,  <^  for  the  better  preservation  of  the  tim- 
•*  ber  thereon,"  be  for  ever  kept  in  hand.  But, 
much  as  he  wished  the  timber  to  be  preserved,  and, 
even  though  he  had,  with  that  object,  forbidden  the 
sale  of  timber  (for  the  use  of  the  College),  during  forty 
years,  yet,  even  during  that  same  period,  he  permitted 
the  felling  of  timber  for  repairs,  which  shewed  that  he 
considered  such  application  of  the  timber  as  at  all  times 
indispensable.  After  the  expiration  of  the  forty  years, 
he  also  permitted  the  sale  of  timber  for  the  use  of  the 
College.  This  was  obviously  an  enlarging  clause,  and 
could  not,  according  to  any  rules  of  interpretation,  be 
taken  as  imposing  any  restriction  on  the  permission  pre- 

L  I  4  viously 


Geary. 
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1S17.  viously  given,  to  sell  for  the  purpose  of  repairs.      The 

^  "" '  ■'  ^  clauses  in  the  deed, .  on  which  the  Plaintiffi  principally 
Gekerai.  relied,  had  reference  as  well  to  the  forty  years  during 
o*  which  the  restriction  was  to  operate,  as  to  after  times. 

*'  Charges  of  repairs"  most  clearly,  therefore^  mean  such 
charges  as  there  might  be  exclusive  of  timber. 

As  to  the  second  point,  the  grantor  bad  said  expressly, 
that,  during  the  forty  years,  timber  grown  on  the  estates 
in  Hertfordshire  should  be  applied  in  the  repair  of  mills; 
but  it  appeared  that  there  were  no  mills  on  any  of  the 
estates  in  Hertfordshire^  whence  it  followed  that  he  must 
have  intended  the  produce  of  one  county  to  be  a{^li- 
cable  to  repairs  iu  another.  And  then,  as  to  the  ihirdj 
if  timber  on  farm  A.  was  applicable  to  repairs  on  farm 
B.  it  would  involve  the  greatest  inconvenience  to  hold 
that  the  application  must  be  confined  to  the  identiq^ 
timber ;  as,  suppose  a  difficulty  of  carriage  between  the 
estates,  —  suppose  none  but  oak  to  be  grown  on  the  one, 
and  ash  or  elm  the  only  timber  required  for  the  repairs 
of  the  other,  —  could  it  be  said  not  to  be  within  the 
intention  and  spirit  of  the  grant  to  sell  timber  on  farm 
A.  (perhaps,  in  Herts\  iand  purchase  that  which  is 
wanted  for  repairs  on  farm  B.  (in  Surry\  in  its  vicinity  ? 
Always  remembering  that  this  is  not  a  question  of 
waste  by  tenant  for  life ;  that  the  produce  of  the  tim- 
ber cut  is  not  to  be  put  by  the  Defendants  into  their 
pockets ;  but  to  be  employed,  in  some  shape  or  other^ 
on  the  estates,  and  strictly  accounted  for. 

The  Master  of  the  Rolls. 

These  trust  estates  are  given,  as  one  fund,  for  the  be- 
nefit of  two  equally  permanent  institutions;  and  the 
whole  ought  to  be  managed  for  the  benefit  of  botb,  in 
such  a  way  as  a  provident  owner  would  manage  his  pro- 
perty. 

The 
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The  grantor,  meaning  to  allow  the  woods  on  the  pro- 
per^ to  come  to  maturity,  restrains  his  Trustees  from 
cutting  any  timber  during  the  space  of  forty  years,  except 
for  the  purpose  of  repairs.  This  is  not  a  special  per- 
misaion  to  cut  for  repairs  during  the  forty  years ;  but 
no  restraint  is  ever  imposed  on  such  cutting.  When 
the  restriction  that  was  imposed  is  taken  o£^  it  is  diffi- 
cult to  contend  that,  as  a  consequence  of  its  removal, 
another  restriction  that  had  not  been  imposed,  is  to 
attach.  From  the  affirmative^  that,  after  the  forty  years, 
the  Trustees  may  cut  for  sale^  how  is  the  negative  to  be 
inferred,  that  they  must  not  cut  for  repairs?  If  even 
during  the  time  that  the  grantor  was  most  anxious  for 
the  preservation  of  the  timber,  it  might  be  cut  for  re- 
pairs, it  should  seem  that  it  fortiori  might  it  be  so  ap- 
plied after  that  period  had  expired.  The  words,  "  after 
<<  charges  for  repairs,"  must  have  had  their  operation 
as  well  during  the  forty  years  as  afterwards.  Now, 
during  the  forty  years,  it  is  admitted  that  timber  was  to 
be  cut  for  repairs.  Therefore,  those  words  must  mean 
other  repairs  besides  those  for  which  timber  should  be 
wanted,  and  can  afford  no  argument  for  holding  that, 
after  the  forty  years,  timber  was  not  to  be  cut  for  any 
kind  of  repairs. 


1817. 

Attorney- 
Genxrai* 

V. 

Geary. 


Then,  if  the  Trustees  can  cut  timber  for  repairs,  in 
what  way  can  they  be  said  to  abuse  that  part  of  their 
trust  ?  The  propositions  of  the  relators  on  this  part  of 
the  case,  seem  to  rest  on  some  analogy  which  it  is  sup- 
posed to  bear  to  other  cases,  with  which  it  appears  to . 
me  to  have  nothuig  in  common.  The  jealousy  lest  per- 
sons, having  pailicular  interests  in  an  estate^  may,  un- 
der pretence  of  cutting  timber  for  repairs,  benefit 
Ij^emselves  at  the  expense  of  the  inheritance,  has  been 
the  occasion  of  subjecting  them  to  very  strict  rules  with 
respect  to  the  manner  in  which  the  power  is  to  be  exer- 
cised* 
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1817*-  cis^.     But  tlie  grantor,  who  was  the  absolute  owner  of 

'-  '  these  estates,  was  subject  to  no  such  rules.    The  Trances, 

Attorney-  . 

General        ^^o  have  in  them  the  wholis  inheritance,  are,  at  law, 
V*  as  little  subject  to  them.      On  what  principle  is  a  court 

of  equity  to  say,  that  they  shall  be  bound  by  them  ?  The 
grantor  has  not  imposed  any  such  restriction.  He 
speaks  of  the  timber  growing  on  the  premises,  —  that  is, 
on  the  estates  generally,  —  as  applicable  to  the  repairing 
of  the  mills,  farm-houses,  and  other  appurtenancea  be- 
belonging  to  <<  the  estates.''  If  the  Trustees  cot  no 
more  timber  on  the  whole  property,  Ulan  the  refiain 
on  the  whole  property  require,  I  do  not  see  what 
ground  the  relators  have  to  complain.  To  sigrtfaat 
timber  growing  on  one  part  of  the  estate  should  not  be 
employed  in  making  repairs  on  another  part  of  i^  would 
be  perfectly  arbitrary.  And  if  the  timber  be  at  a'  great 
distance  from  the  place  where  the  repairs  are  wiBOited, 
why  should  the  Trustees  be  prohibited  from  selling  the 
timber,  and  making  the  repairs  with  the  produce?  This 
may  frequently  be  an  act  of  provident  administration  ; 
and  no  benefit  could  accrue  to  tlie  relators  from  com- 
pelling the  Trustees  to  transport  the  identical  timber  to 
the  spot  where  the  repaii*8  are  wanted.  The  Trustees 
must  exercise  their  discretion  fairly,  and  in  such  a  man- 
ner as  not  to  be  injurious  to  the  College.  But  I  think 
they  have  a  discretion  in  this  particular,  and  are  not 
like  tenants  for  life  or  years,  who  are  by  law  tied  down 
to  the  observance  of  a  precise  rule.  I  cannot,  therefore, 
"^  make  the  declarations  that  are  prayed  for  with  respect 

to  the  timber,  (a) 

As  to  the  young  slabs  and  tillers,  I  think  that,  as  the 
power  of  cutting  them  still  continues,  the  qualification 
annexed  to  it  is  still  in  force,  viz.  that  no  more  of  them 

(a)  See  Wkkery.  TheDean,Sf€.ofWin^e$ier,  ante,  p. Ml. 

6  shall 
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shall  be  cut  than  may  be  necessary  for  better  selling  the 
underwood  each  fall. 


"  Declare,  That  the  Trustees  for  the  time  beings  of 
"  the  trust  estates  in  question,  or  the  four  Vicars  for 
**  the  time  being  of  the  four  parishes  of  Great  Bookham^ 
*<  Leatherhead^     Effh^ham^     and    Skalford,     in    the 
**  county  of  Surry,  have  now,  and  have  since  the  ex- 
'*  piration  of  the  term  of  forty  years  from  the  death  of 
<<  Hugh  Shortridge,  in  the  pleadings  mentioned,  bad 
*<  right  and  power  to  fell  and  cut  down  timber  treai 
**  standing  or  growing  on  any  part  of  the  said  trust 
<*  estates,  for  the  purpose  of  repairing,  or  keeping  in 
<<  repair,  any  of  the  houses,  mills,  buildings,  or  fences, 
<<  on  any  part  of  the  said  trust  estates,  and  also  for  sale^ 
"  for  the  purpose  of  applying  the  money  arising  there- 
<<  from,  in  the  purchase  of  timber  ^  the  same  q>ecies 
*<  or  denomination  witk  the  timber  so  sold,  to  be  applied 
<<  in  repairing,  and  keeping  in  repair,  any  houses,  mills, 
^*  buildings,  or  fences,  on  the  said  trust  estates,  in  any 
<'  other  county  or  parish  than  that  in  which  such  tim* 
^<  ber  actually  grew  or  was  produced." 

Reg.  Lib.  A.  1816.  fo.  2067. 


1817. 


Attorney* 
General 

V. 

Geary. 
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.  Rolls. 
Dec.  10—17. 


Lease  of  a  Cha- 
rity Estate 
sought  to  be  set 
aside :  first,  as 
being  a  lease 
granted  for  a 
long  term  of 
years  determin- 
able on  liveS}  at 
a  small  rent,  ou 
the  payment  of 
a  fine  ;  and  se- 
condly, on  the 
ground  of  un- 
derralue:  Held 
not  to  be  dis- 
turbed; the 
Corporation, 
■who  were  Trus- 
tees of  the  Cha- 
rity, having  been 
always  in  the 
habit  of  letting 
their  estates  ac- 
cording to  the 


The  ATTORNEY-GENERAL,  at  the  Relation   of 
W.  F.  SPICER,  Esq.  -  -        Plaintiff  ; 

AGAINST 

EDWARD  CROSS,  and  the  MAYOR,  BAILIFFS, 
and  COMMONALTY  of  the  City  of  EXETER, 

D£FKMDANTS. 

TN  Michaelmas  Term  1811,  an  information  was  filed 
'^  at  the  relation  of  Mr.  Spicerj  against  Che  Defendants 
(the  Mayor,  Bailifis,  and  Commonalty  of  the  Qty  of 
Exeter)f  for  an  account  of  the  Charity  Estates  whidi 
were  the  subject  of  this  cause,  and  of  the  rents  and  pro- 
fits thereof  received  by  the  said  Defendants,  and  for 
carrying  into  effect  the  purposes  of  the  charity. 

By  the  decree  made  at  the  hearing  (22d  of  Jiiarei 
1813),  it  wasy  among  other  things,  referred  to  the  Master 
to  enquire  what  were  the  estates  subject  to  the  charitable 
uses  in  the  pleadings  mentioned,  and  whether  the  estates 
had  been  properly  let;  and,  if  the  Master  should  be  of 
opinion  that  they  had  not  been  properly  let,  then  that 
he  should  enquire  whether  it  would  be  proper  to  take 
any,  and  (if  any)  what  steps  to  set  aside  the  leases  so 
improperly  made. 

In  pursuance  of  this  decree,  the  Master  made  his 
separate  report,  dated  the  11th  of  February  ISlBf 
whereby  he  found  that  by  indenture  of  feoflfment  dated 


same  mode,  it 

being  also  supported  by  the  custom  of  the  country  in  which  the  estates 

are  situate ;  and  the  evidence  not  bearing  out  the  charge  of  undervalue. 

12 
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the  20th  of  Augutt  1689,   duly  executed  by  Ignatius  1817. 

Jardaine  and  Thomas  Crossings  (two  of  the  Aldermen  of       ATToimtT- 
the  city  of  Exeter)^  with  livery  of  seisin  thereon   en**        Gbnerac 
doraedy  after  reciting  that  Nicholas  Spicer  the  elder  (late  ^* 

one  of  the  Aldermen  of  the  said  city),  by  deed  indented, 
bearing  date  the  3d  of  March    1609,   did   grant  and 
enfeoff  to  them  the  said  Jordaine  and  CrossingCf  and  six 
others  (deceased),  their  heirs  and  assigns,  the  messuages, 
&c.  therein  mentioned,  to  the  use  of  the  said   Nicholas 
^c^and  Honor  his  wife,  and  of  the  heirs  of  the  body  of 
Nicholas  Spicer^  and  after  their  deceases,  and  for  de&uk 
of  such  issue,  upon  confidence  and  trust,  and  to  and  for 
such  employments,  payments,  and  disbursements  of  the 
issues  and  profits  of  the  said  premises  as  therein  after 
expressed,  that  is  to  say,  for  the  pajrment  of  an  annual 
rent  charge  of  j£20  to  E.  B.  during  her  life,  and  for  the 
yearly  payment  of  205.  worth  of  bread  to  be  distributed 
to  the  poor  of  the  city  at  Easter,  of  205.  towards  the 
rqiairs  of  certain  parish  churches,  of  405.  towards  the 
better  maintenance  of  candle-light  in  the  dark  nights 
between  the  Feasts  of  All-Saints  and  the  Purification^ 
to  be  set  up  in  such  conyenient  places  of  the  said  city, 
as  to  the  Mayor  and  Aldermen  of  the  said  ci^  should 
seem  meet,  and  of  65.  8d.  to  the  Night  Bellman  of  the 
said  city,  and  during  the  life  of  the  said  E.  JS.  for  the 
disbursement  and  loans  of  the  residue  of  the  said  issues 
and  profits,  to  such  of  the  freemen  of  the  said  city,  as  to 
the  said  Mayor  and  Alderm^,  or  the  most  part  of  them, 
should  be  thought  most  meet  and  reasonable,  by  £5  or 
^10  to  each,  for  four  years,  or  under  that  term,  upon 
good  security  for  the  repajrment  thereof;  and,  afier  the 
decease  of  £•  A,  for  the  disbursements,  loans,  and  pay- 
ments of  the  residue  of  the  said  issues  and  profits  to 
such  of  the  fireemen,  as  wdl  merchants  as  othen^  as  to 
the  said  Mayor  and  AldermeUf  (HT  die  most  part  of  them, 
should  seem  meet*  by  jSIO^  or  under  ^£21,  for  the  like 

term. 
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1817. 


Attorhsy- 
General 

Cross. 


term,  upon  good  security  (dt  repayment  at  the  end 
thereof;  to  the  Mayor  of  the  said  city  ibr  the  time  bleing, 
20$. ;  to  the  Recorder,  1 05. ;  to  the  Receiver  and 
Stewards,  1 2d.  a-piece;  to  each  of  the  Fcofiees  and  bF 
their  heirs  and  assigns  that  were  at  the  accounts,  12€f.; 
to  the  Sword-bearer  of  the  said  city,  12ii ;  to  the  fbnr 
Serjeants,  2s.  Sd.^  to  be  divided  among  them ;  to  the 
Towntclerk,  lOir.,  for  keeping  the  accounts;  and  to  the 
Chamberlain,  85. 4£/.,  for  hit  travel  and  pains  in  and 
about  the  seeing  and  procurement  of  the  esiecntioit  mA 
performance  of  the  said  trust  tend  confidence^  and  to  the 
procurement  of  an  account  yearly,  for  ever,  on  the  5!0tk 
of  Decanter^  to  be  made  of  the  disbursiements.  And  ttt 
tcr  further  reciting  that  the  said  Nicholas  SpiceVy  by  hte 
will,  reciting  that  he  had  conveyed  the  premises  to  the 
aforesaid  purposes,  declared. that  his  said  wife  dioold 
every  year  during  her  life,  u(x)n  GoodFtiday^  oat  of  the 
profits  of  the  same  lands,  give  and  deal  to  so  many  poor 
people  oi Exeter  as  she  should  see  good,  the  value  of  20li; 
worth  of  bread ;  and  to  the  poor  people  of  the  parish  of 
Halbcrtoti^  the  like  amount ;  and  that,  after  the  deceate 
of  his  said  wife,  his  said  Feoffees,  and  those  to  whom 
they  should  make  any  future  feoffments  as  therein  meb* 
tioncd,  should  perform  the  same ;  it  was  declared  that 
the  said  Jordalne  and  Crossinge  (the  then  only  8uryiviii|| 
Feoffees),  did  thereby  grant,  enfeoff,  and  confifm  unto 
the  Mayor,  Ba»lifi&,  and  Commonalty  of  the  uaA 
City,  their  successors  and  assigns,  all  the  ^id  premie 
upon  the  uses  and  trusts  in  the  said  indenture  ami  w9I 
contained. 


The  Master  by  hk  report  fbrthi^f  foUnd,  tha^  by  an 
indenture  bearing  date  the  2d  of  Jb/Mf  1 772,  the  D^fenff- 
ant9  the  Mayor,  &&,  of  £ir^,  in  consideration  dP 
j£6d0;  demised  to  one  Edward  Cross  a  certain  inessiiage, 
&C  called  Slow-kike  (comprising  ih^  principtf  pah  oF 

the 


t 


V. 

Cross. 
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the  Charity  Estates),   for  99  years,  if  the  said  Edward  1817. 

Crqss  (then  aged  22)$  and  Betty  bis  wife  (th«i  aged  29),       Aiiornw- 
OT  either  of  them,  should  so  long  live;  to  commence  im-         Gbnkral 
mediately  after  the  surrender  or  other  sooner  determin- 
ation of  a  former  lease  of  17279  determinable  on  the  life 
of  a  parson  then  in  existence,  at  the  yearly  rent  of  £20 : 
and  that,  by  another  indenture  dated  the  24th  of  No- 
vember 1801,  the  same  Defendants,  in  consideration  of 
jSIOSO,  demised  to  the  said  Edward  Cross  the  same  pre* 
mises  for  the  term  of  99  years,  it  John  Cross  (then  aged 
26)^  and  Sarah  Cross  (then  aged  16),  or  either  of  them, 
should  so  long  live ;    to  commence  on  the  death  of  the 
said  Edward  CrosSy  or  the  surrender  or  other  sooner  de-    . 
termination  of  the  lease  of  1772,  at  the  like  yearly  vent 
of  £20. 

The  report  then,  after  stating  that  similar  leases  had 
been  ft*om  time  to  time  granted,  and  were  then  in  exist- 
ence, of  other  smaller  parts  of  the  Charity  Estates,  went 
on  to  state  that  the  Master  found,  from  certain  ancient 
leaaes  produced  before  him,  that  Nicholas  Spker  the 
F990bv»  in  his  life-timey  granted  leases  of  the  Charity 
Estates  for  lives,  at  small  rents ;  and  that  since  his  death, 
tke  Feoflfees  of  the  said  estates  had  fi'om  time  to  time 
granted  leases  thereof  for  lives,  at  small  rcHits,  reserving 
fines.  That,  from  the  affidavits  produced  before  him, 
the  Master  found,  that  the  evidence  of  value  of  the 
elates,  at  the  different  periods  when  the  Iteases  were 
granted,  was  contradictory,  inasmuch  as  the  evidence  on 
the  part  of  the  Relator  tended  to  show  that  in  June 
1772,  when  the  first-mentioned  lease  of  Slow-lake  was 
gnoited,  the  same  was  of  the  yearly  value  of  ^200;  and 
bxNaoettiber  1801,  when  the  second*mentioned  lease  of 
thft  said  £»rm  was  granted,  the  same  was  of  the  yearly 
▼akie  of  i£200 ;  whereas  the  evidence  on  the  part  of  the 
I>efendants  tended  to  show  that  the  yearly  value  of  the 
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said  estate  was,  at  the  first  of  the  above  periods,  £60  ^ 
and,  at  the  second  period,  ^132,  only:  and  that  lA  the 
year  1801,  Thomas  Gray^  a  surveyor,  by  the  direction 
of  the  Defendants,  valued  the  said  estate,  and  made  a 
calculation  of  the  fine  for  renewal,  which  he  valued  at 
less  than  ^1050,  the  consideration  actually  paid  for  the 
same.  That  the  last-mentioned  surveyor  had  beeii  used 
to  survey  and  value  lands  for  50  years  and  upwards,  and 
was  well  acquainted  with  the  mode  of  granting  leases  on 
lives  in  the  county  of  Devon  {a) ;  and  that  the  same 
method  had  been  constantly  adopted  by  the  great  land* 
owners  in  the  said  county,  and  was  still  continued. 


(a)  The  mode  of  letting 
in  question  is  mentioned  by 
RMoHi  in  bis  Survey  of  De- 
von, made  about  the  com- 
mencement of  the  17  th  cen- 
tury, as  the  mode  then  usually 
in  .practice  througheut  the 
oountry ;  and  is  spoken  of  by 
him  in  terras  of  great  com- 
mendation. 

A  curious  instance,  as  to 
the  prevailing  opinion  of 
those  days  in  favour  of  leases 
of  this  description,  was  men- 
tioned in  argument,  of  the 
will  of  Sir  John  Maynardt 
Serjeant,  who  gave  the  Ma- 
nor of  Clytt  St.  LanttrencCf 
in  the  county  of  Dewm^  to 
Trustees,  for  the  use  of  SU 
John's  Hospital,  in  the  City 
of  Exeter^  for  the  purpose 
of  educating  boys  in  writing 
and  arithmetic,  and  by  which 
he  particularly  required, 
**  That  the  Trustees  do .  not 
forbear  to    make   any    new 


lease  or  leases  when  any  of 
the  tenements  fall  in  iiand. 
of  purpose  to  have  the 
mesne  profits  in  their  hands, 
though  for  the  charitable 
uses,  because  that  would  id 
time  tend  to  the  destruction 
of  the  tenements  and  of 
tillage,  and  of  good  hus- 
bandry, as  it  is  conceifed." 
The  late  editor  of  IKr- 
don  (edit.  1811),  speaking  sf 
the  causes  which  have  tend- 
ed to  retard  the  progress  of 
agricultural  improvement  in 
Devonshire^  sajrs,  **  Among 
the  principal  of  these  causes, 
we  may  probably  reckon 
the  tenures.**  He  then  re* 
fcrs  to  the  passage  in  his 
author  above  alluded  to, 
and  adds,  "  Fortunatdy, 
this  sjTStem  of  tenure  is  on ' 
the  decline,  though  it  has 
not  yet  been  succeeded  by 
.  a  much, better  ou^**  &e. 

The 
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The  Master  concluded  his  Report  by  stating  his  opin- 
ion that  the  estates,  being  in  trust  for  charitable  use% 
had  not  been  properly  let ;  and  that  the  leases  thereof 
ought  not  to  have  been  granted  for  long  terms  at  small 
rents,  and  upon  payment  of  fines,  in  such  manner  as  the 
said  leases  bad  been  granted ;  and,  more  particularly, 
that  it  was  improper  to  grant  the  said  reversionary  lease 
of  Slenxhlakc ;  and  that  it  would  be  proper  to  proceed 
against  all  proper  parties  for  the  purpose  of  setting  aside 
the  said  lease. 
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To  this  Report,  as  to  the  leases  being  improper,  and 
the  institution  of  proceedings  to  set  aside  the  same,  an 
exception  was  taken,  which,  in  March  1815,  came  on  to 
be  heard  before  His  Honor  the  Vice-Chancellor,  a 
petition  having  been  also  presented  on  the  part  of  the 
Relator  to  the  Master  of  the  Rolls,  to  confirm  the 
report. 

Caurtenay  and  Merivcde  in  support  of  the  exception.     March  1815. 

.  Boupellf  contra,  contended  that  the  course  which  the 
Defendants  had  pursued  had  been  improperly  adopted ; 
and  that  the  propriety  of  the  Master's  opinion  might, 
and,  in  this  case,  would,  be  more  conveniently  dis- 
cussed on  the  hearing  of  the  petition  to  confirm  tHe 
Report. 

The  Vice-Chancellor   ordered    the  exception  to 
stand  over  till  after  the  hearing  of  the  petition. 


In  consequence  of  this,   the  exception  was  aban-  Rolls. 

doned,  and  a  counter-petition  presented  to  the  Master     ^W  H-  J815. 
Vol.111.  Mm  of      . 
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1817.  of  the  Rolls,  which  came  on  to  be  heard,  tdg^er  with 

*t'  '  the  original  petition  for  confirming  the  report,  on  the 

General        ^1*  of  Apnl. 

V. 

Ckom.  gj^  Samud  mmiUy  and  BoupeU  for  the  Masfer's 

report. 

Courtenatf  and  Meritale^  contra. 

4pri/ 11. 1815.        7^  Master  rfthe  Rolls  said,  that  it  is  very  difficak 

to  ky  down]' any  abstract  proposition  as  to  the  pro- 
priety  or  impropriety  of  leasing  charity  estates  in  the 
manner  here  complained  of;  and  that  such  a  mode  of 
letting,  generally  objectionable,  may,  under  dream- 
stances,  be  the  most  beneficial  that  can  be  adopted. 
'  That,  with  respect  to  a  charity,  indeed,  the  reaacm 
against  it  is  stronger  than  as  to  private  estates,  becaoK 
the  purposes  of  the  charity  may  be  suffered  to  limpitA 
for  the  want  of  funds  during  the  intervals  betweoi  the 
leases ;  but  that  still,  even  as  to  charity  estates,  it  is  im- 
possible to  lay  down  any  general  rule.  In  the  present 
case,  the  mode  of  letting  the  estates  in  question  had 
commenced  before  the  lease  wias  granted,  which  itwoidd 
'be  the  object  of  the  proceedings  recommended  by  Aie 
faster  to  set  aside ;  and,  supposing  the  abstract  prin- 
ciple to  b^  established,  it  would  be  very  difficult  to  Vfe- 
terminer  whether,  in  1772,  a  different  course  coAlcl  hiite 
been  beneficially  adopted.  The  predecessors  of  the 
then  Corporation  had  so  let  the  estates ;  and  thepr^ent 
question  was  nbtwheth^  their  predecessors  had  done 
right  in  so  letting^  but  whether  they  (the  then  Cor- 
poration) had  done  right  in  continuing  the  practice 
which  they  found  had  been  introduced  before  them; 
and  it  is  evident  that,  under  the  circumstances,  to  have 
commenced  a  different  course,  hiight  have  been  to 
exercise  a  very  disadvantageous  bplidh.    His  Honor 

also 
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also  adverted  to  the  general  practice  of  the  coui^iy* 
and  said,  that,  as  the  Corporation  seemed  to  have  acted 
for  the  best,  according  to  what  was  then  the  general 
practice,  it  would  be  hard  to  say  that  the  lease  ought  to 
be  set  aside  without  further  inquiry.  But  it  was 
nevertheless  fitting  that  the  question  should  be  decided ; 
and  there  was  at  least  so  much  doubt  on  the  circum- 
stances, as  to  make  it  desirable  that  the  course  recom- 
mended by  the  Master  should  be  adopted ;  therefore, 
without  expressing  any  concurrence  with  the  Master  in 
the  opinion  he  had  stated,  His  Honor  thought  fit  that 
the  Report  should  be  confirmed. 
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1817. 


Attormei?^ 
General 

Cross. 


Ordered,  "  That  the  Master's  Report  be  confirmed ; 
^^  and  that  the  Relator  should  be  at  liberty  to  proceed 
^^  against  all  proper  parties,  for  setting  aside  the  two 
<<  several  leases  granted  by  the  Defendant,  of  the  charity 
"  estate  called  SUmhlake" 


Under  this  order  the  present  suit  was  instituted. 
The  bill  stated  the  indenture  of  feofiment  and  will  of 
the  founder ;  that  the  charity  estates  had  ever  since 
been  retained  by,  and  in  the  possession  of,  the  De- 
fendants, the  Mayor,  bailiffs,  and  commonalty  of  Ejce* 
ter^  and  their  tenants ;  and  that  the  said  Defendants  were 
then  seised  of  the  legal  estate,  and  had  received  the 
rents,  &c  for  many  years,  and  had  made  leases  and 
grants  from  time  to  time,  as  suited  their  own  conve- 
nience^ but  the  charitable  purposes  for  which  the  said 
estates  were  granted  had  long  fallen  into  decay  and 
disuse,  and  the  rents,  &c.  had  not  been  applied  'for  a 
great  many  years  to  those  purposes,  but  had  been  re- 
tained in  the  hands  of  the  Defendants}  or  applied  by 
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diem  to  other  purposes;  and,  after  setting  forth  a  lease  of 
the  estate  called  SUrshlake,  in  the  year  1 631,  for  99  ycars^ 
determinable  on  four  lives,  at  the  yearly  rent  of  j^40, 
and  a  fine  of  5^208,  (which  yearly  rent  was  reduced  to 
£20  in  the  year  1611,  in  consideration  of  jfi270,)  and 
that  in  the  year  177^j  there  was  only  one  of  the  lives 
existing,  upon  a  lease  niatie  in  17  ^7 9  which  was  an  old 
life,  and  would  probably  soon  have  fallen,  upon  which 
event  happening,  the  Defendants  (the  Mayor,  &c.) 
might  have  been  enabled  .to  let  the  estate  at  a  fair 
annual  rent,  according  to  the  actual  value,  and  under  pro- 
per husbandry  covenants;  and  charging  that  they  ought 
to  have  so  done  in  the  due  execution  of  their  trust ; 
proceeded  to  state  the  leases  subsequently  made,  accord- 
ing to  the  Master's  Report,  charging  that  the  same 
were  improper  leases,  and  were  made  and  granted  to, 
and  obtained  by,  the  Defendant  Cross  (the  then  tenant 
of  the  estate)  for  inadequate  considerations,  and  for  less 
than  the  fair  and  just  value  thereof;  that  the  Defend- 
ants (the  Mayor,  &c.)  ought  not,  as  the  feoffees  and 
trustees  of  the  charity  estates,  in  the  due  execution  of  their 
trust,  to  have  made  a  grant  or  lease  thereof  for  a  long 
term  of  99  years,  or  for  lives,  reserving  a  small  rent  only, 
and  taking  a  money  gift  or  fine,  instead  of  requiring  and 
receiving  a  full  and  fair  annual  rent,  according  to  the 
value  of  the  premises ;  that  the  leases  were  improperly 
granted  as  leases  in  reversion ;  and  that  the  same  were 
collusively  granted  to  the  Defendant  Crossj  and  wer^  or 
ought,  in  a  court  of  equity,  to  be  considered  as  void 
leases,  and  to  be  set  aside,  and  the  lands  relet,  under 
the  direction  of  the  Court,  on  a  farm  lease  for  a  short 
term  of  years,  reserving  the  best  annual  rent  for  the 
same,  and  under  proper  husbandry  covenants.  The 
Bill  further  charged,  that  the  Defendant  Cross  was  a 
freeman  or  member  of  the  Corporation,  and  that  be 
procured  the  leases  from  favoi*,    or  otherwise,    upon 
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some. undue  consideration;  that  the  leases  were  besides  i^i 

defectives  in  not  containing  the  usual  covenants  for  ^-^v- 
good  husbandry  and  repair,  and  that  the  farm  had  been  n^^^ 
mismanaged,  and  the  buildings  thereon  neglected,  &c. :  «. 

but  these  allegations  were  either  denied  by  the  answer,  ^^° 

or  refuted  by  the  production  of  the  leases,  and  not  in- 
sisted upon  in  argument.  The  Bill  prayed  that  the 
leases  might  be  declared  to  be  void,  or  tliat  the  same 
might  be  set  aside,  and  the  indentures  of  lease  delivered 
up  and  cancelled;  and  that  the  said  farm  and  lands 
might  be  relet,  in  such  manner,  and  upon  such  terms, 
as  the  Court  should  think  proper,  for  the  benefit  of 
the  charity;  and  that  all  proper  directions  might  be 
given  for  the  purposes  aforesaid,  and  for  the  benefit  oi 
tlie  charity  in  respect  thereof* 

Tlie  Defendants  (the  Mayor,  Sic.)  by  their  answer 
admitted  that  they  were  possessed,  and  considered 
themselves  as  being  so  possessed,  of  the  charity  estates, 
upon  the  trusts,  and  for  the  charitable  purposes,  con- 
tained in  the  deed  of  feoffment  and  will  of  the  founder* 
They  stated  that  they  and  their  predecessors  (members 
of  the  Corporation  for  the  time  being)  had,  from  time 
to  time,  ever  since  they  were  in  possession,  applied  con- 
siderable parts  pf  the  rents,  &c.  to  the  charitable  pur- 
poses aforesaid,  but  admitted  that  there  was,  in  each 
and  every  or  several  of  the  years  during  which  the 
rents,  &c.  were  so  applied,  some  residue  or  surplus^ 
which  they  were  always  ready  and  willing,  upon  proper 
application  being  made  to  them,  to  lay  out  and  apply 
according  to  the  purposes  of  the  charity ;  but  that,  no 
such  application  having  been  made  to  them,  the  said 
surplus  had  been  retained  by  the  Defendants,  or  by 
certain  members  of  their  body  appointed  by  them  as 
trustees,  and  applied  to  other  purposes  distifict  from 
those  of  the  charity.    They  said  that  they  the  said  De- 
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fendantSf  and  their  predecessors,  had  from  time  to  time 
let  the  charity  estates  in  such  manner  as  seemed  to  them 
likely  to  be  most  productive,  and  that  the  ordinary  and 
accustomed  practice^  with  respect  to  letting  of  lands 
in  the  county  of  Devon^  had  hitherto  been  to  grant 
leases  for  99  years,  or  other  long  terms,  determinable  on 
three  lives,  in  consideration  of  fines,  and  reserving  only 
a  small  rent,  which  mode  of  letting  bad  been  nsually 
adopted,  not  only  with  respect  to  houses  and  buildings, 
but  generally  with  respect  to  lands  let  for  the   pur- 
poses of  husbandry  only,  and,  upon  the  dropping  of 
one  or  two  of  the  lives  named  in  such  leases^  it  was 
usual  to  grant  a  fresh  lease  for  another  long  term  of 
years,  in  reversion,  or  upon  the  surrender  of  the  then 
existing  lease ;  and  that  such  practice  or  custom  must 
have  been  in  the  view  of  the  donor,  and  approved  by 
him,  it  appearing  from  documents  then  in  the  custody 
of  the  Defendants,  (and  which  were  produced  in  evi- 
dence,) that  he  did  himself,  in  or  about  the  year  1598^ 
grant  a  lease  of  three  lives  of  part  of  the  said  cfaari^ 
estates,  upon  receipt  of  a  fine,  at  a  rent  of  49.  per  antu^ 
and  in  the  year  16 IQ  a  lease  for  three  livesof  other  parts 
of  the  same  estate,  in  ^Consideration  of  a  fine  of  j€60,  and 
a  payment  of  S&  id.  only  as  a  heriot,  upon  the  drop- 
ping of  the  lives ;  admitting  that,  such  practice  or  cn»» 
torn  prevailing  throughout  the  county,  and  in  the  neigh- 
bourhood in  which  the  charity  estates  were  sitilalei^ 
anch  lease  as  in  the  bill  mentioned  was,    in  the  year 
177^9  made  by  their  predecessors,  under  the  circnm- 
stances  therein  stated.    Tley  also  admitted  the  sacce^ 
ing  lease  of  1801 ;  denying  the  circumstances  of  under- 
vahie,  and  the  charges  of  collusion  and  other  improper 
ccmduct,  made  by  the  bill. 


The  Defimdant  Cross  went  more  particalarly  into 
the   eircumstanoes   of  value  and  situation,    and  al- 
leged 
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leged  that  the  leases,  un4^r  which  be  held,  contained  all  1917* 

usual  covenants,  for  repair,  &&,  but  not  husbandry  co-         ^    '^  ■  ^ 
Tenants,  such  last-mentioned  covenants  not  b^ing  usual        GsmiAl' 
in  leases  for  lives.    He  further  stat^,  that  he  had  laid  v. 

out  considerable  sums  in  repairs  wd  improvements  on  Caoas* 

Uie  premises,  by  which  the  same  w^ re  then  of  greater 
value  than  they  were  at  the  time  when  the  leaie  of  ISO*} 
was  granted  to  him;  and  he  insisted  that,  in  caiie  ihfi 
leases  were  set  aside^  he  was  entitled  to  be  repf^id,  not 
only  the  sums  so  laid  out  and  expended  by  him,  but 
also  the  several  sums  paid  by  him  to  the  mayor,  &&,  ii| 
consideration  for  the  said  leases,  with  intere^  for  th9 
same. 


Witnesses  were  escamined  on  both  oid^  and  a  good 
deal  of  contradictory  evidence  produced  a$  to  the  valu9 
of  the  estate  at  the  respective  tinges  of  grafting  the 
leases  of  177^  and  1801,  and  filing  the  original  infiyrm* 
ation,  and  the  proportion  of  the  several  fines  paid, 
and  of  the  rent  reservedt  to  such  aaiiiMil  valu^  the  same 
(eccording  to  the  witnesses  for  the  PUdntiff )  beio|;ipad§ 
to  amount,  in  I779f  to  ^8p;  in  ItfOI,  tp  ^|80;  mi  W 
181 4f  to  40280  (exdu^ve  qf  outgoing!) : -r- w)^]e  ^ 
witnesses  for  the  Defendants  di#erefd  in  their  fq^ioRf 
as  to  valuer  saaking  it  firom  ^40  to  t^fi^  at  t)^e  firpjl ; 
from  jtfl06  to  j£150  at  the  second ;  ffnd  firom  41Q0  tQ 
40130  at  the  third,  of  the  above  pefifHlsm  Tji^e  ^J 
evidence  as  to  the  custoQi  qf  leaffflg  y^as  tha^  of  #  amfv 
yeyor,  who  stated  that)  within  the  l^yt  fifty  yc^rp^  fhe 
usual  modes  of  lettiqg  in  the  pounty  hed  been  a#  foUoi^v: 
viz.  Ist,  for  terms  of  years  not  exceeding  twenty-on^ 
at  rack-rents,  either  by  public  auction  or  pnvaXe  con- 
tract; 2dly,  by  granting  leases  for  99  y^ars,  detenjEua- 
ab)e  on  the  death  of  the  f uryivor  qt  three  live?,  i|i  con- 
sideration of  fines  paidf  and  ^maH  reMrved  rcQtf  an4 
heriots.    That,  generally,  such  leases  an  renewed  upon 
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1817.  the  death  of  one  or  more  of  the  lives  named,  and  re*» 

Attorney-       versionary  leases  granted  for  one  or  more  new  life  or 
Genbkal        lives,  in  consideration  of  further  fines  paid,  and  resenred 
^'  rents  and  heriots.     That  the  former  mode  of  letting  19 

adopted  when  the  estates  are  held  by  the  lord  or  land-* 
owner  in  demesne,  and  the  latter  mode  is  only  generally 
recurred  to  in  cases  where  such  lands  have  been  heretofore 
usually  so  leased.  That  the  mode  of  calculating  the  fines 
to  be  paid  on  such  last- mentioned  leases  is  as  follows:-— 
Taking  first  the  gross  annual  value,  then  deducting 
the  amount  of  the  land-tax,  church  rates,  poor's  rateiy 
reserved  rent,  and  repairs,  to  ascertain  the  clear  value 
thereof,  and,  by  charging  about  17  years'  purchase  of 
the  clear  value  on  a  lease  for  three  lives  of  the  pur- 
chaser's nomination ;  and  that  the  number  of  jrears^ 
purchase  of  leases  for  reversionary  interests  most,  in  aD 
cases,  4cpend  upon  the  ages  of  the  life  or  liyes  in  ex- 
istence at  the  'time. 

The  cause  now  coming  on  to  be  heard,  Sir  Saumei 
Bomilfyy  for  the  Plaintiff  and  Relator,  referred  to  the 
cases  of  Berkhatnpstead  School  (a),  and  of  the  Attorney* 
General  v.  Oooen  (6),  the  Attomey-Getieral  v.  Green  {c% 
&C.,  and  argued  that  the  leases  in  question  were  such  as 
this  Court  would  under  no  circumstances  whatever 
support;  —  that  it  must  be  considered  as  being  now 
the  settled  practice  to  admit  no  leases  of  farmlands  by 
the  trustees  of  a  charity  to  be  valid,  other  than  custom- 
ary agricultural  leases  for  21  years,  or  shorter  periods^ 
and  containing  all  the  usual  and  proper  covenants  for 

(a)  2  Ves.  &  B.  134. 

{b)  10  Ves.  555.  (c)  6  Ves.  452.  See  Ex  parte  GriffUks, 
IS  Ves.  5G5.  Attomei/'General  v.  Backhouse^  17  Ves.  2S8. 
Attorney-General  v.  Brookf  18  Ves.  S19.  '496.  Attomtf- 
General  v.  WSson,  18  Vet.  518.  Atiomm^General  v.  Matf* 
tooodf  18  Ves.  315. 

good 
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good  and  husbandlike  management ;  and  that  this  was 
estaUished  with  reference  to  charity  estates,  upon  the 
evident  principle  that  the  purposes  of  annual  distribution 
cannot  be  properly  accomplished  by  a  mode  of  letting 
which  brings  in  occasional  supplies  of  money  at  distant 
and  uncertain  periods. 

Bell  and  Merivalcy  for  the  Defendants  the  Corpor-* 
ation  o(  Exeter.    Parker^  for  the  Defendant  Cross. 

Neither  the  authorities  referred  to,  nor  the  principles 
stated,  can  be  held  to  govern  a  case  like  the  present, 
where  it  does  not  appear  that  it  was  ever  in  the  power 
of  the  Defendants,  as  trustees  of  the  charity,  to  have 
made  other  leases  of  the  estates  than  those  which  their 
predecessors  had  constantly  been  in  the  habit  of  making, 
and  which  were  sanctioned  by  the  example  of  the  donor. 
In  this  respect  the  case  is  entirely  new ;  and  it  has  never 
been  laid  down,  or  recognised  as  the  settled  practice  of 
the  Court,  that  such  a  lease  of  a  charity  estate  is,  under  all 
circumstances,  absolutely  void,  and  not  to  be  supported* 
In  the  case  of  BerkhampsUad  School^  where  it  was  re* 
ferred  to  the  Master  to  consider  of  a  proper  scheme  for 
letting  the  estates  in  future,  the  Master,  by  his  report, 
(which  was  afterwards  confirmed,}  approved  of  the  plan 
which  had  previously  beeii  acted  upon,  viz.  of  letting 
by  public  auction,  for  thirty-one  years,  or  lives  deter- 
minable at  that  period,  partly  on  fines,  partly  on  rents, 
q)ecified.  (a) 


1817. 

Attornkt- 
Generai. 

V. 

Cross. 


No  such  principle  was,  therefore,  held  at  that  time 
(17^2)  to  have  been  established ;  and  where  are  the  de- 
cisions by  which  the  law  of  this  Court  has  since  been 
recognised  as'  now  stated  ?  In  many  cases  the  admis- 
sion of  such  a  principle  would  lead  to  great  and  obvious 
injustice.    As,  suppose  the  case  of  a  school,  the  master 

la)  See  2  Ves.  &  B.  136. 
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having  no  apparent  interest  to  undervalue  them,  and 
proceeding,  in  calculating  the  amount  of  the  fines,  on 
principles  acknowledged  to  be  correct,  or,  at  all  events, 
not  contradicted  on  the  other  side. 

Sir  S.  Romilly  replied. 

T^e  Master  qf  the  Rolls. 

The  leases,  which  it  is  the  object  of  this  information 
to  set  aside,  arc  impeached  on  two  grounds;  first,  as 
being  of  an  improper  length ;  secondly,  as  having  been 
made  for  an  inadequate  consideration.    . 

First,  they  are  leases  for  three  lives;  or,  what  comes 
to  the  same  thing,  for  ninety-nine  years,  determinable 
oil  lives ;  and  this,  it  is  said,  is  of  itself  sufficient  to 
induce  the  Court  to  set  them  aside.  But,  to  set  thenr 
aside,  it  is  necessary  to  assume  that  the  Corporation 
has  been  guilty  of  a  breach  of  trust  in  making,  and  that 
the  lessee  has  made  himself  accessary  to  that  breach  of 
trust  in  accepting,  such  leases.  Now,  though  the  ex- 
pediency of  letting  charity  estates  in  this  manner  may 
be  more  or  less  questionable^  according  to  the  nature  of 
the  charity,  and  the  circumstances  and  situation  of  the 
estate,  I  am  not  aware  of  any  principle^  or  authority, 
on  which  it  can  be  held,  that  such  a  lease  is,  on  the 
very  face  of  it,  an  abuse  of  trust.  The  legislature  has, 
both  in  enabling  and  disabling  statutes,  considered 
leases  for  three  lives  as  on  a  footing  with  leases  for  21 
years  absolute.  So  have  many  founders  of  charities, 
who  prohibited  the  letting  on  leases  for  more  than  three 
lives  or  21  years.  It  would  be  a  strong  thing  to  say, 
that,  in  such  a  case,  a  lease  for  three  lives  would  be  void. 
Supposing,  however,  that  where  charity  estates  had 
usually  been  let  for  2 1  years,  it  would  be  considered  as 
improper  to  substitute  a  letting  for  lives,  it  does  not 

follow 


1817. 

Attornkv- 
Geniral 
v. 
Cross. 


There  is  no  such 
principle,  as 
that  a  lease  of  a 
charity  estate 
for  lives,  or  for 
a  long  term  of 
years  determin- 
able on  lives,  in 
existence,  is,  on 
the  face  of  it, 
an  abuse  oi 
trust. 


A  lease  for  three 
lives  considered 
bothbythelegis* 

la^ure  inframing 
enabling  and 
disabling  sta- 
tutes, and  by 
many  founders 
of  charities,  as 
on  a  footing  with 
leases  for  twen- 
ty-one years. 
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Attorney- 
General 

Cross. 


In  0T4er  to  set 
aside  a  lease  of 
a  charity  estate 
already  existing^ 
it  is  not  enough 
to  say  that  the 
mode  of  letting 
is  not  the  best 
that  might  be 
described; 
but  it  must  be 
shewn  to  be  so 
positively  bad, 
that  no  person, 
meaning  to  dis- 
charge his  trust 
fairly,  could 
have  resorted  to 
it.    Ex.  gr.  A 
lease  for  a  long 
term  of  years 
absolutes  at  a 
stationary  rent. 


follow  that  wc  can  impute  abuse  to  a  mere  adherence 
to  the  ancient  and  uniform  mode  of  letting,  especially 
when  it  is  a  mode  usual  in  the  district  in  which  the 
estates  are  situated.  In  laying  down  prospective  rules 
for  the  regulation  of  a  charity,  it  may  be  very  fit  to 
consider  which  mode  is  best  calculated  to  answer  the 
particular  purposes  of  such  charity.  In  some  cases,  it 
may  be  expedient  to  take  fines,  in  others  to  let  at  the  best 
annual  rent.  In  the  Attorney-General  v.  Price  (a).  Lord 
Hardwicke  says,  *<  As  to  letting  the  estates  for  the  future, 
^^  one  consideration  is,  whether  I  shall  let  for  the  im- 
<^  proved  rent,  or  direct  fines  to  be  taken ;"  and  he  then 
goes  on  to  declare,  that  he  will  leave  it  to  the  Master^ 
^^  to  inquire,  whether  letting  on  an  improved  ren^  or 
"  leasing  upon  fines,  be  for  the  benefit  of  the  charity, 
^^  since  a  great  deal  depends  upoti  the  custom  of  ike 
<^  country**  In  order  to  set  aside  such  a  lease,  already 
existing,  it  is  not  enough  to  say  that  the  mode  of.  letting 
is  not  the  best  that  might  be  prescribed,  becanse,  on 
such  a  point,  there  may  be  a  great  difference  of  opinion 
among  the  most  experienced :  but  you  must  shew,  that 
the  mode  is  so  positiveUf  body  that  no  persons,  meaning 
fairly  to  discharge  their  trust,  would  have  resorted  to  it 
This  may  be  said  of  a  lease  for  a  long  term  of  years 
absolute,  at  a  stationary  rent;  because  no  man  <^a 
reasonable  degree  of  providence  would  so  let  his  own 
estate*  But  many  land  owners  do  still  let  their  estates 
upon  leases  for  lives;  and,  formerly,  the  general  usage 
in  Devonshire  was  to  let  in  that  manner.  As  to  the 
charge  in  the  bill,  that  proper  covenants  have  not  been 
inserted  in  the  lease,  I  see  no  evidence  in  support  of  it 
The  assertion,  that  there  js  no  covenant  to  repair,  toros 
out  to  be  a  mistake.     No  witness  says,  that  there  is 


(a)  3  Atk.  110. 


any 
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uny  covenant  wanting,  that  is  usually  inserted  in  leases 
for  lives. 

As  to  the  second  point  in  this  case,  viz.  the  allegation 
that  the  estates  have  been  let  for  an  insufficient  consi- 
deration, I  have  always  understood,  that  leases  of 
charity  estates  might  be  set  aside  on  the  mere  ground  of 
under- value.  But  it  must  be  an  under-value  satisfactorily 
proved,  and  considerable  in  amount.  It  is  not  enough 
to  shew,  that  a  little  more  might  have  been  got  for  the 
estate,  than  has  been  actually  reserved.  Still  less  is  it 
sufficient,  to  infer  the  under-letting  from  the  value  of  the 
property  at  some  subsequent  period.  In  this  case,  the 
Corporation  of  Exefer  took  the  precaution  of  having 
the  lands  surveyed  and  valued  by  an  experienced  sur- 
veyor, upon  whose  estimate  they  set  the  fine.  The  im- 
puted motive  for  partiality  to  the  Ipssee  is  negatived. 
He  is  not  a  corporator,  nor  in  any  way  connected  with 
the  corporation.  But  the  witnesses  differ  as  to  the 
timount  of  the  fines,  which  ought  to  have  been  reserved 
upon  the  leases  made  in  177^  and  in  1801,  repectively. 
As  to  the  first,  the  Plaintiff 's  witnesses  say  that  it  ought 
to  have  been  j£90  more  than  it  was.  But,  even  if  the 
difference  had  been  more  considerable,  I  should  not  be 
disposed  to  place  much  reliance  upon  an  estimate  made 
in  1816,  of  what  lands  were  worth  to  be  let  in  177^* 


54] 


1817. 


Attorney- 
General 

V. 

Cross. 

Leases  of 
charity  estates 
may  be  set  asid 
on  the  mere 
ground  of  under 
value ;  but  it 
must  be  under- 
value satisfac- 
torily proved, 
and  considerabl 
in  amount. 


The  difference  as  to  the  fine  in  1801  is  more  import- 
ant. That  which  was  actually  paid  was  £1050.  That 
which  ought  to  have  been  paid  was,  according  to  one  of 
die  Plaintiff 's  witnesses,  ^^1530;  or,  according  to  the 
others,  ^^1620.  The  principle  of  their  calculation  i% 
that,  regard  being  had  to  the  ages  of  the  persons  whose 
lives  were  put  into  the  lease,  the  fine  ought  to  have 
amounted  to  nine  years',  or,  at  least,  eight  and  a  half 
years',  purchase,  on  the  value  of  the  estate.     To  this 

principle 
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Attorney- 

GSNBRAL 

V. 

Cross. 


Evidence,  as  to 
value»  of  wit- 
nesses stating 
opinions  formed 
upon  a  loose  re- 
collection of  cir- 
cumstances at  a 
distant  period, 
not  to  be  put  in 
competition 
with  that  of 
surveyors 
actually  em- 
ployed at  the 
time  to  ascer- 
tain the  value, 
and  where  no 
bad  motive  can 
be  ascribed ;  so 
as  to  affect  a 
lease,  sought  to 
be  set  aside  for  . 
under-valul?. 


.  principle  the  Defendants  do  not  seem  to  object.  But 
the  controversy  is  as  to  the  value  of  the  land  at  the.  time 
when  the  lease  was  made.  This  is  stated,  by  the  witr 
nesses  on  the  part  of  the  information,  to  have  been  j£I80 
per  annum.  And,  if  that  really  were  its  value  in  ISOI, 
the  fine  would  be  less  by  ^'570,  or  at  least  by  j64dO, 
than  it  ought  to  have  been.  But  it  does  not  appear  that 
any  one  of  those  witnesses  ever  bad  occasion  to  survey  the 
farm  with  a  view  to  a  correct  estimate  of  its  value;  but 
they  are,  in  the  year  1816,  upon  their  loose  recollection 
of  the  several  circumstances  that  enter  into  the  compu- 
tation of  value,  to  ascertain  with  precision  what  the  iarm 
was  worth  to  be  let  in  1801.  I  cannot  put  that  kind  of 
evidence  into  any  degree  of  competition  with  a  survey 
made  at  the  time,  for  the  very  purpose  of  ascertaining 
what  the  fine  was  that  ought  to  be  required  on  a  new 
letting.  The  8U];yeyor  of  the  Corporation  could  hare 
no  motive  for  undervaluing  the  land,  and  so  diminishing 
the  fine  to  be  received  by  his  employer.  Neither  Ui 
skill,  nor  his  int^ity,  is  in  any  way  impeached.  He 
valued  the  farm  at  j£1  16.  The  fine  was  somewhat  moie 
than  nine  years'  purchase  upon  that  value. 

It  seems  to  me,  therefore^  to  be  impoaaible  to  mf$ 
that  it  is  satis&ctorily  made  out,  that  the  leases  liaiif 
been  granted  at  an  undet -value.  The  information  nrail 
consequently  be  dismissed,  but  without  costs. 


■■.^■i^ 


The  Order  was,  <<  That  the  information  do  stand 
<*  dismissed  out  of  this  Court  without  costs;  but  the 
<^  Relator  is  to  be  at  liberty  to  apply  to  the  .Court  in  tht 
<<  cause,  the  Atiomey-'General  against  the  JDefendanH 
*^  the  Mayor  and  Commonalty  of  the  City  of  ExeUff 
*^  as  to  his  costs  in  this  cause,  and  the  Defendants,  the 
^*  Mayor,    Bailifls,  and  Commonalty  of  the  City  of 

6  ^* 
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^<  Exeter^  are  to  be  at  liberty  to  retain  their  co«tt, 
**  charges,  and  expenses,  out  of  the  rents  and  profits  of 
^'  the  charity  estates  in  question  in  this  cause." 

R^.  Lib.  A.  I8I7.  fo.  441. 


1817. 

Attorney- 
General 
«;• 

Cross. 


LOWTEN,  ....  Plaintiff,      2)«r.  11— 15. 

AGAINST 

The  mayor  and  COMMONALTY  of  Colchester, 

Defendants. 


A  N  order  was  mode  in  this  cause  (see  antey  vol.  ii. 
^^  p.  399.)  {at  payment  by  the  Defendants  to  the 
Phuntifi'of  £196.  135;  8i7.,  costs  taxed.  The  Defend- 
ants bad  been  served  with  a  writ  of  execution  of  this 
order,  but  did  not  pay  the  sum ;  whereupon  the  Plaintiff 
sued  out  a  dtsiringas  against  the  Defendants,  which,  in 
the  body  of  it,  was  only  to  compel  the  Defendants  to 
fq»pear  and  answer  a  contempt  alleged  to  have  been 
dOMtnltted  by  them,  but  an  indorsement  on  the  writ 
specified  the  particular  cause  for  which  it  issued.  The 
sheriff  returned  *^  Issues,  40  shillings." 

Sir  A.  Piggotty  WethereU,  and  Spence,  now  moved  for 
« 'SisqaesCration  against  the  Ddendants,  upon  the  return 
of  the  writ ;  and  they  cited  (from  the  Register's  book) 


Order  for  se- 
questration 
made  upon  the 
return  to  a  sin- 
gle distringas 
issued  under  a 
decree  for  pay- 
ment of  costs. 

Such  an  order 
is  only  an  order 
nisi  in  the  first 
instance. 

Form  oidis' 
/niifa^  regular; 
being  to  appear 
and  answer  con- 
tempt merely ; 
(not  ad  compa" 

rendum  et  sohendum^)  but  the  cause  for  which  it  issued  being  specified 
by  indorsement.  ^ 

Return,  **  Issues  405./'  also  regular. 

the 
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1817. 

LOWTEN 
V. 

Mayor,  &c.  of 
Colchester. 


the  case  of  tiaroey  v.  The  East  India  Compamf  {a)'y  to 
shew  that,  where  a  Corporation  is  in  contempt  for  not 

obeying 


(a)  2Vern.  595.  Note  in 
Raithby's  Edition.  Hinde. 
Tit.  Sequestration,  p.  154. 

The  following  is  extracted 
from  the  Register's  Book.  * 

Harvey  v.    The  East  India 

Company.      Reg.  Lib.  A. 

1700,  fo.  50.  b.     Sab6.  14 

Decembr> 

'*  Whereas  by  an  order  of  proceeded  regularly  and  rea- 
the  3d  instant  for  the  reasons  sonably,  and  doth  therefore 
therein  c0ntained9.it  was  or-  order,  that  the  f^id  order  of 
dered  that  a  commission  of  the  3d  be  made  absolute, 
sequestration    should    ifesue,     But,  the  Defendants'  counsel 


Thomas  Chettle  to  demand 
and  receive  the  money  due 
to  the  Plaintiff,  read,  and  the 
Plaintiff  being  present  in 
Court,  and  acknowledging  he 
did  execute, the  said  letter  of 
attorney,  and  upon  hearing 
what  could  be  alleged  on  the 
other  side,  this  Court  de- 
clared, that  the  PlainUiF  bad 


directed  to  certain  Commis- 
sioners to  sequester  all  the 
estate  real  and  personal  of 
the  Defendants  the  East-India 
Companyi  until  they  should 
yield  obedience  to  the  decree 
made  in  this  cause,  and  the 
Plaintiff  be  paid  his   debt, 
with  the  costs  of  the  con- 
tempt   for    non-performance 
of  the  said  decree,  unless  the 
said  Defendants,  upon  notice 
thereof   to    their    clerk    in 
Court,   should  at   tlie    next 
seal  shew  cau3e  to  the  con* 
trary,   and  the  Defendants' 
counsel  coming  to  shew  cause, 
&c.,    whereupou,  and  upon 
hearing  the  writ  of  execution 
of  the  decree,  and  an  affidavit 
of  service  thereof,  and  a  let- 
ter of  attorney  executed  by 
the     Plaintiff,     erojpowering 


insisting  that  a  bill  of  review 
was  prepared  in  order  to  re. 
verse  the  said  decree^   and 
praying  time  to  file  the  same, 
and  that  the  performance  of 
the  decree  may  be  dispensed 
with  until  the  cause  shall  be 
again  heard    upon  the  said 
bill  of  review,  it  is  thereupoB 
further  ordered,  that  the  De- 
fendants   do   pay   unto  the 
Plaintiff <£4000,  and  give  se- 
curity to  pay  unto  the  Plain* 
tiff  the  sum  of  ^£37,917,  de* 
creed  to  be  due  to  him,  de- 
ducting the  said  j£400(),  and 
also  ^100  already  paid  to  the 
Plaintiff  by  the  said  Defend- 
ants, or  such  other  sum  as 
by  any  subsequent  order  sbaH 
be  adjudged  to  be  paid  to  the 
said   Plaintiff,    by    the    said 
East'India  Company,    toge- 
ther 
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obeying  a .  decretal  order,  a  sequestration  may  be  ob- 
tained, upon .  the  first  Distringas. 

Neodandj  contra. 

Submitted  that   the  utmost  to  which  the   Flainti£P 
could  be  at  present  entitled  was  an  order  nisi  ;  and  that 
only  supposing  the  writ  .and  the  SherifiTs  return  to  be 
strictly  regular ;  but  he  objected  to  both  on  the  ground 
of  irregularity. 

The  Lord  Chancellor. 

The  only  Order  to  which  the  parties  can  be  entitled, 
in  the  first  instance,  is  an  Order  nisi ;  and  that  they 
might  have  upon  motion  of  course.  If  there  is  any  irre- 
gularity in  the  form  of  the  proceedings,  the  Defendants 
may  avail  themselves  of  it  on  showing  cause  against 
making  the  Order  absolute. 


1817. 


LOWTBW 

V. 

Mayor,  &c.  k 

CoLCHESTSa. 


The  Order  nisi  having  been  granted  accordingly, 
Netdandj  for  the  Defendants,  on  this  day  showed  cause 
against  making  the  Order  absolute;  and  (admitting 
that,  upon  the  authority  of  Harvey  v.  T?ie  East-India 
Company^  the  Plaintiff  need  not  sue  out  more  than  one 
Distringas^  and  also  that  the  Sheriff's  return,  which  he 
had  before  objected  to  on  the  ground  that,  as  the  whole 
sum  might  have  been  levied  under  the  writ,  it  should 


Dec.\5 


ther  with  interest  at  ^£6  per 
cent,  from  the  ISth  of  July 
last,  until  the  same  shall  be 
paid,  &c.  And  therefore  all 
proceediogs  upon  the  said 
order  for  the  sequestration 
are  hereby  stayed   until  far-    view.' 

VbL.  III.  N  n 


ther  order;  but  such  judg^ 
ment  is  to  be  subject  to  the 
order  of  this  Court,  and  the 
Defendants  are  to  have  time 
till  the  day  after  Twelfth- 
day  to  file  their  bill   of  re- 


not 
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MAtor»  &c.  of 
GoLCHcatEm. 


not  have  been  confined  to  the  401.,  was  according  to 
practice,)  he  now  contended  that  the  writ  itsdf  was  ir- 
regular in  point  of  forfn,  it  being  merely  to  compel  the 
Defendants  to  appear  and  answer  a  contempt  (which  b 
the  form  observed  in  a  Distringas  issuing  upoa  mesMe 
process) ;  whereas  the  present  writ  having  issued  nndor 
a  Decretal  Order,  the  form  of  the  writ  ought  to  bt  mI 
comparendum  et  soboendtm. 

The  Lord  Chancellor,-  however,  thought  that  the 
form  of  the  writ  was  strictly  regular ;  and  the  Order 
for  a  sequestration  was  accordingly  made  absolute.  (•} 


(a)  Reg.  Lib. B.  1817.  (o. 
79.  MayoTf  Sfc.  of  CokAesiet 
V.  Lottten;  L&wUn  v.  Mayor ^ 
Sfc.  tf  Colchester.  Dec*  11. 
1817. 

''  Upon  opening,  &c  it  was 
alleged,  that  by  an  order  dated 
thelSthof  Afa?cAl8]7>it  was 
ordered  that  the  Clerk  of  the 
Subpoena  Office  should  forth- 
with issue  Subpoena  for  pay- 
ment by  theMayor,  &c.  of  Cpl- 
chester  to  the  Plaintift  in  the 
second  cause  of  the  sum  of 
ie796  ISs.  %d.  for  costo,  the 
saidPlaintiffii  by  their  Counsel 
undertaking  that  in  case  they 
recovered  the  said  sum  un- 
der that  process,  they  would 
forthwith  pay  the  costs  di- 
rected to  be  paid  by  the  two 
several  orders  made  in  the 
first  cause,  dated  that  day, 
unless  such  last-mentioned 
costs  should  be  first  deducted 


out  of  the  said  sum*  Iliat  in 
pursuance  of  the  said  order  a 
Subpoena  issued,  which  was 
duly  served  upon  ttie  said 
Mayor,  &:c.;  but  the  same 
not  being  paid,  a  Writ  of 
Distringas  was  issued  against 
the  said  Mayor,  &c.,  diroeted 
to  the  Sheriff  of  Essex^  to 
compel  them  to  pay  the  said 
sum.  That  the  said  Sheriff 
has  thereupon  made  his  re- 
turn, and  thereby  retomcd 
40f.  issues  only.  Tbaty  as 
the  said  Writ  direct^  the 
said  Sheriff  to  seize  into  hii 
hands  the  goods  and  chattels, 
rents  and  profits,  of  the  said 
Mayor,  ^c^  the  Plaintift  ia 
the  said  seconfil  cause  coi^ 
ceive  that  such  should  have 
been  his  return.  It  was  there- 
fore prayed.  That  a  Writ  ef 
Sequestration  may  issiie^  di- 
rected to  ih%  8b9tiM  of  As 
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countjr  of  jKueiTp  or  to  certain 
CommisiioDers  to  be  inserted 
iQ  the  said  Writ»  of  the  per- 
sonal estate  of  the  said  May- 
or, &c.,  and  the  rents,  issues, 
atid  profitsof  their  real  estates, 
tmtil  the  said  Defendants  shall 
have  paid  the  said  sum»  or 
until  further  order.  Where- 
upon, &c*  Order,  That  a  Com- 
mission of  Sequestration  issuey 
directed  to  certain  Commis- 
sioners to  be  therein  named, 
to   sequester    the    personal 


estate  of  the  said  Major,  &c. 
and  the  rents,  issues,  and  pro- 
fits of  their  real  estates,  until 
the  said  Mayor,  &c.  shall  pay 
the  said  Plaintiffs  in  the  se- 
cond cause  the  said  sum  of 
£796  ISs.  Sef.  costs,  or  the 
farther  order  of  this  Court," 
unless  cause  shown. 

Reg,  Lib.  B.  1817-  fo.  107- 
(Dec.  15. 1817.) 

Upon  motion  to  make  the 
former  order  absolute,  Or" 
dered  accordingly. 


1817. 


LowTEir 
Mayob,  iasm  of 

C0LOHEST£B« 


SIMMONS  V.  BOLLAND. 


Rolls. 
Dec.  1—8. 

Executor  claim- 
ing to  retain  out 
of  the  residue 
certain  parts  of 
the  property,  to 
protect  himself 


T1|T  indentune  of  lease  dated  the  23d  of  Jttfy  1798, 
the  Mayor  and  Commonalty  of  Ca»/^^e/r^  demised 
to  Simmons  (one  of  the  Aldermen  of  their  Corporation), 
hia  executors,  administrators,  Sec.  for  thirty  years,  at  a 
certain  rent,  and  under  covenants  for  payment  of  rent 
and  taxes,  and  for  repairs,  &c.   on  non-performance  of   against  a  future 

all  or  any  of  which  covenants,  it  was  declared  that  the    contingent    e- 
-  •      1 1    V  .  T         J  r  .  mand  m  respect 

lease  should  be  void,   and  a  power  of  re-entry  was    ^,f  covenants  en- 

'^■®'^®"*  tered  into  by  the 

testator,  for  pay- 
ment of  rent  and  repairs  of  an  estate  held  by  him  under  lease  from  a 
Corporation,  though  there  was  no  existitig  breach  of  covenant  nor  ar- 
rears of  rent,  in  respect  of  which  he  was  liable :  on  a  bill  by  the 
residuary  legatee  for  the  property  so  retained,  Ordered,  that  the 
funds  in  question  be  made  over  to  the  Plaintiff,  on  his  giving  a 
sufficient  indeoiaity  to  the  executor ;  the  terms  of  such  indemnity  to  be 
settled  before  the  Master. 

Nn  2  SimmonSf 
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Simmons^  the  lessee,  by  bis  will,  gave  all  his  real 
estates,  and  all  his  leaseholds  and  personal  estate^  to  the 
Defendant  BoUand  and  another  (whom  he  also  appoint- 
ed his  executors),  upon  trust  to  sell ;  and  after  payment 
thereout  of  debts  and  l^acles,  to  invest  the  produce  in 
their  names  upon  certain  trusts,  subject  to  which  he 
gave  the  entire  residue  of  his  estate  to  the  Plaintiff  on 
his  attainment  of  the  age  of  twenty-five  years. 


The  testator  died  in  1807,  leaving  the  Plaintiff  his 
son,  then  a  minor.  The  trustees  and  execntora  proved 
the  will,  possessed  themselves  of  the  whde  of  the  testa- 
tor's estate  real  and  personal,  and  paid  the  debts  and 
legacies  without  resorting  to  a  sale  of  the  real  estate  or 
of  the  leaseholds,  into  the  possession  of  which  (including 
the  premises  demised  by  the  said  indenture  of  lease)  the 
Plaintiff,  on  his  attaining  twenty-five,  entered;  at  wbich 
time  also,  the  entire  residue  of  the  personal  estate  was 
transferred  to  him  by  the  executors,  except  a  bond  tor 
jSlOOO  from  the  Mayor  and  Commonalty  of  Cktnierifwyi 
under  their  common  seal,  to  the  testator;  and  a  sum  of 
j^OO,  5  per  cents,  which  were  still  retained  by  them 
out  of  the  surplus,  and  for  the  recovery  of  which  the 
present  bill  was  filed. 

To  this  bill  the  Defendant,  the  surviving  trustee 
and  executor,  by  his  answer  submitted  that  he  was 
entitled  to  retain  the  property  in  question,  <<  for 
the  purpose  of  protecting  himself  from  any  daim 
which  might  be  made  against  him  as  devisee  in  trust 
and  executor  of  Simmons  deceased,  in  respect  of  rent 
due  or  thereafter  to  accrue  due  for  the  premises  demised 
by  the  said  indenture,  or  of  the  present  or  any  future 
breach  or  non-performance  of  any  of  the  covenants 
therein  contained ;  the  payment  of  which  rent,  aiid  per^ 
formance  of  which  covenants,  the  Defendant  was  advised 
he  was  liable  to  under  the  said  indenture  f*  and  had  ac- 

14  toally 
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'  :tttalfy  then  lately  received  a  notice  to  that  efiect  from 
the  Corporation.  He  at  the  same  time  admitted  that 
there  were  then  no  sabsisting  breaches  of  covenant  in 
respect  of  which  he  was  so  liable,  and  that  no  rent  was 
then  due  or  in  arrear  for  the  premises;  bat  insisted  that, 
under  the  circomstances,  he  was  entitled  to  retain  as 
aforesaid,  in  respect  of  any  future  contingent  demands, 
to  which  the  notice  given  by  the  Corporation  also 
extended. 


1W7. 


:  Simmons 

V. 

.BoLLAHl> 


Sir  S.  BomUy  and  Wilbra/ianh  for  the  Plaintiff. 

Harrison*^  caaej  SCa,  28&  ^*  A  debt  due  by  bond 
^hallbepaid  before  a  statute  made  to  perform  covenants, 
when  none  of  them  are,  nor  perhaps  ever  will  be  broken,  • 
but  are  things  in  contingency  and  injvtwro  s  and  there- 
fore such  possibility,  which  peradventure  may  never 
happen,  shall  not  bar  present  and  due  debts  by  bond 
and  other  specialties.'*  And  see  Philips  v.  Echard^ 
Cro.  Jot.  8.  35.,  that  a  debt  upon  record  shall  be 
paid  before  an  oUigation,  and  debt  upon  obUgation 
which  is  put  in  suit,  before,  another  that  is  not  In 
'Hawkins  v.  i3ay.(a),  it  was  decided  that  the  payment  by 
an  executor  of  a  simple  contract  debt,,  before  breach 
of  condition  of  a  bond  entered  into  by  his  testator,  was 
good,  and  no  devastavit^  in  case  of  a  deficiency  of  assets ; 
and  what  substantial  distinction  can  be  taken  between  a 
simple  contract  debt  and  a  legacy?  If  the  one  be  »[i* 
titled  to  priority  over  a  future  contingent  debt,  upon 
what  principle  is  the  other  to  be  excluded  from  the  be- 
nefit of  the  same  priority?  The  dictum  ascribed  to 
Lord  Hardwicke  (6),  that  <<all  payments  of  simple  con- 
tract debts  made  before  breach  of  the  condition  are 
godd,  but  not  of  lq;acie8,"  is  unsupported  by  any  rea^ 
sonb)^  and  the  point  fwas  not  before  the  Court  in  the 
case  referred  to:   the  question  there  arising  only  on  an 


(a)  Amb.160. 


(ft)  lb.  p.  16^ 
Nn  3  exception 
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escception  to  the  Master's  Report,  disallowing  pa3^^t 
of  certain  sums  by  the  executor  on  account  of  their  bdng 
debts  of  an  inferior  ^degree  to  the  Plaintiff's  donand. 
fVilbraham  also  cited  and  relied   upon    the  oaae    of 

* 

Eeles  V.  LatnberL  {a) 

Cooke  and  Camber  for  the  Defendant. 

This  is  not  a  bill'  for  a  general  account,  upon  which, 
if  a  decree  were  obtained,  an  inquiry  would  also  be  di- 
rected as  to  debts,  and  the  obligees  in  the  bond  would 
be  at  liberty  to  come  in  with  the  other  creditws  before 
the  Matter.  So,  when  the  Court  makes  a  decree  in  a 
creditor's  suit,  all  the  creditors  are  considered  as  bemg 
parties  to  the  suit,  and  the  direction  for  payment  out  of 
Court  of  any  part  to  the  parties  entitled,  is  made  in  the 
Fegular  administration  of  assets.  But  this  is  a  suit  in- 
istitoted  by  the  Plaintiff,  claiming  as  residuiffy  Iqgaieey 
in  tlie  absence  of  the  creditors  whom  there  are  no  means 
of  bringing  before  the  Court ;  and  it  is  a  questicm  of 
great  importance,  whether  a  decre^made  in  smA  aieit 
would  operate  as  an  indemnity  to  the  execDtor  in  siiy 
action  that  may  hereafter  be  brought  against  him  faj  the 
lessors  upon  a  subsequent  breach  of  Ixnrenant  It  is 
dear,  that  at  law  it  would  be  no  indemnity*  In  this 
Court,  no  legatee  has  a  right  to  call  for  the  payment  of 
his  legacy  before  all  claims  upon  the  estate  have  been 
iiiUy  satisfied ;  and  this  is  the  distinction  between  lifff 
lees  and  creditors,  which  is  one  of  the  points  in  the  csie 
referred  to.  Then,  are  all  claims  upon  this  testalov^s  * 
estate,  in  the  case' which  is  now  before  the  Gour^  to  be 
oonsidcred  as  having  been  satisfied?  It  is  perfcedy 
dear  that,  at  law,  an  executor  is  personally  Uable  to  the 
lessor  of  his  testator,  in  respect  of  rent  accraed  due 


(e)  It  was  cited  from  jffe|si '  by  Sfyks,  87.  M.  79^  as  see 
(p.  38.),  but  is  also  reported    /k»^.  in  His  Honor's  judgment. 


smce 


CASES  IN  CHANCERY. 


551 


«inoe  (he  death  of  the  testatpr.     <^  He  is  cherf^ed  a^ 
^^  awignee  in  res^wset  of  the  perception  of  the  profits ; 
^  and  it  is  not  material  whether  he  has  assets  or  not. 
^^  Therefore  he  cannol  plead  plene  administravit  /  and, 
**  if  judgment  be  given  against  him,  it  19  de  bonis  piv^ 
Sprits"    <«  If  the  land  be  of  less  value  than  the  reolt 
«  he  may  plead  the  speoial  niatter,  and  pray  judgment  • 
*^  whether  he  shall  be  charged  otherwise  than  in  the 
^^detinet  only;:"   in.  which,  case  the  judgment  is  de 
bonis  testatoris^  and  not  de  bonis  prcpriis.  (a)      The 
case  cited  by  WUbraham  does  not  appear  to  have  been 
ever  decided ;  nor  is  it  referred'  to  in  any  subsequent 
cases,  so  that  it  is  impossible  to  state  it  a#  an  authority. 
Isx.  Hawkins  v.  Dagfj  the  question  of  legacies  actually  did 
arisen  as  appears  by  reference  to  the  Register's  book  {h) ;. 
and  the  same  principle  has  been  acted  upon  in  the  case 
of  the  Duke  of  QM^^nsknya  leases,,  in  which  the  resi-^ 
duary  legatees,  and  some  of  the  particular  l^atees  alsoi . 
have  been.kept  out  of  possession  for  years,  by  reason  of \ 
die  possible  demands  which  may  arise  under  the  covef 
nants  which  the  Duke  had  entered  into  for  quiet,  en* 
joyment. 


1817. 


SlMMOHS 
B0LLAV9t 


Sir  S,  RomiUy^  in  reply.. 

This  case  is  perfectly  new ;  but  the  novelty  of  it  is  in- 
the  Plaintiff's  favour,  because  it  is  impossible  that  the 
circumstances  under  which  it  has  arisen  have  not  been 
of  frequent  occurrenee^  although  no  such  claim  as  that 
made  by  the  present  Defendant  has  ever  before  been 
instituted  in  respect  oC  them.  No  such  claim  could 
have  been  established  under  the  usual  advertisement  lor 


(a)  1  WilHam's     Saun-        (b)  See  note  at  the  end  Of 
ders^  1.  note ;  and  the  authe*    the  case, 
rities  cited. 


Nn4 
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creditors  to  come  in  and  prove  their  debts  m  the 
Master's  office.  The  case  of  tlie  Duke  of  QjueenAerr^% 
leases  is  quite  different.  For  those  leases  had  actually 
been  attacked ;  and  there  had  been  a  judgment  of  the 
Court  of  Session  against  them,  which  judgment  is  now 
under  appeaJ.  As  to  the  distinction  supposed  to  have 
been  taken  in  Hawkins  v.  Dat/j  how  can  a  legatee  be 
said;  as  against  an  executor,  not  to  be  as  much  entitled 
in  respect  of  his  legacy,  as  a  simple  contract  creditor  in 
respect  of  his  debt?  Then  it  comes  to  the  question. 
Whether  there  exists  any  prior  actual  demand  ?  Can 
the  executor  be  permitted  to  say,  I  will  keep  this  in  my 
hands  for  ever,  to  answer  this  future  possible  -  de- 
mand? or  during  the  whole  continuance  of  the  leaii^ 
which  may  be  of  any  possible  duration?  The ' cases 
referred  to  in  Willianu^s  note  on  Saunders  are  not 
applicable;  for  they  only  show  that  the  executor  isliiMe 
so  long  as  he  remains  in  possession.  As  soon  as  he  has 
delivered  over  the  possession  to  the  legatees,  his  ItabiU^ 
ceases,  further  than  to  the  extent  of  assets  remaining  in 
his  hands. 


The  Master  of  the  Rolls. 

The  equitable  relief  sought  in  this  case  depends  upon 
a  legal  question.  Whether  an  executor  can  safely  make 
payment' of  legacies,  or  deliver  over  a  residue  while 
there  is  an  outstanding  covenant  of  his  testator,  which 
has  not  yet  been^  and  never  may  be  broken.  This 
question  was  very  much  discussed  in  a  case  (of  Eeles  ▼. 
Lambert)  reported  both  by  Styles  and  by  jlleyn  (a),  the 
ultimate  judgment  in  which  is  not,  however,  stated 
by  either.  There  is  also  a  case  of  Nectof  and  Sharp 
▼.  Gennetf  in  Cro.  Eliz.  (i),  where  the  same  question 
arose,  though  in  a  different  shape.    •  A  legatee  sued  in 


^      (fl)  Styles,  87.    54.    78. 
Aleynf  S^.  S.  C. 


{b)  Cro.Elix.im. 
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the  Ecclesiastical  Court  for  his  legacy.  The  executors 
pleaded  that  the  testator,  who  was  keeper  of  a  prison, 
was  bound  in  an  obligation  to  the  Sheriff  (to  an  amount 
exceeding  the  entire  value  of  his  property)  for  the 
safe- keeping  of  the  prisoners  committed  to  his  charge; 
which  obligation  had  become  foiieited  in  consequence  of 
a  judgment  against  the  Sheriffs  on  an  action  for  an 
escape ;  and  the  executors  had  therefore  nothing  in  their 
hands  to  answer  the  demand.  This  plea  was  disallowed, 
whereupon  a  prohibition  'was*  sued,  which  being  de- 
murred to,  the  Defendant  prayed  a  consultation.  Upon 
this  the  principal  question  was,  Whether  the  escape  was 
such  that  the  Sheriff  was  suable  in  respect  of  it  ?  for,  if 
not,  the  bond  was  not  forfeited ;  and,  if  the  bond  was 
not  forfeited,  then  it  was  said  to  be  plain  that  the  legacy 
should  be  first  paid ;  and,  to  this  purpose,  it  was  argued, 
that  by  the  civil  law,  the  legatary  must  enter  into  a  bond, 
to  make  restitution  if  the  obligation  should  be  after- 
'  wards  recovered  ;  so  there  was  no  inconvenience  to  any. 
To  which  the  whole  Court  agreed,  and  determined  that 
it  was  no  plea,  unless  the  obligation  were  forfeited. 
Coke  said,  ^^  The  difference  is,  when  the  obligation  is 
<^  for  the  payment  of  a  lesser  sum  at  a  day  to  com^  it 
<^  shall  be  a  good  plea  against  the  legatee  befpre  the 
<*  day ;  for  it  is  a  duty  maintenant^  which  is  in  the  con- 
<<  didon  (as  9  E.  4.  12.).  But  otherwise  it  is,  where  a 
<<:  statute  or  obligation  is  for  the'performance  of  covenants, 
*'  or  to  do  a  collateral  thing.  There,  until  it  be  forfeited, 
*<  it  is  not  any  plea  against  a  legatee;  for  peradventure  it 
'<  shall  never  be  forfeited,  and  may  lie  inperpetuumj  and  so 
<<  no  will  should  be  performed."  The  majority  of  the 
Judges  being  of  opinion  that  there  was  no  forfeiture  a 
consultation  was  awarded,  the  effect  of  which,  as  for  as  it 
regards  the  present  question,  was  to  leave  the  spiritual 
Court  to  proceed  according  to  their  own  established  course, 
—  namely,  to  compel  the  legatee  to  give  security  to  re- 
fund 


1817. 


SiMMORS 
V. 
-BOLLAMD. 


,^ctt*i»*"*     ..^*«- 


— *'  r^.-^  'JC***'  "TZr"^'  ''■'1 
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made  over  on  the  Plaintiff  giving  a  sufficient  indemnity ; 
and  it  mint  be  referred  to  the  Master  to  settle  the  terms 
of  such  security,  (a) 


Plaintiffii. 


(a)  Reg.  Lib.  A.  1752.  fo.  72. 

John  Hawkins,  Gent,  and  Othersy 

against 
James  Day  and  Mary  his  Wife,  and  Others,        Defendants* 

Wednesday^  l7th  January* 


<<  The  matter  of  the  ex* 
ceptions  taken  by  the  Plain- 
tifis  and  the  Defendants  Day 
and  his  wife,  to  the  report 
made  in  this  cause,  by  Mr. 
Holford,  one,  &c.  dated  the 
17th  day  of  June  last,  coming 
on  the  16th  day  of  January 
instant,  and  also  on  this  pre- 
sent day,  to  be  argued  be- 
fore the  Right  Honorable 
the  Lord,  &c.  in  the  pre- 
sence of  counsel  learned  for 
the  Plaintiffs,  and  for  the  De- 
fendants Day  and  his  wife ; 
and  upon  opening  and  debate 
of  the  Plaintiffs*  first  excep- 
tion to  the  said  report^  and 
hearing  what  was  alleged  by 
the  counsel  for  the  said  par- 
ties* His  Lordship  held  the 
said  PlaintiflSi'  first  exception 
to  the  said  report  to  be  in- 
sufficient, and  doth  therefore 
order  that  the  same  be  over- 
ruled ;  and  upon  opening  and 
debate  of  the  Plaintiffs'  second 
exception  to  the  said  report, 
and  hearing  the  1st  and  2d 
schedules  to  the  said  report 


read,  and  what  was  alleged 
by  the  counsel  for  the  said 
parties,  His  Lordship  held 
the  said  Plain ti%*  second  ex- 
ception to  the  said  report  to 
he  insuflScient,  and  doUi  there- 
fore order  that  the  same  be 
overruled;  and  upon  open- 
ing and  debate  of  the  Plain- 
tiffs'third  exception  to  the  said 
Master's  report,  and  the  said 
Defendants'  first  exception  to 
the  said  report*  being  for  that 
the  said  Master  in  and  by  his 
said  report  hath  disalloweS 
all  the  payments  reported  to 
have  been  nuide  by  the  said 
Defendants  in  admim'stering 
the  estate  of  William  Frend^ 
the  testator  therein  named, 
which  are  mentioned  in  iht 
said  third  schedule  to  the 
said  report,  amounting  toge- 
ther to  jE3120.1d«.  on  account 
of  their  being  debts  of  an  in- 
ferior degree  to  the  Plaintilb' 
demand,  whereas  most  of 
these  payments  were  honi 
fide  paid  by  the  said  Defend- 
ants many  years  before  any 

breach 
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Hawkins  y.  Day, 


breach  of  the  security  bond 
10  the  pleadings  mentioned  is 
proved  to  have  been  made, 
and  many  years  before  any 
notice  to  the  sajd  Defendants 
of  any  such  bond  being  exist- 
ing; such  payments  were 
therefore  a  due  administra- 
tion of  the  testator  French's 

• 

estate,  and  as  such  were 
good  payments^  and  ought  to 
have  been  allowed  to  the 
said  Defendants  as  good  pay- 
ments, against  the  Plaintifis' 
demands ;  and  the  said  De- 
fendants ought  not  to  pay  the 
same  over  again  out  of  their 
own  proper  estate.  Upon  de- 
bate of  the  matter,  and  hear- 
ing the  articles,  eight-partite, 
dated  the  S8th  of  October^ 
1715,  the  articles  dated  the 
16th  of  January^  1718,  the 
Master's  report,  dated  the 
29th  of  Jtdyf  1747,  and  the 
•aid  report,  dated  the  17th  of 
June  lasty  read,  and  what 
was  alleged  by  the  counsel 
for  the  said  Plaintiffii,  His 
Lordship  held  the  said  Plain- 
tifi'  third  exception  to  be  in- 
sufficient, and  doth  therefore^ 
order  that  the  same  jbe  over- 
ruled. And  it  is  further  or- 
dered that  the  said  Defend- 
ants' first  exception  to  the 
said  report  be  allowed  as  to 
all  the  sums  contained  in  the 
third  schedule  to  the  said 
Master's  said  report,  except 
the  two  legacies  of  JtiS  and 
^00,  and  the  sum  of  £^f 


under  date  of  20th  Auguiit 
1726,  the  sum  of  j£6S0,  and 
the  four  last  items ;  and  as  to 
those  sums  it  is  further  or- 
dered, that  the  said  excep- 
tion bfi  overruled ;  and  upon 
opening  and  debate  of  the 
said  Defendants*  second  ex- 
ception to.  the  said  report, 
and  hearing  a  bond  signed 
W.French,  dated  the  11th 
day  of  December,  1714,  and 
the  answer  of  the  Defendants 
Day  and  his  wife,  read,  and 
what  was  alleged  by  the 
counsel  for  the  said  parties, 
His  Lordship  held  the.  said 
second  exception  of  the  said 
Defendants,  Day  and  his 
wife,  to  be  insuffident,  and 
doth  therefore  order,  that  the 
same  be  overruled.  And  it  b 
further  ordered,  that  the  sum 
of  £5  deposited  by  the  Pbun- 
ti&,  and  the  sum  of  j£5  de- 
posited by  the  said  Defend- 
ants Day  and  his  wife,  with 
the  Register  on  filing  their 
said  exception,  be  paid  baxk 
to  them  respectively,  and 
that  it  be  referred  back  to 
the  said  Master  to  compote 
interest  on  so  much  as  shall 
be  found  due  on  the  bafamce 
according  to  the  directkns 
aforesaid,  pursuant  to  the 
order  made  in  this  cause,  the 
2Kit  December^  1748/' 

The  following  stateinenl  of 
the  report  excepted  to,  as 
stated  in  the  abo?e  <wder,  is 

abe 
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also  extracted  from  the  Re- 
gister's book. 

''  The  Report  of  Master 
Peter  Holfard,  dated  17th  of 
June,  1752,  corrects  some 
mistakes  in  the  report  of  the 
then  late  Master  Hotford, 
dated  29th  Jtdy,  1747>  as  to 
the  receipts  and  payments  of 
theDefendantSy  Day  and  his 
wife,  on  account,  of  the  per- 
sonal estate  of  WiUiam 
French];  and  the  amount  of 
such  receipts  and  pajnoents* 
as  correctedy  are  stated  in 
the  first  and  second  schedules 
to  this  report,  and  the  balance 
qipears  to  be  £3059.  Is.  9d. 
to  be  paid  by  the  Defendants 
Da^  and  wife*  -—  The  report 
then  proceeds  in  the  follow-^ 
iog.  words. 

<<  And  I  find  that  the  said 
kte  Master  Hoffifrd  did  by  the 
said  former  report  certify, 
that  the  said  Defendants, 
J&mei  Day  and  his  wife,  had 
paid  on  account  of  the  sim- 
ple contract  debts  and  lega- 
cies of  the  said  WilUam 
Frenchf  the  several  sums  in 
die  9th  schedule  thereto  an- 
aazed,  amounting  in  all  to 
^108621. 15i.  9d.f^  but  had  not 
aUowed  the  same  by  reason 
they  were  not  of  an  equal 
degree  with  the  debt  due 
from  the  said  WiUiam 
French's  estate  to  the  co- 
partnership in  question,   in 


this  cause».and  there  being- 
some  pa3naients  then  which 
were  made  by  the  said  other 
executor,  and    some  other 
payments    which  .  ought    to 
have  been  allowed  the  said 
Defendant,  in  the  8th  sche- 
dule to  the  said  former  re- 
port.  I  have  in  the  Sd.  sche* 
dule  to  this  report  set  forth ' 
the.  particulars  of  the  several . 
sums  so  paid  by  the  said  De- 
fendants, on  account  of  such 
simple  contract  debts  .and  le»- 
gacies  of  the  said  WUliam- 
French,   and    otherwise    as- 
therein  mentioned,  and  in- ^ 
stead    of  the.  said,  sum  ^ of' 
ieS621.  IBi.  9d.  the   same* 
amount  only  to  the  sum: of 
ie8120.  I9s.f  which  said  pay-: 
ments   to    the    amount    of 
£3lM.19s.  I  have  thought-^ 
fit  likewise  to  disallow,  on  ao-' 
count  of  their  being  payments 
of  debts  of  an  iitferior  d^ee 
to  thePlaintiffii;  but  in  re- 
gard it  has  been  insisted  upon 
by  the  Defendants,  Day  and 
his  wife,  that  many  of  these 
payments  were  made  prior  to 
any  breach  of  the  security 
bond  in  question,  which  they 
look  upon  to  be  a  circum- 
stance veryfiivourablefor  the 
allowing  such  payments,  ^waA 
are  (desirous. the  same  should 
appear  to  the  Court,  I  hum- 
bly certify  that  it  has  appear- 
ed to  me  that  several  of  the 
emus  of  money  which  n^ke 
up  the  saidsum  of  iesi20.  I9s. 

were 


1817: 


Simmons 

V. 

Holland. 


HawUnsv.'Day. 


558 


CASES  IN  CHANCERY. 


1817. 


Simmons 

Boi.l.ANI>. 


HwMm'VpDajf. 


were  paid  before  any  breach 
is  proved  to  have  been  made 
of  the  conditioo  of  the  said 
security  bond,  notwithstaod- 
iog  which  I  have  thought  fit 
to  disallow  sodi  paymentSy 
ia  regard  it  appears  to  me, 
that  Ebenezer  Bwrdbck  and 
Benfamin  Lane^  who  was  the 
principal  obligor  in  the  said 
bondy  were  two  of  the  acting 
esecutocB  of  the  said  William 
JF^remchf  together  with  the 
Defendant  James  Da^  9  and 
that  the  said  Ebenaer  Bitr^ 
dock  was  one  of  the  copart- 
ners in  the  aiigar4ioase,  and 
one  of  the  obligees  in  ihd 
said  bond,  and  therefore  can- 
not be  presumed  to  be  igno* 
rant  that  there  was  such  bonds 
and  for'  that  reason,  there 
being  notice  to  other  acting 
executors,  I  apprehend  I 
cannot  presume  that  the  De« 
feodant  Dt^  had  no  notice  of 
the  said  bond,  so  as  to  affect 


him  in  the  administralkm  of 
the  assets  of  the  said  WiUmm 
French  ;  and  it  does  not  ap- 
pear to  me  that  the  Defend- 
ant Dayf  upon  payment  of 
the  several  simple  contract 
debts  and  legacies  abov^ 
mentioned,  took  any  security 
from  the  persons  to  whom 
the  payments  were  made,  to 
refund  the  whole  or  any  pait 
of  the  money  paid  themi  in 
case  it  should  happen  tfm 
the  said  bond  sho«ld-b»  de- 
manded of  the  estate^  wfaicb 
I  apprehend  he  ought  to  have 
done*** 

The  third  sdieMe  to  tfaiB 
report  is  styled,  ''An  ic* 
count  of  what  die  Defend- 
ants, JoffMsi^ayaiid'taiswilh, 
hare  paid  in  discharge  of  se- 
veral debts  of  the  said  WH* 
liam  French^  by  simple  con- 
tract, and  for  legacies,  sod 
otherwise,  which  I  have  not 
allowed  them.** 


[The  several  items  which  are  excepted  in  the  above  stated 
order,  are  in  the  following  terms :] 

Add  to  WtBiam  French^  his  son,  by  Man^  his  first 
wife,  in  discharge  of  a  bond  given  by  the  said 
testator  ^FVeficA,  prerions  to  the  marriage  with 
the  Defendant  Maty  Day^  his  wife,   ^     - 

Paid  fer  one  yelur's  interest  thereof,    .        -        • 

Retained  by  the  said  Defendant  Jam&s  Day,  for 
legacies  given  to  him  and  his  former  wife,  by 
^e  sidd  testator  WiKam  French^     -       >- 

Retahied  by  tiie  Defendant  Mary,  his  widow,  the 
legacy  Ml  her  immediately  after  Ms  deltth;      -  100    0  0 


600 
SO 


00 
00 


-    15    0  0 
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Aug.  90. 1726.  — Paid  Mr.  French's  widow  for  5 
jearsand  11  months'  maintenance  and  education 

,  of  hia  two  children,  Thomas  and  Mary,  during 
the  time  of  her  widowhood^  till  her  marriage 
with  Defendant  Day,  20th  AuguH  1726,  at  ^^0 
per  annum  each,     ------ 


£.    s.  d. 


355    0  0 


The  four  lajst  items  were : 

June9n.  1741.  — Paid  Thomas  Fane  his  bill  of 
law  charges  in  the  High  Court  of  Chancery,  Day 

and  wife  ats.  Haiwkins  and  others,  -        -        -  124  0  0 

Paid  fVaber  Morgan  in  full,       -        -        -        -      1  19  0 

To  ship  Raymond^  cost  by  her  as  by  account,       -    50  7  4 

To  NoUeH  Bridgetty  by  her  as  by  account,  -        -    13  1 1  9 

[AH  the  other  payments  stated  in  this  schedule  appear  to  be 
in  respect  of  simple  contract  debts.] 
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jc£?2^i8.         BERTIE  V.   The  EARL   of  ABINGDON  and 

Others. 


On  a  bill  by  HpHE  Honorable  Peregrine  Bertie^  by  his  will,  after 

infant  tenant  in  directing  his  debts  to  be  paid,  and  giving  several 

tail,  a  receiver  pecuniary  legacies  and  annuities,   and  after   dmrging 

W9A  appoint-  Yx\s  real  estates  with  the  payment  of  so  much  of  his 

rd     t  k  debts,  ftineral  and  testamentary  expences,  and  legacies, 

down  the  interest  of  incumbrances  out  of  the  rents.  He  kept  • 
down  accordingly  the  interest  of  all  but  one  mortgage,  the  interest  of 
which  (belonging  to  infants)  was  never  applied  for,  except  a  small 
portion  for  maintenance,  the  residue  of  the  rents  being  paid  into  Court 
to  the  credit  of  the  cause.  Tenant  in  tail,  coming  of  age,  suffers  a 
recovery,  and  resettles  the  estate,  and  afterwards  dies.  The  master, 
by  his  report,  having  certified  that  the  deceased  was  not  bound,  while 
tenant  in  tail,  to  keep  down  the  interest  of  the  incumbrances,  and  conse- 
quently that  the  rents  paid  into  Court,  during  that  time,  belonged  to  bis 
personal  representatives ;  the  party  claiming  to  be  entitled  to  the  estate 
under  the  settlement  petitioned  for  leave  to  except  to  the  report,  on 
the  following  grounds.  Firsts  that  in  the  case  of  an  infant  tenant  in 
tail,  the  interest  of  incumbrances  ought  to  be  kept  down  out  of  the 
rents;  2dly,  That  the  direction  to  the  receiver  to  keep  down  the  in- 
terest, amounted  to  an  appropriation  of  so  much  of  the  rents  to  that 
purpose ;  and,  Sdly,  That  the  deceased  by  not  claiming  the  fund  when 
of  age,  showed  an  intention  that  it  should  be  so  appropriated.  But  it 
was  held,  ^r«^,  that  the  general  question  could  only  arise  in  favour  of  a 
remainder-man  or  reversioner,  and  all  such  riglit^  were  in  this  case 
barred  by  the  recovery ;  2dly,  that  the  order  was  not  meant  to  vary 
the  rights  of  the  real  and  personal  representatives,  but  to  prevent  the 
incumbrancers  from  being  prejudiced  by  the  Court  taking  the  estate  into 
its  custody,  and  also  to  protect  the  estate  from  hostile  proceedings  on 
the  part  of  the  creditors;  and  did  not  amount  to  an  appropriation; 
and  lastly,  that  there  was  nothing  in  the  circumstances  to  alter  the 
character  of  the  property,  which,  consisting  of  rents  paid  into  Court, 
and  neither  applied  in  payment  of  interest,  nor  appropriated  for  such 
paymenty  was  personal  estate,  and  to  be  dealt  with  as  such. 
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OS  his  personal  estate  would  be  insufficient  to  p&y,  and 
with  the  payment  of  the  said  annuities,  devised  his 
estates  in  the  county  of  Oxford  to  Willoughbj/  Earl  of 
Abingdon  for  his  Iffe,  with  remainder  to  the  second  and 
other  sons  of  the  said  Earl  successively  in  tail  male^ 
With  remainders  over. 


1817. 


Bbrtis 
Lord 

ABtNClfOK. 


At  the  time  of  making  his  will,  atid  of  his  death,  the 
estates  in  question  were  subject  to  two  several  mortgages, 
one  for  j^  10,000,  and  the  other  for  securing  the  sum 
of  ^14,815,  borrowed  by  the  testator  of  the  trustees  in 
the  marriage  settlement  of  the  said  Earl  of  Abingdon^ 
to  the  interest  whereof  the  Earl  himself  was  entitled  for 
life  under  that  settlement. 


Upon  the  death  of  the  testator,  the  Earl  came  into' 
possession  of  the  estates  by  virtue  of  the. devise  con- 
tained in  the  will;  and  in  Hilary  Term  17^5,  the  Ho- 
norable Willongkly  Bertie  (who  was  the  Earl's  second 
son)  filed  his  bill,  as  tenant  in  tail  in  remainder  under 
the  will,  to  have  the  will  established,  and  for  an  account, 
praying  also  that  a  sum,  adequate  to  the  payment  of 
the  principal  and  interest  of  such  debts  and  legacies  as 
then  remained  unsatisfied,  nfight  be  raised  by  sale  or 
mortgage  of  the  estates^  and  for  a  receiver,  who  should 
be  directed  to  keep  down  the  interest  from  time  to  time 
out  of  the  rents  of  the  estates,  until  the  principal 
monies  should  be  discharged. 

By  an  order,  dated  the  14th  of  May  11  dT,  a  re- 
ceiver was  appointed ;  but  before  the  cause  came  to 
a  hearing  the  Earl  diied,  whereupon  the  Plaintiff  be- 
came entitled  as  t^ant  in  tail  in  possession,  and  the  suit 
was  revived  against  the  heir  at  law  and  personal  repre- 
sentative of  the  deceaised* 

Vol.111.  Oo  By 
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By  the  decree  (lOth  of  Jidy  1804)  it  was  declared, 
that  the  will  be  established,  and  referred  to  the  Master 
to  take  an  account  of  the  personal  estate  of  the  testator 
Peregrine  BertiCf  and  of  his  debts,  funeral  expenses,*  and 
l^acies,  and  the  arrears  of  the  annuities  given  by  bis 
will,  and  to  compute  interest  in  the  usual  manner,  and 
to  distinguish  such  parts  of  the  arrears  of  the  annuities 
and  interest  of  the  debts  as  had  accrued  in  the  Earl's 
lifetime  and  since  his  death ;  and  in  case  it  should  ap> 
pear  that  the  personal  estate  was  not  sufficient  to  answer 
and  satisfy  the  debts,  funeral  expenses,  and  Iq^acies,  and 
the  arrears  of  annuities,  then  thatthe  testator's  realestates, 
or  a  sufficient  part  thereof,  be  sold  to  make  up  the  defi- 
ciency ;  and  it  was  ordered  that  tlie  receiver  (who  was 
also  the  Earl's  personal  representative,  and  a  Defimd- 
aut  in  the  cause)  should,  out  of  the  rents  and  profits  of 
the  estates,  pay  and  keep  down  the  interest  of  the  mort- 
gages and  incumbrances,  and  the  growing  payments 
of  the  aijoiuities  charged  thereon,  and  pass  his  accounts 
before  the  Master,  and  pay  the  balance  (after  the 
deductions  directed  by  the  former  order  and  by  that 
decree)  into  the  bank,  to  the  credit  of  the  cause. 


The  interest  of  the  mortgage  for  £\  0,000  and  the 
annuities  were  duly  paid  by  the  receiver,  and  continued 
to  be  so  in  pursuance  of  the  decree ;  but,  with  reelect 
to  the  second  mortgage  for  •£14,815,  the  Earl  beiog 
entitled  to  the  interest  thereof,  as  also  to  the  rents  and 
profits  of  the  estates,  for  his  life,  such  interest  had  nd 
been  paid  by  the  receiver,  but  the  rents  and  profits  of 
the  estates  were  considered  to  be  a  satis&ction  of  the 
same  during  his  life,  and  upon  his  death  his  younger 
children  (who  were  infents)  becoming  entitled  to 
jeiO,000  (part  thereof ),  and  his  estate  to. the  residue, 
the  i-ente  and  profits  applicable  to  the  payment  of  such 
interest  were^  from  and  after  that  event,  paid  into  Court 
by  the  receiver,  and  from  tune  to  time  laid  out  in  the 

purchase 
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purchase  of  stock  in  the  name  of  the  AccounUmt^Oeiie- 
ral,  in  trust  in  the  cause. 

■  f. 
In  1808,  the  Plaintiff  WilloHgkby  Bertie^  being  oi&a^, 

suffered  a  recovery,  and  made  a  conveyance  of.  the 
estates  (subject  and  charged  as  by  the  testator's  wU^*  to 
trustees,  in  trust  to  sell  and  apply  the  money  ariaing 
from  sale  to  such  purposes  as  therein  mentioned,  ax^d 
(subject  thereto)  to  stand  seised  of  the  estates,  or  such 
parts  as  should  remain  unsold,  in  trust  for  himself  (the 
Plaintiff  Wtlloughby  Bertie)  for  life^  with  certain  re- 
mainders, which  did  not  take  efiect,  and  (su]:^ect  there- 
to) upon  trust  for  the  Hon.  Peregrine  Bertie  for  life, 
with  remainders  over. 


1817. 


.  The  Plainti£^  fVtUougkly  Bertie^  afterwards  died ;  and 
the  said  Peregrine  Bertie  becoming  entitled,  as  tenant 
for  life,  under  this  settlement,  caused  the  former  suit  to 
be  revived,  and  filed  a  supplemental  bill  against  the  re- 
presentatives of  the  said  late  Plaintiff. 

By  an  order  (10th  of  August  1818)  it  was  referred  to 
the  Master  (among  other  things)  to  take  an  account  of 
the  testator's  {Peregrine  Bertie^s)  debts  and  legacies  re- 
maining unpaid,  and  the  interest  due  thereon,,  and  of 
the  arrears  of  the  annuities  given  by  his  will,  and  in- 
terest, and  of  the  funds  then  standing  in  the  name  of 
xhe:  Accountant-General  in  trust  in  the  cause,  which 
were  applicable  to  such  payments;  and  it  was  ordered  that 
the  Master  should  enquire^  and  state^  whether  any  part 
of  such  funds,  and  to  what  amount,  belonged  to  the  per- 
sonal representative  of  the  Plaintiff  JVilloughby  Bertie 
deceased,  in  respect  of  rents  and  profits  accrued  during 
his  life,  and  which  had  been  paid  in  to  the  credit  of  the 
cause,  and  that  the  sale  of  the  testator's  real  estates 
should  be  staid  until  the  Master  should  have  made  his 

report 
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.  By  the  decree  <lOth  of  >Mn  1804)  it  was  declared, 
that  the  will  be  esteblished,  and  referred  to  the  Mssta 
to  take  aa  account  of  the  penonal  estate  of  the  testator 
Peregrine  Bertie,  and  of  hia  debts,  funeral  expensea,*  and 
legacies,  and  the  arrears  of  the  annuities  given  by  bis 
will,  and  to  compute  interest  in  the  usual  manner,  and 
to  distinguish  such  parts  of  the  arrears  of  the  annuities 
and  interest  of  the  debts  as  had  accrued  in  the  Earl's 
lifetime  and  since  his  death ;  and  in  case  it  should  ap- 
pear that  the  personal  estate  was  not  sidGcient  (o  answer 
and  satisfy  the  debts,  fiineral  expenses,  and  legacies  and 
the  arrears  of  annuities,  then  tbatthe  lestator^s  real  estates, 
or  a  sufficient  pnrt  thereof,  be  sold  to  make  up  the  defi- 
ciency ;  and  it  was  ordered  that  llie  receiver  (who  was 
also  the  Earl's  personal  representative,  and  a  Defrnd- 
aut  in  the  cause)  should,  out  of  the  rente  and  profits  of 
the  estates,  pay  and  keep  down  the  interest  of  the  mort- 
gages and  incumbrances,  and  the  growing  payments 
of  the  aOHuides  charged  thereon,  and  pass  hia  accounts 
before  the  Master,  and  pay  the  balance  (after  the 
deductions  directed  by  the  farmer  order  and  by  that 
decree)  into  the  bank,  to  the  credit  of  the  cause. 


The  interest  of  the  mortgage  for  j£]  0,000  and  the 
annuities  were  duly  paid  by  the  receiver,  and  continued 
to  be  GO  in  pursuance  of  the  decree ;  but»  with  reqiect 
to  the  second  mortgage  for.£l4,SI5,  the  Earl  t^^ 
entitled  to  the  interest  thereof,  as  also  to  the  laits  and 
profits  of  the  estates,  for  his  life,  such  interest  bid  not 
been  paid  by  tlie  receiver,  but  the  rente  and  profits  of 
the  estates  were  coo^dercd  to  be  a  satisfaction  of  the 
same  during  his  life,  and  upon  his  deatlt  bis  yooDgn 
children  (who  were  infants)  becoming  entitled  to 
jfilOjOOO  (part  thei-eof),  and  his  esluie  to  the  residne, 
the  rente  and  profiu  applicable  to  tlie  payment  of  such 
interest  wer^  from  and  after  that  event,  paid  into  C 
by  the  receiver,  and  from  time  to  time  laid  < 
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purchase  of  stock  in  the  name  of  the  Accountant- Oene- 
raly  in  trust  in  the  cause. 

In  1808,  the  Plaintiff  WiUoHghby  BerHeyheiBg  oJ^age, 
suffered  a  recovery,  and  made  a  conveyance  c^-.^he 
estates  (subject  and  charged  as  by  the  testator's  wi)|)'  to 
trustees,  in  trust  to  sell  and  apply  the  money  ariiing 
from  sale  to  such  purposes  as  therein  mentioned,  ax^d 
(subject  thereto)  to  stand  seised  of  the  estates,  or  such 
parts  as  should  remain  unsold,  in  trust  for  himself  (the 
Plaintiff  Wtlloughby  Bertie)  for  life^  with  certain  re- 
mainders, which  did  not  take  effect,  and  (su]:^ect'there^ 
to)  upon  trust  for  the  Hon.  Peregrine  Bertie  for  life, 
with  remainders  over. 


1817. 


.  The  PIamti£^  WilUn^hby  Bertie^  afterwards  died ;  and 
the  said  Peregrine  Bertie .  becoming  entitled,  as  tenant 
for  life,  under  this  settlement,  caused  the  former  suit  to 
be  revived,  and  filed  a  supplemental  bill  against  the  re- 
presentatives of  the  said  late  Plaintiff. 

By  an  order  (10th  otAxsgust  1818)  it  was  referred  to 
the  Master  (among  other  things)  to  take  an  account  of 
the  testator's  {Peregrine  Bertie^s)  debts  and  legacies  re- 
maining unpaid,  and  the  interest  due  thereon,  and  of 
the  arrears  of  the  annuities  given  by  his  will,  and  in*- 
terest,  and  of  the  funds  then  standing  in  the  name  of 
xhe.rAccountant-General  in  trust  in  the  cause,  which 
were  applicable  to  such  payments;  and  it  was  ordered  that 
the  Master  should  enquire,  and  state^  whether  any  part 
of  such  funds,  and  to  what  amount,  belonged  to  the  per- 
sonal representative  of  the  Plaintiff  JVittougAby  Bertie 
deceased,  in  respect  of  rents  and  profits  accrued  during 
lus  life,  and  which  had  been  paid  in  to  the  credit  of  the 
cause,  and  that  the  sale  of  the  testator's  real  estates 
should  be  staid  until  the  Master  should  have  made  his 

report 
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The  Master  made  his  report  in  porsuadoe  of  this 
order,  whereby  he  found  that  £7 105. 1  Ss.Sd.^9per  eenis.^ 
which  was  the  fund  purchased  with  the  rents  and  pro- 
fits accrued  from  the  death  of  the  testator,  (except  such 
as  were  then  standing  to  the  account  of  rents  and  pro- 
fits,) to  November  1808,  when  the  late  Plaintiff   Wil- 
tm^hiy  became  tenant  for  life,  and  the  accumulations  of 
of  sudi  rents  and  profits,  together  with  the  dividends 
llocrued  on    the  said    stock,    belonged   to    his    (the 
iaid  Itfte  Plaintiff's)   personal  representative.       That 
£l970.^s.Sd*f  3  percents.,  being  the  funds  purchased 
with  the  rents  and  profits  accrued  from  November  1808 
to  Michaelmas  1810,    (the  quarter  day  preceding  the 
death  of  the  said  late  Plaintiff,)  and  the  accumulations, 
&c.,  were  applicable  to  the  payment  of  interest  on  the 
said  ^10,000  (part  of  the  second  of  the  above-men- 
tioned mortgages);   and   in  case  the  same  should  be 
more  than  sufficient  for  that  purpose,  the  residue  should 
belong  to  the  late  Plaintiff's  personal  representatives, 
and  that  a  further  sum  of  «£1810.  Hs.  5^«,  like  stdek, 
(subject  to  certain  deductions,)  also  belonged  to  the  same 
personal  representative*      And  under  the  direction  that 
the  Master  should  enquire  whether  any  and  what  part 
of  the  funds  in  Court  belonged  to  the  personal  repre- 
sentative of  the  deceased  Plaintiff,  in  respect  of  rents 
and  profits  accrued  in^  his  lifetime,  and  paid  into  G6urt, 
the  Master  stated  that  he  was  of  opinion  that  such  rents 
and  profits  as  accrued  while  the  said  Plaintiff  was  tenltoit 
^n  tail  were  not  applicable  to  the  payment  of  the  interest 
of  incumbrances  affecting  the  estate,   notwithstMidii^ 
the  decree  of  the  1 1th  of  May  1813  directed  that  the 
receiver  should  keep  down  the  interest  of  incumbrances. 


A  petition  was  now  presented  by  Peregrine  BtrHe^ 
(the  present  tenant  for  life,  and  Plaintiff  ill  the  revived 

6  sui^) 
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suit,)  representing  that  the  claim  of  the  late  Plaintiff '»  1817^ 

persGnal  representative,  in  respect  of  such  rents  and. 
profits,  bad  not  been  properly  put  in  issue  by  the 
pleadings,  and  no  order  made  directing  the  account  to 
be  taken  in  that  manner ;  and  that  the  Master,  in  cal- 
culating interest  on  the  sSl  0,000  (part  of  the  said  second 
mortgage),  had  erroneously  charged  interest  thereon 
from  the  20th  of  August  17^0,  the  day  of  the  testator's 
death,  instead  of  the  23d  of  September  179^9  the  day  of 
the  death  of  TVtUoughby  Earl  of  Abingdon^  up  U>  which 
it  appeared  that  all  interest  had  been  paid ;  therefore 
praying  that  the  petitioner  might  be  at  liberty  to  fik; 
exceptions  to  the  report  upon  those  grounds,  the  sam^ 
having  been  omitted  to  be  done  virithin  the  regular  tim^ 
for  taking  exceptions^ 

Sir  S.  Romilly  and  PhiUimore^  m  support   of  thc^ 
petition. 

I  • 

Healdj  for  an  incumbrancer  on  the  estates^  and  fat 
other  parties  entitled  in  remainder.^ 

BeU  and  Tinneif^  contri,  fox  the  personal  rqpreafadBfa^ 
tive  of  WUlcughby  Bertie^  the  deceased  PlaintiC 

In  support  of  the  petition  it  was  contended,  ^Tii^  that 
in  the  case  of  an  infant  tenant  in  tail,  the  interest  of  in- 
cumbrances ought  to  be  kept  down  out  of  the  rents  and 
profits  of  the  estates ;  and,  in  support  of  that  proposi- 
tion, they  referred  to  the  case  of  Sergison  v.  Sealy  (a), 
and  Sanderis  note,  but  it  was  a  point  which  had  never 
been  expressly  decided.  They  ako  mentioned  Chaplin  ▼• 
Chaplin  (6),  AmeAury  v.  Brown  (c),  Troi^  v.  I^e  Counteu 
of  Hereford,  {d)    Secondly^  that  the  order  directing  the 

(a)  2Atk.416.  Lord  Penr^    r.   Hughes, 

{b)  S  P.  Wms.  229.  5  Yes.  99.j  LofiuM  ▼.  »mft^ 

(c)  1  Yes.  477.  2  Sch.  ^r  Lef.  642. 

((/)2  6ro.l28.    And  see 
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receiver  to  keep  down  the  interest  amounted  to  an  ap- 
propriation of  so  much  of  the  rents  and  profits  to  that 
purpose.  Thirdly^  that  the  tenant  in  tail,  by  not  claim- 
ing the  rents  and  profits  when  he  came  of  age,  showed 
an  intention  that  they  should  be  appropriated  to  the 
payment  of  the  interest. 

The  Master  of  the  Rolls. 

There  can  be  no  question  in  this  case  with  respect  to 
the  obligation  on  an  infant  tenant  in  tail  to  keep  down 
the  interest  of  incumbrances  out  of  the  rents  and  profits 
of  the  estate.  For  it  is  only  by  a  reversioner  or  remain- 
der-man that  such  an  obligation,  if  it  at  all  exists,  can  be 
enforced.  Here  Mr.  WiUoughby  Bertie^  the  tenant  in 
tail*  on  coming  of  age,  suffered  a  recovery,  and  resettled 
the  estate.  There  is,  therefore,  no  reversioner  or 
remainder«man  to  agitate  a  question  as  to  what  ought 
or  ought  not  to  have  been  done  with  respect  to  the 
incumbrances  on  that  estate. 


As  to  the  real  and  personal  representatives  of  WU^ 
Umghby  Bertie^  the  deceased  tenant  in  tail,  they  have  no 
equity  against  each  other  to  vary  the  stateof  things  as  it 
existed  at  his  death.  If  the  interest  of  incumbrances 
has  been  in  fiu^t  paid  out  of  the  rents  and  profits,  the 
personal  representatives  cannot  complain  of  any  diminu- 
tion which  the  personal  estate  has  sustained  by  making 
such  payment.  If  the  interest  has  not  been  so  paid,  the 
person  taking  the  real  estate  under  WiOoughbj^  Bertie^ 
the  deceased  tenant  in  tail,  can  as  little  complain  that 
the  rents  and  profits  have  not  been  applied  in  keeping 
down  the  interest.  He  takes  subject  to  all  incumbrances. 
What  the  incumbrances  are  is  a  mere  question  of  fact 
Unpaid  interest  is  as  much  a  part  of  the  incumbrance 
as  .the  principal  money.  In  point  of  &ct,  the  interest  of 
the  mortgage  made  by  Peregrine  Bertie  to  the  trustees 

under 
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under  the  late  Lord  AbingdoH^s  settlement  is  unpaid. 
Prmd  facie  J  therefore^  it  most  constitute  a  charge  upon 
the  ireal  estate ;  and  the  owner  of  the  real  estate  has  no 
right  to  call  upon  the  owner  of  the  personal  estate  tu 
exonerate  him  from  that  charge. 

But  it  is  said,  that,  though  the  interest  be  in  &ct  un- 
paid, the  order  of  the  Conrt^  directing  the  receiver  to 
keep  down  the  interest  of  the  incumbrances,  h&d  the 
effect  of  an  appropriation  of  the  rents  and  profits  to 
that  specific  purpose ;  and  that  the  rights  of  the  parties 
are,  therefore,  now  the  same  as  if  the  rents  and  profits 
had  been  so  applied.  Now,  certainly,  such  a  direction 
is  given  without  the  least  view  to  the  interests  of  the 
real  and  personal  representatives.  It  is  given,  partly  in 
»^ustice  to  the  incumbrancers,  that  they  may  not  be 
injured  by  the  act  of  the  Court,  in  taking  posi^stton  of 
the  rents  and  profits,  to  which*  they  had  a  right  to  resort 
for  payment  of  their  interest  — •  partly  fi>r  the  benefit  of 
the  estate  itself,  lest  the  incumbrancers,  having  their 
interest  stopped,  might  be  induced  td  resort  to  proceed- 
ings injurious  to  those  who  stand  behind  them* 

The  incumbrancers  may  or  may  not  avail  themselves 
of  the  order,  by  applying  to  the  receiver.  If  they 
apply  to  Yifoii  they  will  either  be  paid  their  interest,  or, 
if  he  refuses  or  neglects  to  pay  them,  they  may  complain 
to  the  Court  of  such  neglect  or  refusal.  But  if  they 
omit  to  apply  for  the  interest,  it  is  to  be  presumed  that 
they  are  satisfied  with  the  security  they  have^'  both  tot 
the  interest  and  the  principal.  The  Court  does  not 
force  payment  upon  them ;  ndr  does  it  set  apart  any 
portion  of  the  rents  and  profits  to  answer  unclaimed  in- 
terest  The  balance  is  paid  in  by  the  receiver,  and 
carried  to  the  credit  of  the  caus^  without  any  previous 
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1817.  enquiry,  whether  all  the  incumbrancers  have  or  have 

not  received  their  interest     If  the  estate  were  not  in 
the  possession  of  the  Court,  one  incumbrancer  might 
Loax>  claim  his  interest,  and  insist  on  being  regularly  paid. 

Abikodon.       Another  might  sufler  his  to  run  in  arrear.     The  estate 

would  be  discharged  of  the  one,  and  remain  burdened 
with  the  other.  Why  should  it  be  otherwise  when  the 
estate  is  in  the  possession  of  the  Court  ?  To  bcn^t  the 
real,  at  the  expense  of  the  personal  estate,  is  no  part  of 
the  purpose  for  whjch  the  order  is  made,  although  it  may 
be  a  consequence  of  the  incumbrancer's  choosing  to  take 
the  benefit  of  the  direction  given  to  the  receiver. 

Here  is  a  fun<^  consisting  of  ^ents  and  profits,  which 
had  not  been  applied  in  the  payment  pf  interest  in  the 
lifetime  of  WiUoughby  Bertie^  nor  appropriated  for  such 
payment.  What  is  that  fund,  then,  but  the  personal 
estate  of  Willoi^hhy  Bertie?  and  what  right  has  the 
person  taking  the  real  estate  under  him  to  say,  that  this 
portion  of  the  personal  estate  shall,  after  his  death,  be 
applied  to  the  exoneration  of  the  real  estate,  from  th^ 
burden  of  that  interest  ?  I  conceive  there  is  no  ground 
for  such  a  claim. 

It  was  thrown  out  in  argument,  that  WiHougkly  Ber- 
tie^ by  not  applying,  during  the  two  first  years  after  hg 
came  of  age,  to  get  this  fund  out  of  Court,  has  shown 
that  he  did  not  himself  consider  it  as  part  of  the  per- 
sonal estate.  But,  by  merely  doing  nothing,  he  surely 
could  not  change  the  actual  charactetr  of  the  property. 
The  Court  finds  it  personal  estate,  and  must  deal  wiUi 
It  w  such ;  7—  and,  being  personal  estate,  it  belongs  to 
the  personal  representative.  I  am  of  opinion  that  the 
Master's  Report  in  this  particular  is  right ;  and  ther«  is, 
therefore,  no  reason  for  allowing  an  exertion  to  be 
taken  to  it. 

As 
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As  to  that  part  of  the  mortgage  money  to  which 
WiUoi^hby  Bertie  was  entitled,  the  rents  and  profits 
that  accrued  in  bis  liibtime,  must,  to  be  sure,  go  in 
satisfaction  of  the  interest.  The  personal  representative 
is  not  claiming  both  the  interest  and  the  rents  and  pro- 
fits ;  —  but  only  rents  and  profits.  When  they  are  paid, 
the  demand  for  interest  will  be  extinguished. 
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ANTROBUS  and  Others  v.  DAVIDSON.  Rolls. 

Dec.  8—12. 

O  IR    William  Fawett^   being   Colonel  of  the    15th  Colonel  of  a 

^    Regiment  of  Foot,  apd  8ubse<]uently  also  of  tbp  regiment  having 

8d  Dragoon  Guards^   ^nd   Governor  of  the  forts  of  ^^^^^  a  bond  of 

Tiliwy  and   Gravesend,  appointed  Messrs.  Moss  and  indemnity  from 
Ogihrie  his  agents,  who,  as  such  agents,  entered  into  a        ^^  *  ^ 

bond,  by  which  they  became  bound  to  him,  jointly  with  gurety   in  re- 

Duncan  Davidson^  as  their  surety,  in  the  penal  sum  of  gpect  of  all 

j£lO,000,  conditioned  from  time  to  time  when  required,  charges,  &c.  to 

to  account  with  him  (Sir  W.  Jl),  his  executors,  &c  in  which  he  may 

respect  of,  and  pay  to  him  and  them,  all  sums,  &c,  ^^^o™®  liable 

due  from  them  as  such  agents,  and  to  settle  all  pi^bUc  7     ^^^  ^  *"   ' 

having  aflerwards  become  bankrupt;  and  government  having  given 
notice  tp  the  representatives  of  the  Colonel  (deceased)  of  a  demand 
upon  the  ColoneFs  estate  by  virtue  of  an  unliqi^idated  account:  a  bill 
by  the  representatives  of  the  Colonel  against  the  representatives  of  the 
surety,  to  pay  the  balance  due  to  gpvernment,  and  also  to  set  aside  a 
sufficient  sum  out  of  their  testator's  estate,  to  answer  future  contingent 
demands,  though  attempted  to  be  supported  upon  the  principle  of  a 
bill  qiu£i  timetf  dismissed  with  costs.  ^ 

No  analogy  to  the  case  of  Sitntnans  y.BoUandf  reported  ante,  p.  547. 

acGounls 
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accounts  which  bad  been,  or  should^  or  might  he, 
required,  relative  to  their  said  concerns  as  agents,  and 
also  to  indemnify  him  (Sir  IV,  F.)^  his  heirs,  executors, 
&c.  against  all  costs,  charges,  and  expenses,  which 
should  or  mi^t  be  incurred  by  the  neglect  or  default 
of  them  (Messrs.  Ross  and  Ogilvie)  in  the  premises,  or 
in  any  manner  relating  thereto. 

This  bond  was  dated  in  August  1794.  In  March 
]  804,  Sir  fV.  Fawcett  died.  In  the  beginning  of  1 805, 
a  commission  of  bankruptcy  was  issued  against  Messrs. 
Ross  and  Ogilvie ;  and  shortly  afterwards  the  following^ 
notice  was  sent  from  the  War  Office  to  the  Plaintiffi, 
as  representatives  of  Sir  W*  FawcetL 

<<  It  having  been  found  necessary,  in  cooseqaence  of 
*<  the  insolvency  of  Messrs.  Ross  and  Ogilme^  late  agenli 
<<  of  the  dd  Dragoon  Guards,  -  to  give  orders  that  the 
*<  bills  of  the  r^mental  and  district  paymasters,  whkk 
<^  had  been  drawn  upon  the  said  agents,  for  services  ior 
<*  which  the  necessiaryfunds^-had  been  impressed 'into 
<^  their  hands,  should  in  order  to  preVent  the  seriom 
<<  inconvenience  that  would  otherwise -have- arisen  to  the 
^*  public  service,  be  paid  '  by  the  Paymaster  Genersl, 
**  I  have  the  honor  to  acquibint  you,  that,  under  the 
*^  responsibility  of  the  late  Sir  W.  Fawceit  for  the  said 
**  agents,  you  are  liable  to  make  good  the  same  pay* 
<<  ments.  Which  amount  you  will  accordingly  be 
<<  pleased  to  pay  into  the  hands  of  the  Paymaster.  Crene- 
**  ral,  who  has  received  directions  to  place  the  same, 
"  when  received,  to  the  account  of  the  3d  Regiment 
«  of  Dragoon  Guards***  Signed  by  the  Under-Secre- 
tary at  War. 


The  amount  of  the  payments,  of  which  notice  was 
thus  given,  was  therein  stated  to  be  jS3225.  1  Is.  StL 
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The  Plaintiffi  took  no  steps  in  pursuance  of  the 
notice'  so  received  by  them,  being  at  that  time,  and 
until  long  afterwards,  (as  stated  by  their  bill,)  in 
Ignorance  of  the  bond  which  had  been  given.  In 
Naoember  following  they  applied,  and  were  admitted,  to 
prove  under  the  commission  of  Messrs.  Ross  and  Ogilvie 
for  the  amount  of  the  demand  so  made  upon  them ;  and 
afterwards,  in  consequence  of  the  advertisement  of  a 
dividend  to  be  made  on  the  4th  oi  August  1806,  another 
notice  was  issued  to  them  from  the  War  Office,  intimating 
that  ^^  it  would  be  desirable,  and  ftnd  to  fiicilitate  the 
^^  final  arrangement  of  their  accounts  with  the  public, 
*^  if  colonels  of  reginients,  and  the  representatives  of 
<c  deceased  colonels,  would  grant  to  the  assignees  a 
special  authority,  to  be  approved  on  behalf  of  GoTem- 
ment,  for  carrying  Into  execution  the  clearing  war- 
^*  rants  then  granted  and  not  acted  upon,  or  that  should 
^  thereafter  be  granted^  for  corps  in  the  agency  of  Ron 
^  and  Ogilvie,**  A  similar  proposition  was  sent  to 
Messrs.  Ross  and  Ogilvie^  and  their  assignees,  and  by 
them  transmitted  to  the  Plaintiils  in  a  letter  dated  the 
8th  of  July  1808,  in  which  they  {Ross  and  Ogilme) 
requested  to  be  permitted  to  send  the  Plaintifls  the  re- 
quisite power  of  attorney ;  but  the  Plaintifis  finding,  on 
enquiry,  that  no  settlement  of  the  bankrupts'  accounts 
with  government  had  taken  place,  took  no  notice  of 
these  applications.  '  The  Plaintiffi^  being  afterwards 
about  to  make  a  distribution  of  the  funds  in  their  hands, 
as  representatives  of  the  deceased,  under  a  decree  of 
the  Court  of  Chancery,  thought  proper  to  apprize 
Government  of  such  proceeding;  and  after  repeated 
applications  for  an  answer  on  the  subject  of  such  ap- 
plication, received  from  the  Secretary  at  War  a  letter, 
dated  the  Slst  of  January  1815,  as  follows  : 


1817. 


Antrobus 

v. 
Davidson. 


^*  Gentlemenj 
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V, 

Davidson. 


"  Gentlemen,  I  am  directed  to  acknowledge  the  re- 
<^  ceipt  of  your  letter  of  the  29th  of  Ntnember^  and  to 
<^  enclose  herewith  a  statement  of  the  balance  that  ap- 
"  pears  to  be  due  from  the  representatives  of  the  late  Sir 
<<  William  FaweeU,  on  account  of  the  15th  Regiment  of 
<<  Foot  and  3d  Regiment  of  Dragoon  Guards,  and  to 
<<  acquaint  you  that  the  said  balance  is  more  likely  to  be 
<^  increased  than  to  be  diminished  upon  the  final  ex- 
<^  amination  of  his  accounts* 


Regiment. 


15thRegt.of 
Foot. 

3dRegt.of^ 
Dragoon 
Guaras. 


Penod. 


FromChriitm. 
to  Christm. 


1778 
1783 
1791 

179S 
1799 
1800 
1801 
1809 
1803 

fmtmammmt 


Sums  due  from 
the  Public. 


£'  *' '   d. 


365fll9«   64 
111*  S«  3i 


S73«15a  8 
154«18«    7 


je905«16«   U 


Sums  due  to 
the  Public. 


£'      *.    d. 

4768«I5«  9 
1009«  4»10 


945«  3a   H 
1052. I2«  9 


ie7075«l5«104{ 


iF^> 


The  bill,  after  stating  the  above  particulars,  went  on 
to  state  that  it  was  only  a  short  time  since  the  Plaintifi 
discovered  the  bond  in  which  Davidson  was  a  sorely; 
and  that  immediately  on  the  discovery  thereof  thcj 
served  the  Defendant  (the  personal  representative  of 
Davidson)  with  a  copy,  together  with  a  copy  of  the  fbre- 
gcHUg  statement  of  the  account  claimed  by  Oovamnent; 
and  that  having  been  so  called  on  for  payment  of  the 
sum  of  j^225.  1 U.  8df.,  and  having  afterwards  fimnd  the 
increased  sum  of  ^6169.  IBs.  9i2.  to  be  doe  to  Govern- 
ment in  respect  to  public  money  issued  on  account  of 
the  said  regiments,  and  that  there  would  probabfy  be  a 
much  larger  balance  found  ultimately  to  be  dpe  to  Go- 
vernment on  such  account,  and  Messrs.  Boss  and 
Ogilvie  having  become  bankrupts,  and  the  said  Dwncan 
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Davidson  being  bound  to  indemnify  Sir  WiUiam  FaweeH 
against  all  such  deficiencies,  they  had  applied  to  the 
Defisndant  accordingly  to  pay  and  discharge  the  balance 
afready  found  due  to  Government,  and  (in  order  to 
enable  them  to  make  a  just  distribution  of  their  testa- 
tdr^s  estate  under  the  decree)  to  set  apart  a  sufficient 
sum  out  of  the  estate  of  the  said  Duncan  Dccddsony  to 
ihdemnify  them  in  the  evetit  of  a  further  sum  being 
fiknid  due  on  a  final  adjustment,  which  was  prayedl  ac- 
cordingly. 


1817. 
Antrobits 
DaVipsonv 


The  Defendant,  by  his  answer  to  this  bill,  said  he 
believed  that  upoti  the  balance  of  accounts  with  Ross 
aad  Ogiboie,  as  army  agents,  in  respect  of  the  several 
regiments  for  which  they  acted,  a  large  sum  would  be 
found  due  to  Boss  and  Ogilvie ;  and  that  any  balance 
which  might  be  found  due  from  them  in  respect  of  the 
15th  Regiment  of  Foot  would  be  set  off  against  such 
general  balance.  He  alleged,  that  if  at  the  time  when 
the  proposition  made  by  Government  to  the  effect 
above  mentioned  was  transmitted  to  them,  the  Plaintifis 
had  furnished  the  power  of  attorney  which  was  required, 
Itoss  and  Ogihie  would  have  been  able^  and  were  ready, 
to  procure  the  settlement  of  all  the  accounts  in  which 
dbey  were  concerned  as  Sir  WiUiam  Fawcetf^  agents. 
He  submitted  that  the  Flaintiffi;  had  no  claim  against 
him  by  virtue  of  the  bond,  inasmuch  as  they  had 
not,  nor  had  their  testator,  suffered  any  loss,  or  been  in 
any  way  damnified  in  respect  of  the  accounts  of  Ross 
and  ffgilxdeas  agents,  and  as  he  {relieved  it  was  not  pro- 
bable that  they  ever  would  be  so  damnified;  and  that 
if  th^  had  any  right  to  call  upon  the  Defendant  in 
respect  of  the  same  (but  which  he  did  not  admit),  they 
should  have  enforced  their  claim  in  a  Court  of  Law, 
and  could  have  no  reUef  in  Equity.  The  Defendant 
(luther  stated  (and  his  answer  was  supported  by  evidence 

to 
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to  the  same  effect),  that  the  ordinary  coqrse  pursued  in 
settling  the  accounts  of  army  agents  by  the.  Paymaster- 
General  is  to  treat  them  as  one  general  account,  and  to 
set  off  sums  which  were  due  to  the  agent  in  respect  of 
one  regiment  against  monies  which  might  be  due  from 
the  same  agent  in  respect  of  other  regiments;  .and  also 
Uiat  it  was  not  usual,  or  according  to  the  ordinary  prac- 
tice of'  Government,  in  cases  where  they  had  been  iu 
the  habit  of  settling  accounts  with  any  person  as  agent 
from  time  to  time  for  any  particular  regiment,  to  call 
upon  the  colonel  of  that  regiment  for  payment  of  any 
deficiency  that  might  appear  upon  the  said  account,  if 
there  was  money  due  to  such  agent  in  respect  of  other 
regiments  sufficient  to  cover  such  deficiency.      *    '* 


.  It  was  also  in  evidence  on  the  part  of  the.Defisndant, 
that  the  usual  course  of  settling  such  accounts  is  with  the 
agent,  and  not  with  the  colonel;  —  that  they  are  settled 
under  powers  of  attorney  from,  the  colonel,  or  his'repre- 
sentatives,  and  cannot  well  be  settled  without  th^;  — 
that  many  colonels  of  regiments  in  the  agency  of  JSoss 
and  Ogilxne  had,  since  their  bankruptcy,  given  powers  of 
attorney  to  their  assignees,  under  which  the  accounts  of 
their  regiments  had  been  closed;  and  probably  if  the 
Plaintiff  had  given  such  power,  the  accounts  of  the  regi- 
ment in  question  would  have  been  closed  in  like  man- 
ner ;  .  and  also,  that  although  the  accounts  of  Itoss  and 
OgUvie  with  Government  had  not  been  finally  settled  up 
to  the  en4  of  1783,  yet  a  general  statement  had  been 
made  by  them,  and  delivered  to  the  War  Office,  to  the 
end  of  that  year,  including  the  over-issue  on  account  of 
Sir  William  Fawcetfs  regiment,  the  balance  of  which 
was  in  favour  of  Ross  and  OgUvie  to  the  amount  of 
,1^40,000 ;  and  one  of  the  clerks  at  the  War  Office  had 
frequently  admitted  that  a  very  considerable  balance^ 
,  II  .  altfaoii^ 
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ftlthoDgh  not  to  the  same  amount,  was. still  owing  to 
them  on  the  accounts  for  that  period. 

Sir  S.  Romilly  and  RaupeU^  for  the  Plaintifis, 

Alleged  that  the  bill  was  in  the  nature  of  a  bill  ^th 
timetj  and  upon  that  principle  to  be  supported,  as  in  the 
case  where  Lord  Keeper  North  \ie\Aj  that  if  ^.  is  bound 
for  B«,  and  has  a  counter-bond  from  J3.,  and  the  money 
is  become  payable  on  the  original  bond,  Equity  will 
compel  B,  to  pay  the  debt,  although  A.  is  not  troubled 
or  molested  for  the  debt,  since  it  is  unreasonable  that  a 
man  should  always  have  such  a  cloud  hung  over  {a)  him. 
The  terms  of  the  bond,  in  this  case,  are  such  as  entitle 
us,  not  only  to  call  for  payment  of  what  is  actually 
now  claimed  by  Government,  but  to  be  indemnified  to 
the  extent  of  the  penalty  against  future  payments. 


57s 


1817. 


Antrobus 

V. 

Davidson. 


Wetherell  and  Healdj  contra. 

This  is  only  a  clitim  made  by  the  Secretary  at  War, 
not  in  respect  of  a  settled  account,  —  no  debt  actually 
due.  The  object  is  to  compel  the  representatives  of 
Mr.  Davidson^  as  surety  for  Messrs.  Ross  and  Ogilvie, 
to  impound,  by  way  of  anticipation  of  a  future  possible 
demand,  which  the  Plaintiffs,  as  representatives  of  Sir 
Wi  Fawcettf  may  be  compelled  to  answer.  It  is  impos- 
ai^e  to  produce  any  case  in  which  the  Court  has,  by 
way  of  anticipation,  called  upon  a  surety  to  make  good 
the  engagements  of  his  principal,  before  the  person  en- 


(a)  £.  of  Randagh  v. 
Hayes^  1  Vem.  190.  1  £q. 
Ab.  79*  pi.  5.  This  was  only 
a  case  put  by  the  Lord  Keep- 
er by  way  of  analogy  to  the 
case  before  him,  which  was 
that  of  a  bill  by  the  Earl  of 


Ranelagh  for  the  specific  per- 
forman^t  of  a  covenant  to 
keep  harmless  in  respect  of 
an  assignment  of  shares  of  the 
Excise  jn  Irdandf  upon  which 
he  was  atied  by  the  Crown. 

titled 


/       T 
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<c 


818.  (a%  Sir  Joseph  Jekyllj  Master  of  the  RqUs,  is  repre* 
sented  to  have  said^  —  <<  If  I  borrow  money  on  mort^ 
gage  of  my  estate  for  another,   I  may  come  into 
equity  (as  every  surety  may  against  his  principal)  to 
have  my  estate  disencumbered  by  him.''    It  is  nothing 
to  say  that  such  a  bill  as  the  present  may  have  been 
seldom  filed,  or  that  no  instance  can  be  produced  of 
such  a  decree  as  is  prayed  by  it,  if  it  can  be  shown,  by 
analogy  to  decided  cases,  that  it  is  according  to  prin« 
ciples  upon  which  the  Court  usually  acts,  and  which  are 
completely  established.    The  case  of  Simmons  v.  Bd- 
land  (6),  decided  here  a  few  nights  ago^  was,  in  prindple, 
much  stronger  than  this.     There,  no  covenants  were 
broken ;  but  the  executor  daimed  and  was  allowed  to 
retain,  out  of  the  residuary  fund,  suffident  to  protect 
him  against  the  consequences  of  any  future  possible 
breach  of  covenants.     So,  in  the  case  of  the  Duke  of 
€tueensberrt/s  leases.      That  dted  from  Aleyne  (c),  i» 
also  in  point  with  the  present.     But,  in  Simmons  v. 
BcUand  it  was  most  improbable  that  any  demand  could 
ever  arise  in  respect  of  the  covenants  of  which  it  was 
sought  to  guard  against  the  effects  of  a  future  possible 
breach.     Here  a  demand  has  been  made  already ;  and 
it  is  in  the  ordinary  course  of  Government  transactions 
that  such  demands  are  established  afier  a  much  longer 
lapse  of  time  thau  in  the  present  case.     We  had  vm 
instance,  only  a  few  nights  ago^  of  such  a  demand,  in 
respect  of  transactions  which  had  taken  place  during 
die  seven  years'  war.  (d)     In  this  case^  it  should  be 


1817. 


Amtbobus 
Davidson. 


(a)  Lee  v.  Rookt  Mos.  318. 

(i)  Ante,  p.  547. 

(c)  Eeki  V.  Lamberts  Aleyne,  SB.    Styles^  37. 54. 73. 

{d)  In  a  case  of  Kilby  v.  M^Adam^  the  circumstances 
of  which  I  am  not  acquainted  with,  and  understand  that  it 
ended  in  a  compromise. 


Vol.  IIL 


Pp 


referred 
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Antrobus 

If. 

Davidson. 


referred  to  the  Master  to  ascertaia  what  turn  it  will  be 
proper  to  set  apart  to  answer  the  demands  to  which  th% 
Plauiti&  m^y  eventually  become  liable  on  account  of 
the  agency  of  Ross  and  Ogilvie. 

The  Master  qf  the  Rolls.  . 

The  first  point  to  be  considered  is,  in  what  relaUon 
the  parties  to  this  bond  stood  to  each  other  at  the  time 
of  its  execution. 


Government  aU 
lowing  the  col- 
onel of  a  regi- 
ment to  appoint 
his  own  agent, 
the  colonel  is 
answerable  for 
such  agentt  not 
by  virtue  of  any 
security  which 
he  gives  to  Go- 
vernment«,but 
by  operation  of 
law. 

In  the  case  of 
an  ordinary 
money  bond, 
there  is  no  dis- 
tinctiony  upon 
the  face  of  it, 
between  prin- 
cipal and  surety. 
Secus^  in  the 
case  of  an  in« 
demnity  bond, 

where  the  sure- 
ty expressly 
stipulates  for 
the  act  of  his 
principal. 


Government  allows  the  colonel  of  a  regiment  to 
appoint  his  own  agent.  The  "colonel  is  answerable  for 
such  agent,  not  by  virtue  of  any  security  which  he  gives 
to  Government,  "but  because  the  law  throws  that  respon- 
sibility on  the  principal.  Large  sums  of  pubh'c  money 
pass  directly  into,  the  hands  of  these  agents^  and  accounts 
are  kept  and  settled  with  them  by  Government,  subject, 
however,  to.  the  ultimate  liability  of  the  ccdonel,  by 
whom  they  have  been  appointed.  The  colonel,  bow- 
ever,  takes  security  from  his  agent  to  indemnify  hiQiseir 
against  the  consequences  of  such  liability. 

In  the  case  of  an  ordinary  money  bond,  there  is  no 
distinction  upon  the  face  of  it,  between  the  principal  and 
the  surety :  but  it  is  otherwise  in  the  case  of  a  bond  of  in- 
demnity. In  the  present  instance^  Mr.  Davidson  stipu- 
lates for  no  act  of  his  own :  he  had  jio  money  to  receive^ 
no  account  to  settle ;  but  as  surety  for  Messrs.  Bo9$  and 
OgilviCf  he  engages  that  they  shall  duly  accountf  and 
that  he  will  indemnify  Sir  WilUam  Fcnxett  against  the 
consequences  of  their  neglect  or  de&tilt  In  doing  this 
Mr.  Davidson  incurred  a  defuiite  l^al  obligation. 
Then  the  first  question  that  arises  is,  why  should  the 
Plaintifis  come  into  a  court  of  equity  to  enforce  a 
mere  1^1  obligation  ?  They  say,  because,  as  the  re- 
presentatives of  Sir   William  FawcctU  they  stand,  in 
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the  sUuation  of  a  surety,  and,  as  a  i^urety,  are  entitled 
IQ  equity  to  a  relief  which  they  cannot  obtain  at  Ism. 
It  is  true  tliat  a  surety  may  come  here  to  compel  the 
principal  to  relieve  him  of  his  liability,  by  paying  off 
the  debt.       But  Sir   WUUam  Fcewcetf^  representatives 
and  Davidsm  do  not^Btand  in  the  relation  of  principal 
and  sure^  in  the  sense  in  which  the  rule  of  equity  consi- 
ders that  relation*  Whatever  loss  there  may  be^  it  is  true, 
will  ultimately  fall  on  Daoidson^  and  therefore  in  a  certain 
sense  Davidson  may  be  legally  considered  the  principal 
debtor ;  but  in  equity  he  is  no  more  the  premier  debtor 
than  Sir  WiUiam  tttaxeit.      Both  are  answerable   for 
Boss,  and  Qgilviej  and  though  Dandsan  is  bound  to 
keep  Sir  WiBiam  FameU  indemnified,  that  obligation 
does  not  arise  out  of  any  principle  of  equity,  but  is 
created  by  special  convention  between  the  parties.     Ex-* 
cept  for  the  bond,  Davidson  would  have  nothing  to  do 
with  the  debts  of  Boss  and  Ogilvie.     The  bond,  tfaere^ 
fore,  which  alone  created,  must  determine  the  extent  of, 
his  liability.     There  is  no  principle,  upon  which  a  court 
of  equity  can  extend  the  legal  eifect  of  the  bond.     Its 
legal   effect  is  to  protect  against  the  consequences  of 
future  deficiencies,  but  not  to  entitle  the  party  to  call  for 
anticipated  and  precautionary  payment,  by  way  of  pre- 
venting the  risk  of  his  being  hereafter  damnified.    I  say 
this  upon  the  supposition  that  a  debt  had  been  actually 
established  as  due  to  the  public ;  but  of  this  there  is 
no  evidence,  beyond  the  mere  assertion  of  the  Undet- 
Secretary  at  War,  and  that  made  not  by  way  of  claim 
upon  Boss  and  Ogilvie^  but  merely  in  answer  to  the 
applicatioi^  of  Sir  WiUiam  Fawcetfs  representatives  to 
ascertain  what  tliat  claim  might  probably  amount  to 
from  the  then  state  of  the  accounts.  The  ^8225. 1 158^., 
stated  to  be  the  amount  of  payments  for  which  Sir 
WiUiam  had  become  responsible,  in  the  first  letter  fi*om 
the  War  Office,  soon  after  the  bankniptcy  of  Ross  and 

P  p  2  Ogilvie, 


1817. 
Antrobihi 

V. 

Davidsoit. 
A  surety  may, 
in  equity,  com-« 
pel  his  principal 
to  relieve  him 
of  his  liability 
by  payment  of 
the  debt 
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OgilWi  was  not  ckinied  by  Government  in  respect  ofm 
debt  actually  due  from  Boss  and  OgUoiej  but  in  "tespetX 
of  unpaid  bills,  which  had  been  taken  up,  and  for  which 
the  Paymaster-General  had  become  answerable.  The 
apptication  was  therefore  made  to  the  representatives  of 
Sir  William  Fawcett  to  replace  those  securities,  without 
regard  to  the  balance  which  might  ultimately  be  found 
to  be  due  to  the  agents  upon  a  general  account  with 
f Government;  and,  from  its  subsequent  silence^  it  must 
be  taken  .  that  Government  had  sufifered  than  to  paaa 
into  that  general  account. 


The  account  transmitted  to  Sir  WilUam^s  represent- 
atives in  1815  contained  the  whole  demand  which  Go- 
vernment then  supposed  itself  to  hafve  upon  Sir  WiUianfs 

•  estate,  accompanied  with  a  statement  that  the  balance 

.was  more  likely  to  be  increased  than  diminished. 
There  is  no  evidence  that  any  sum  of  money  in  parti- 

.cular  was  at  that  time  actually  due  from  Bess  and 
OgilvietQ  Government  The  dicta  in  the  cases  cited  (d) 
furnish  no  authority  for  the  demand  mode  in  this  in- 
stance; for  they  presume  that,  even  where  a  prcqper 
surety  comes  into  equity  to  compel  payment  of  a  debt  by 
the  proper  principal,  he  is  able  to  tell  what  that  debt  is. 
Can  a  surety  say  to  his  principal,  *'  Bring  money  into 
"  Court  by  way  of  deposit,  because  it  may  eventually 
^'  turn  out  that  a  debt  may  be  found  to  be  due  by  you 

.  ^'  lor  which  I  may  become  answerable"  ? 


What  is  heve  asked,  is  to  have  a  new  sieourity,  and 
one  of  a  totally  different  sort  from  that  which  Davidson 
.  consented  to  give,  —  a  security  by  deposit  of  money,  in- 
stead of  a  security  by  personal  obligation. 

(a)  Of  Lord  Keeper  North  in  Randagh  v.  Ha^eSf  1  Vem. 
190.;  and  ofSirJosephJeiyUinLe^v.  Rook,  Mo8.318. 

There 
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There  is  no  analogy  in  this  case  to  the  provision 
which  the  Court  sometimes  makes  for  an  unascertained 
debt,  as,  for  instance,  where  it  refuses  to  direct  a  distri- 
bution of  the  estate  among  residuary  legatees,  if  ^prised 
that  there  are  existing  claims  to  which  the  executors 
may  eventually  become  liable,  in  respect  of  covenants 
which  their  testator  has  entered  into.  («)  TTie  Court 
is  not  administering  Mr.  Davidson^s  estate.  It  is  not 
called  upon  to  distribute  the  residue,  while  it  is  uncer- 
tain whether  a  claim  may  not  be  made  on  the  executor 
in  consequence  of  this  bond-  The  executor  is  not  seek- 
ing its  protection  against*  an  eventual  legal  liability.  But 
a  person,  who  is  as  yet  no  creditor,  and  who  may  never 
become  one^  is  claiming  to  force  out  of  the  hands  of  the 
executor  the  utmost  extent,  of  what- can  ever  become^ 
due.  I  cannot  make  such  a  decree^  without  laying  it 
down  as  a  rule,  that,  whenever  a  person  bound  in  an* 
obligation  of  this  sort  dies,  a  court  of  equity  will  compel 
his  executor  to  bring- into  Court  the  whole  amount  of - 
the  penalty  of  the  bond.  I  can  find  no  trace  of  the  ex- 
ercise of  any  such  jurisdiction,  and  therefore  must  dis- 
miss the  bilL 

Bill  dismissed,  with  costs. .. 


S&l 


idi7. 


Antrobus 
Davidson. 


{a)*See  Simmons  y.^ BoUandf  ante,  p.5i7« 
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GREGORY  and  PARKER  w.  WILLIAMSL 

• 

npHE  Bill  made  the  following  case.  In  August^  18 13^ 
'^  the  Plaintiff  Gregory  being  in  the  occupatioD  of  a 
certain  farm  as  tenant  to  the  Defendant,  and  having  a 
considerable  farming  stock  and  crops  thereon,  with  the 
Defendants's  consent  gave  up  the  possession  of  the  farm 
to  the  Plaintiff  Parker,  who  thereupon  agreed  to  give 
him  {Gregory)  the  sura  of  j£\0G9.  7^«  6^*  (the  estimated 
value)  as  a  consideration  for  the  stock  and  crops,  of 
which  he  also  took  possession;  and,  not  being  able  to 
)iay  the  amount  at  the  time,  gave  his  promissory  note 
for.  the  same,  payable  on  the  2d  of  February^  1B15» 


Rolls. 
Dec.  4— 8. 

W.  landlord  to 
P.,  having  tlie 
power  to  dis« 
train  for  rent  in 
arrear,  and 
having  actually 
distrained  for 
party  and  being 
a  creditor  of  P. 
for  money  Icnt^ 
as  well  as  for 
rent  in  arrear, 
upon  P.'s  re- 
presenting to 

him  that  he  is  also,  indebted  to  G.  to  the  amount  of  about  j^900,  for 
which  he  is  in  fear  of  arrest  and  about  to  leave  the  country,  undertakes 
that  if  P.  will  give,  up  to  him  the  farm,  and  execute  an  assignment  of 
all  his  property,  he  will  pay  G.'s  debt  in  the  first  instance,  out  of  the 
proceeds^  and  apply  the  residue  in  satisfaction  of  his  own  demand,  and 
the  surplus  (if  any)  to  P.,  who  executes  a  bill  of  sale  to  W.  accordingly 
on  the  faith  of  such  undertaking. 

Upon  the  bill  of  G.  and  P.,  this  agreement  was  enforced  against  W, 
to  the  extent  of  j£900,  the  alleged  amount  of  G.'s  debt,  but  no  further; 
tlie  actual  debt  having  proved  to  exceed  that  amount ;  and  not  pre- 
vented from  having  e£Pect,  either  by  the  circumstance  that  P.'s  property 
fell  short  of  the  estimated  aroounty  or  of  P.'s  being  at  the  time  indebted 
to  other  persons  besides  G*  and  W.y  which  formed  no  part  of  the  con- 
sideration for  the  agreement,  although  noticed  in  W.*b  undertaking  as 
having  been  represented  otherwise. 

The  engagement  not  to  pay  G.  in  the  first  instance,  not  being  made 
directly  to  G.  but  through  the  medium  of  P.,  by  whom  also  the  consi- 
deration was  furnished,  P.  held  in  a  court  of  equity  to  be  a  Trustee 
for  G.  But  qtucref  if  the  Plaintiffs  could  recover  at  law  upon  such  an 
agreement. 


with 
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with  interest.  After  this  arrangement  was  conchideJ, 
Pother  held  the  iarm^  as  tenant  to  the  Defendant,  till  be 
quitted  the  same  on  the  occasion  of  his  executing  the 
bill  of  sale  after  mentioned.  On  ihe  ist  of  January^ 
1815,  there  being  a  considerable  amount  of  rent  in 
arrear,  and  Parker  being  moreover  indebted  to  the 
Defendant  j£539.  13«.  for  monies  advanced,  the  De» 
fendant  distrained  on  the  premises;  and  P^tt^/t  being 
then  desirous  to  pay  oiFthe  sums  so  due  to  the  Defend- 
ant, as  well  as  his  debt  to  Gregory^  tlie  Defendant 
undertook  that,  if  he  {Parker)  would  give  up  the  farm, 
and  assign  to  him  (the  Defendant)  all  his  stock  and 
crops  thereon,  and  all  other  his  property  and  effects, 
he  (the  Defendant)  would,  out  of  the  produce  thereof, 
in  the  first  place  pay  what  was  due  to  Gregoty  on  the 
^promissory  note^  and  apply  the  residue  (so  far  as  the 
same  would  extend)  in  satisfaction  of  his  (the  Defend- 
ant's) demand,  and  pay  the  surplus  (if  any)  to  Parker. 
Parker  consented  to  the  terms  proposed,  and,  upon  the 
faith  thereof,  executed  to  the  Defendant  a  bill  of  sale  of 
all  his  property  accordingly;  whereupon^  for  the  better 
securing  the  performance  of  his  undertaking  to  pay 
Gregon/^  debt  in  the  first  instance,  he  (the  Defendant) 
gave  to  Parker  the  following  undertaking  in  writing. 


1817. 


Grsgort 

V. 

Williams. 


^  Mr.  WiUiams  will  satisfy  Gregon^s  demand,  whicli 
><  be  apprehends  is  about  j£900,  upon  Parker'^  renn- 
et qnishing  possession  of  the  farms,  and,  assigning  to 
'<*  him  all  his  pn^perty.  This  he  bonsents  to,  that 
^*  Parker  may,  if  he  sees  it  convenient,  continue  in 
^  the  kingdom,  and  be  released  from  all  demands^ 
^  Mr.  WiUiams  ccmceiving  that  there  are  only  his  and 
<>  Gregorys  debts  owing  by  Parker.  —  28th  Jan.  IBIB.** 


At  this  time,  Gregory  was  abseiit,  and  at  a  distance ; 
and  Parker  J  trusUng  to  the  Defendant  to  communicate  to 
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1817. 


Gregort 
Williams. 


GregOfy  the  arrangement  they  had  come  to,  (which  he^ 
the  Defendant,  undertook  to  do,)  and  not  doubting 
Gregon/s  consent  to  the  same,,  quitted  the  &rQi,  and 
gave  up  his  effects  accordingly ;  notwithstanding  whidi^ 
the  first  intimation  given  to  Gregory  of  any  arrangement 
between  them,  was  by  a  letter  from  the  Defendant's 
solicitor,  dated  the  30th  of  January^  1815,  and  which 
was  in  the  terms  following. 


<^  Sir, — Mr.  Williams  having  made  a  distress  upon 
Mr.  Parket^s  goods  for  a  considerable  sum  for  arrears 
of  rent,  Mr.  Parker  being  also  indd)ted  to  him  in 
the  sum  of  j£539.  135.  on  simple  contract,  for 
money  lent,  and  the  remainder  of  the  appraisement 
of  stock,  I  think  it  right  to  acquaint  you  herewitb, 
and  that  he  has  this  day  executed  a  bill  of  sale  to 
Mr.  Williams  for  the  last^mentioned  sum*  It  appean^ 
from  Mr.Parkef^s  statement  of  his  effects,  that  they 
amount  to  nearly  jS2000,  and  Mr.  W.  has  agreed 
that  you  should  share  with  him  in  proportion  to  the 
amount  of  your  respective  demands  under  the  bill  of 
sale,  if  you  should  signify  your  consist  thereto 
immediately.'' 


Upon  receiving  this  letter,  Gregoty  made  enquiries 
for  Parker^  in  order  to  ascertain  the  truth  of  the  trans- 
action ;  and  not  being  able  to  find  him,  and  unwilUng 
to  distress  him,  acceded  to  the  proposal  contained  in  the 
letter,  upon  the  faith  of  the  representation  thereby  made : 
the  bill,  however,  alleging  that  he  so  acceded,  in  abeolnle 
ignorance  of  the  Defendant's  having  made  such  promise^ 
and  undertaking  as  before  mentioned ;  the  fiict  of  his 
having  done  so  being  since  made  known  to  Gregory  by 
a  mere  accident. 


The 
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The  bill)  stating  these  circumstances,  prayed  ^  disoK 
very,  and  an  acconnt  of  what  was  due  to  the  Plaintiff 
Gregory  for  principal  and  interest  on  the  promissory 
not»;  and  that  it  might  be  declared  that  he  {Gregory) 
was  entitled  to  have  the  same  paid  him  by  the  Defend- 
ant out  of  the  proceeds  of  the  iptopcsiy  assigned  to  him 
by  the  bill  of  sale^  in  the  first  instance^  and  in  preference 
to  the  satisfaction  of  the  Defendant's  demand;  and  that 
the  Defendant  might  account  for  the  property  so  assign- 
ed, and  the  proceeds  thereof,  and  pay  to  him  thereout 
what  should  be  so  found  due  upon  the  said  promissory 
note  accordingly. 


1817. 


Gbeoory 
Williams. 


It  appeared  by  the  answer  of  the  Defendant,  that,  pre- 
vious to  his  agreement  with  Gregory  to  take  of  him  the 
larm  which  he  {Gregory)  rented,  the  Plaintiff  Parity  had 
held,  and  then  continued  to  hold,  another  &rm  of  the 
Defendant      That  the  valuation  at  which  Parker  took 
the  stock  and  crc^  on  Gregorjf^  fiurm  being  very  high^ 
and  farming  having  then  become  an  unprofitaUe  busi- 
ness, the  Defendant,  (who  was  a  large  creditor  of  Porit^s 
for  rent  in  arrear  and  monies  advanced,)  upon  the  un- 
derstanding that  he  {Parker)  had  no  other  creditor 
besides  himself  and  Gr^ory^  did,  with  a  view  to  his 
{Parker^ %)  benefit,  towards  the  end  of  1814,  propose  and 
agree  to  take  the  security  of  his  stock  (estimated  by 
Parker  himself  at  jS1990,)  and  to  make  an  abatement  in 
the  rent  of  the  farms ;  notwithstanding  which,  Parker^  be» 
ing  under  excessive  alarm  of  an  arrest  by  Gregory^  shortly 
afterwards  absconded ;  and  thereupon^  in  order  to  relieve 
him  from  the  apprehensions  so  entertained  by  him,  the 
Defendant  directed  his  solicitor  to  make  to  Gregory  the 
proposal  contained  in  his  letter  of  the  30th  of  Jamiary^ 
18] 5,  to  which  he  {Gregpty)  acceded,  as  was  mentioned 
in  the  bilL     That  on  the  28th  of  January^  before  the 
execution  of  the  bill  of  sale  (which  was  also  exteuted  on 

the 
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Gbbgort 

V. 

Williams. 


« 

the  30th),  the  Defendant  sent  in  a  distress,  both  upon 
Parkef^g  original  farm  for  sS798j  and  on  the  farm  which 
he  had  taken  fi'om  Gregory  for  j^532,  rent  in  arrear  ; 
and  tliat  the  whole  of  the  stock  and  crops  on  the  first 
farm  were  seised  under  the  distress  on  the  said  28th  of 
January^  and  the  clear  amount  received  by  the  Defend- 
ant by  sale  thereof  was  only  £AZ^.  \2s.  Sd.^  leaving  a 
balance  of  j£3G4.  75.  4rf.  on  the  said  arrear  of  rent  there- 
on. That  the  whole  amount  of  the  stock  and  crops 
taken  under  the  bill  of  sale  upon  the  other  fiirm  was 
j£761.  iSs*  3d. J  leaving  a  surplus,  beyond  the  rent  in 
arrear  due  in  respect  of  that  farm,  of  j&245.  19^.  lld^ 
being  all  that  the  Defendant  had  received  under  the  bill 
of  sale,  and  all  that  remained  of  Por^^'s-eficcts  to  pay 
the  Defendant's  general  debt  from  Parker  €f:€5S9.  ISs., 
besides  the  balance  of  j€'364.  75. 4d.y  on  the  rent  in  arrear 
of  the  first-mentioned  farm;  but  the  Defendant  stated 
that  he  was  willing  to  account  with  Gregory  for  bk  pro- 
portion of  such  surplus,  and  insisted  that  in  so  donig  he 
would  have  satisfied  the  proposal  so  made  on  bis  part  to 
Gregory^  which  (he  said)  was  the  only  proposal  or  oAr 
ho  ever  made,  or  intended  to  make,  to  Gr^oryy  for  that 
his^ letter  to'Parker  of  the '28th  was  never  intended  hj 
him  as  a  promise  or  undertaking,  but  merely  as  a  private 
firiendly  communication  to  Parker^  made  in  the  ccmfi- 
dencelhat  his  representations  of  the  amount  of  Gregp/rjft 
debty  and  as  to  his  being  his  {Parkei'%)  sole  creditor 
•besides  the  Defendant,  and  as  to  the  supposed  estimate 
of  his  property  to  answer  the  same,  were  correct,  but 
which  turned  out  in  every  respect  to  be  feke. 

He  therefore  submitted,  that  he  (the  Defendant) 
ought  not  to  be  held  bound  by  any  promise  or  nnder' 
taking  so  made  to  Parker ;  but,  if  the  Court  should  be 
t)f  opinion  that  the  Plaintiffs  were  entided  to  claim  any 
thmg  of  him  under  or  by  virtue  of  his  letter  of  the  2eth  of 
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Jatttiaty,  then  he  submitted  that  his  (the  Defendant's} 
Undertaking  by  that  letter  could  not  be  extended  beyond 
ike  amount  of  j^lKK),  therein  supposed  to  be  the  amount 
of  Gregoty^s  demand.  He  also  insisted  that  the  question^ 
whether  or  not  the  said  letter  contained  a  valid  promise 
or  undertaking  to  satisfy  any  and  what  debt  o( Parker  to 
Gregory,  was  a  question  altogether  at  law,  and  craved 
the  benefit  of  that  objection  to  the  bill  as  if  he  had 
demurred  thereto.  He  denied  that  the  bill  of  sale  was 
executed  upon  the  conditions  in  the  bill  alleged,  or  upon 
the  faith  of  such  undertaking  by  the  Defendant  as 
therein  mentioned ;  but  admitted  that  Parker  did  in  &ct 
execute  such  bill  of  sale  for  such  purposes  only  as  ap- 
peared by  the  instrument  itself;  whereby,  itfter  reciting 
that  a  considerable  sum  of  money  was  then  doe  and 
owing  from  Parker  to  the  Defendant  for  rent  and  furrean 
of  rent,  which  would  altogether  amount  to  ^1850,  for 
part  of  which  he  (the  Defendant)  had  made  a  distress^ 
and  intended  to  make  a  distress  for  the  remainder;  and 
that  there  was  also  due  and  owing  from  him  {Parker) 
to  the  Defendant,  for  simple  contract  debts,  the  forther 
ftum  of  jS539  and  upwards,  which  he  [^Parker^  was 
ivilling  should  be  paid  and  satisfied,  so  far  as  his  eflfectSf 
after  the  payment  thereout  of  the  sud  jSISSO,  would 
extend ;  it  was  witnessed  that,  for  the  considerations 
flierein  mentioned,  he  {Parker)  sold,  assigned,  &c  to 
the  Defendant,  his  executors,  &c.  all  his  live  and  dead 
stock  (and  other  the  particulars  therdn  mentioned)  to 
hold.  Sec,  without  rendering  any  account,  or  being  ac« 
countable  to  him  (PaTkcT\  otherwise  than  that  the  De* 
fendant  should  pay  to  Parker  all  monies  which  should 
come  to  his  (the  Defendant's)  hands  from  the  sale  of  the 
effects,  and  should  remain  after  payment  of  the  j61350 
and  d£539,  and  the  costs  of  the  distresses  and  bill  of 
sale,  and  of  settling  tho  said  effects* 


1817. 


Grxgort 
Williams. 


A  great 


uss. 
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A  great  deal  of  evidence  was  gone  into  on  the  part  of 
the  Defendant,  in  support  of  the  allegations  made  by. 
his  answer;  the  effect  of  which  may  be  suffidoitly 
collected  from  His  Honor's  judgment. 

Metri  and  Homey  far  the  Plaintiffs* 


Sir  Samuel  Romilly  and  Wilson^ tor  the  Defendant*. 

£The  substance  of  the  arguments  on  each  side  may  aba* 
be  fiilly  collected  from  the  judgment]  ^ 

The  Master  of  the  Rolls. 

As  things  have  turned  out»  it  appears  that  Miv. 
WiUiams  has  entered  into  a  very  disadvantageous  agrees 
ment ;  but  the  question  is.  Whether  there  be  any  equit-- 
ab}e.  grounds  on  which  he  can  be  exempted  frota  the 
performance  of  it»    He  was  himself  the  judge  of  the 
advantages  and  disadvantages-  of  obtaining  that  which* 
he  asked  for  from  Mr.  Parkery  namely^  the  relinquidip 
ment  of  the  two  farms  and  the  bill  of  sale  of  his  pnK 
perty.     He  knew  all  his  rights,  and. all  his  powers  as  % 
landlord.    He  knew  that  he  had  executed  one  distress. 
He  knew  that^  in  twa  days  more^  he  could  distrain  tot 
a  further  claim  of  rent.    It  was  for  him  to  consider 
whether  he  would  abide  by  hb  rights  as  landl<ml,  oir 
s^pulate  with  Mr.  Parker  for  the  inunediate  conveyance 
of  all  his  property,  whatever  it  might  be,  whether  more 
or  less  than  the  amount  of  the  rent^  and  for  the  inmiet 
diate  relinquishment  of  the  two  farms ;  and  he  says,  I 
Ihink  it  for  my  advantage  to  stipulate  for  this,  though  I 
could  by  distress  secure  the  payment  of  the  rent.    The 
offisr  he  makes  is  to  pay  Mr.  Gregorys  debt^  considering 
it  to  amount  to  a  certain  sum.    The  bill  of  sale  is  eace- 
cuted.    He  obtains  what  is  stipulated  for,  and  die  eflectr 
are  disposed  of.     It  is  impossible  to  restore  the  partiea 
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^back  again  into  the  situation  in  which  they  stood  before 
•this  agreement  was  entered  into. 

The  way  in  which  I  apprehend  the  second  agreement, 
t>r  rather  the  letter  written  by  Mr.  Williamfs  attorney, 
and  which  produced  the  acceptance  on  the  part  of  Mr. 
Gregory^  is  introduced,  is  this.    The  Plaintifis  are  ap- 
prehensive that  they  may  he  met  by  Mr.  WiUiamSy  with 
a  defence  that,  at  a  subsequent  period,  Mr.  Gregory  had 
assented  to  a  different  arrangement,  namely,  to  take  his 
share  of  the  surplus  that  might  remain  after  the  dis- 
charge of  the  distress  which  Mr.  Gregory  had  laid  on. 
Ifow,  they  say  we  are  not  bound  by  that  assent  so  given, 
because  we  were  kept  in  the  dark  with  respect  to  the  first 
^engagement ;  and  I  should  certainly  be  of  that  opinion, 
because^  if  Mr.  Williams  meant  to  propose  to  Mr.  Gregory 
•a  variation  of  the  bargain  which  he  had  been  willing 
,to  enter  into  with  Mr.  Parker^  he  should  have  distinctly 
fitated  to  him  what  that  bargain  was,  and  asked  him 
whether  he  was  willing  to  relinquish   the  benefit  he 
possessed,  and  to  enter  into  a  new  arrangement ;  but 
Mr.  Gregory^  at  the  time  he  consents    to  a  second 
;arrangement,  is  totally  uninformed  of  the  existence  of 
the  first ;  and,  therefore,  I  conceive  it  is  impossible  Mr. 
Gregory  can  be  bound  by  his  acceptance  of  the  pro^ 
position. 

It  is  then  s^d,  that  supposing  it  is  upon  the  first  en- 
gagement that  Mr.  Gregory  is  to  proceed,  they  ought  to 
have  gone  to  law,  and  to  have  recovered,  as  upon  an  un- 
dertaking in  writing  to  pay  the  debt  of  another  person, 
inasmuch  as  such  an  undertaking  is  undoubtedly  valid 
at  law.  Now,  it  may  be  a  doubt  whether  they  could 
have  recovered  at  law  upon  this  agreement ;  for  the  en- 
gagement is  not  made  directly  to  Gregory ;  it  is  made 
to  Parker  only ;  and  the  consideration  is  furnished  by 

Parker  ; 
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Parker  ;  for  it  U  Parker  alone  that  does  the  acts  which 
constitute  the  consideration  for  the  agreement*  Gr^ 
gory  himself  furnishes  no  part  of  that  consideration ; 
and  he  is  no  party  to  the  contract.  Parker  acts  as  his 
trustee;  and  Gregory  may  derive  an  equiteMe  ri^rt 
through  the  mediation  of  Paries  agreement;  but  I 
think  it  would  be  at  least  questionable  whether  he  oould 
have  maintained  an  action  at  lam.  It  seems  to  me  lice 
the  ca8e(«)  where  a  person  promised  the  wife  of  a& 
intestate^  that*  if  she  would  let  his  name  be  used  in  the 
administration,  he  would  make  up  the  deficMocy  of  as- 
aets  to  pay  the  intestate's  debts.  Lord  HardwMt  wM 
that  that  was  an  engagement  whidi  could  be  made 
good  only  in  a  court  of  equity ;  for  that  it  was  ooliiitfde 
to  the  creditors :  —  that  they  could  claim  therefore  ooJ^ 
throu^^  the  wife^  but  that  they  were  entitled  to  the  p«^ 
farmance  of  a  promise  made  to  her,  because  it  waa  to  be 
considered  as  made  to  her  in  trust  for  them.  So  hen^ 
Ot^oey  has  a  right  to  insist  upon  the  benefit  of  the 
promise  made  to  Parker. 


\ 


Then  it  is  said,  that  the  engagement  ought  not  to  hiad 
WilUams^  unless  it  turned  out  that  all  the  circumstances 
were  as  he  supposed  them  to  be;  and  that,  as  it  ^)pears 
there  were  other  debts  besides  his  own  and  Chr^gory% 
he  entered  into  the  agreement  under  a  mistake,  or  ri- 


(a)  TomUnion  v.  Gill,  Amb. 
S3(K|  where  also  Lord  Hard^ 
mcke  says,  <<  The  Plaintiff  is 
"  proper  for  relief  here,  for 
«  two  reasoD8^r<l|  He  could 
**  not  maintain  an  action  at 
**  law,  for  the  promise  was 
«  made  to  the  widow ;  but 
^  he  is  proper  here,  for  the 


**  promise  was  for  the  bene- 
^*  fit  of  the  creditofs^  ni 
**  the  widow  is  a  trustee  Sk 
''  them.  2dly,  The  biU  ii 
<<  brought  for  an  acoouot» 
**  and  that  draws  to  it  reUef, 
**  like  the  common  case  sf  s 
<«  bill  to  be  paidadeheost 
*<  of  Msets." 
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iher  upon  a  condition)  which  has  not  been  performed, 
inasiftuch  as,  tfaerejbeii^  other  debts,  his  object  has 
not  been  efiected,  which  was  to  clear  Parker  of  all  his 
debts,  and  to  enable  him  to  remain  in  the  kinjgdom  if 
be  thought  fit ;  but  I  apprehend  that,  inasmuch  as  Par^ 
ier  does  not  disclose  to  WiUiams  that  tliere  are  any 
other  debts,  but  makes  a  bill  of  sale  without  stating  that 
any  other  exists,  that  is,  on  his  part,  equivalent  to  an  as- 
sertion, that  those  other  debts  are  of  no  consequence  to 
the  object  which  WiUiams  and  he  had  in  view ;  that  they 
are  not  such  debts  as  he  is  likely  to  be  harassed  for, 
and  the  payment  of  which,  or  the  pursuit  of  the  credit 
tors  for  whichy  would  be  Ukcly  to  drive  him  firom  the 
kingdom.  It  appears,  on  WUUam^n  own  statement, 
that  Parker^s  great  fear  was  his  being  arrested  by  Gre^ 
gory;  that  it  was  chiefly  for  the  purpose  of  guarding 
against  the  consequences  of  his  demand,  that  Williams 
thoi^ht  it  necessary  to  interfere;  and  that  iPtiricT^s  in- 
tention to  relinquish  the  kingdom  was  caused  entirely  by 
his  apprehension  of  Gregory.  Therefi>re,  when  Park^ 
agrees  to  make  the  bill  of  sale,  not  mentioning  the  other 
debts,  it  is  as  much  as  if  he  said,  I  do  not  care  for 
those  other  debts,  —  those'will  not  prevent  my  remain- 
ing in  the  kingdom.  I  shall  be  satisfied  with  what  you 
do  for  me  in  paying  Gregory.  Therefore  I  do  not  ap- 
prehend that  this  can  be  considered  as  a  condition,  on 
the  failure  of  which  there  is  no  agreement  between  the 
parties.  As  to  the  question,  whether  this  amounts  to 
an  agreement  to  pay  the  whole  of  Gregon^s  debt,  what- 
ever it  may  be,  or  only  to  the  extent  of  j6900,  I  appre- 
hend it  can  be  taken  only^  as  an  engagement  to  pay 
j£900,  unless  the  debt  had  happened  to  be  only  a  trifle 
more  than  j6900,  so  as  to  answer  the  words  <^  about 
«<  j^SOO,**  and  for  this  reason,  that  it  does  not  appear 
that  Parker  did  disclose  to  WiUiams  what  the  true  state 
of  his  debt  to  Gregory  was ;  *—  it  does  not  appear  that 

he 
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he  informed  him  it  was  not  merely  afidOO,  or  about  ^BOOi 
but  nearly  j£ I IOO9  that  was  due  to  Gregory.  Thai 
4:ould  Parker  be  heard  to  say,  when  he  gets  Williams  to 
enter  into  this  agreement,  on  the  supposition  thd^nly 
jB900  was  due,  that  Williams  should  pay  whatever  was 
due  ?  His  silence  at  the  time  would  debar  him  from 
setting  up  any  such  claim.  It  would  be  a  fraud  upon 
WilUamSf  knowing  that  there  was  a  larger  sum  due^  to 
acquiesce  apparently  in  Williatn^s  statement  that  it  was 
a  less  sum  that  was  due.  Then,  if  Parker  could  not 
daim  the  payment  of  a  larger  sum,  neither  can  Gre^ 
gory  i  because  Gregory  can,  in  this  case^  claim  only 
through  Parker*  There  is  no  engagement  with  him- 
.adif  —  he  can  claim  the  performance  of  such  agreement 
only  as  has  been  entered  into  with  Parker;  and  I  ap^ 
prehend  that  the  engagement  with  Parker  must  be  con- 
sidered to  be  only  to  pay  a  debt  of  j^900,  or  thereabouts. 
I  am  of  opinion,  therefore^  that  it  is  only  to  the  extent 
of  j^900  that  Mr.  Williams  has  bound  himself  to  make 
good  Gregorys  debt. 
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BE*JJAMIN  VULLIAMY  and  B.  LEWIS  VUL-        Nov.  17. 27. 
LIAMY,        ....        Plaintiffs.       ^a-  8»  9- 12- 

AND  SeeDnayne, 

V.  Nome.  ante. 
WILL.  NOBLE,    L.   WILSON,   J.  MORRIS,     voLi.p5S0 

J.  DORIEN,   SAM.   PEPYS  CGCKERELL, ' 
F.  BOOTH,    and   the  Governor  and  Company 
of  the  BANK  of  ENGLAND,    •    Defendants. 

IN  the  year   1793,   William  DevayneSf   Thomas  Crqftf     V.,  a  customer 
JohnDaweSy  and  the  defendant  Noble,  carried  oni  of  the  banking* 
business  as  bankers,  in  partnership,  under  the  firm  of     ouse  of  Zi. 
Q-qfly  DevayneSj  and  Co.     During  the  same  and  the   /•      ^   *\t 
following  year,   the  Plaintiff  Benjamin  Vullinmt/i  who   partner  in' the 
kept  cash  with  the  said  bankers  on  his  own  private  ac-t  g^.^,   ^  ^^^  ^^ 
count,  borrowed   of  them  several  sums  of  money,  to^  stock  by  way 

.  of  security  for 
money  bor- 
rowed of  them,  and  gives  notes  for  the  amount,  payable  on  the  stock 
being  re-transferred  to  him.  He  pays  off  these  notes,  and  afterwards 
borrows  a  further  sum  on  the  joint  note  of  himself  and  his  son,  without 
calling  for  a  rertransfer.  The  stock  so  transferred  having  been  blended 
with  other  stock,  of  which  AT.  was  in  like  manner  possessed  by  way 
of  security  for  other  customers,  is  sold  by  the  partnership,  and  the 
produce  applied  to  the  use  of  the  partnership,  except  a  small  ba» 
lance  still  remaining  in  the  name  of  jV.  2>.  (another  of  the  partners) 
afterwards  dies,  and  the  partnership  is  carried  on  without  any  alteration 
of  firm  till  the.surviving  partners  become  bankrupt.  On  the  bill  of  V, 
against  the  assignees  of  the  bankrupts,  and  againt  thie  representatives 
of  D.  it  was  decided  that  he  was  entitled  to  the  stock  remaining 
in  the  name  of  N.  (the  other  creditors  in  respect  of  stock  transferred 
having  been  satisfied  their  demands,)  as  being  sufficiently  appropri- 
ated ;  to  set  off,  against  the  joint  note  of  himself  and  his  son,  so  much 
of  the  money  received  by  the  partnership  out  of  the  sale  of  the  remain^ 
der  of  the  stock  as  was  equal  to  the  amount  of  duch  joint  note ;  to 
prove  the  residue  as  a  debt  against  the  estate  of  the  bankrupts ;  and  to 
recdve  from  D/a  estate  the  amount  of  the  deficiency^ 
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the  amount  of  jf  8500,  and  to  secure  the  payment  of 
the  money  so  borrowed,  signed  notes,  drawn  by  NobUj 
(one  of  the  partners,)  by  which  he  engaged  to  pay  to 
the  partnership  the  several  sums  so  borrowed,  on  their 
re-transferring  to  him  (the  FlaintiflP,)  or  his  t>fder, 
certain  proportional  sums  of  stock,  transferred  by  the 
Plaintiff  into  the  name  of  Noble^  (amounting  together 
to  ^8700,  £^  per  cent.  Bank  Annuities,  and  j£l425 
j£9  per  cent.  Reduced  Annuities,)  as  a  collateral -secarity 
for  the  payment  of  the  notes.  The  notes  were  dated 
respectively  the  10th  of  May  1793,  the  1st  of  Nooember 
1793,  and  the  6th  of  January  1794,  and  were  for  the 
respective  sums  of  j£850,  j^770  IO5.,  and  ^£6916  I25.'9d. 


In  September  1796,  Thomas  Croft  (one  of  the  partners) 
retired,  and  W.  Close  entered  into  the  partnership 
from  which  time  the  business  was  carried  on  by  De- 
vayneSf  Dawesj  NobUy  and  Close  till  Michaelmas  1800^ 
when  R.  H.  Croft  was  taken  into  the  partnership.  At 
Michaelmas  1803,  Close  retired,  and  Barwick  was  ad- 
mitted a  partner ;  after  which  the  business  was  carried 
on  under  the  firm  of  DevayneSf  Dawes,  Noble,  and  Co, 
and  continued  to  be  so  carried  on  by  die  surviving 
partners,  without  any  alteration  of  name,  after  the 
death  of  Devaynes  (another  of  the  partners),  which 
happened  on  the  29th  of  Naoember  1809.  The  bill 
charging  that  the  name  of  the  deceased  partner  con- 
tinued to  be  used  in  the  firm,  as  aforesaid,  vrith  the 
permission  of  his  representatives. 


The  bill  further  stated,  that  firom  the  respective 
times  of  their  several  transfers  of  stock,  the  first  named 
Plaintiff  continued  to  Iceep  a  private  cash  account 
with  the  firms  of  Crqfi,  Devaynesj  and  Co.,  and  Zte- 
vayneSf  Daooes,  Noble,  and  Co.  as  his  bankers,  down  to 
the  2d  of  jlfey  1810,  when  he  closed  his  private  ac- 
count 


That  this  note  was  written  by  Noble^  and  signed  by 
the  PlaintiflTy  and  by  him  delivered  to  Nobk  for  the  use 
of  the  partnership,  and  kept  by  them  until  the  amount 
was  paid  off  by  the  Plainti£^  on  the  2d  of  May  1810, 
when  the  note  was  re-de)ivered  to  him,  whereby  all  the 
private  debt  of  the  said  Plaintiff,  for  securing  whereof 
the  stock  had  been  so  transferred,  became  satisfied  and 
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count  with   the  partnership,  as  after  mentioned;  and,  i-^17- 

during  all  the  time  aforesaid.  Noble  received  the  divi- 
dends of  the  stock  transferred,  and  carried  the  same 

to  the  plaintiff's  account  in  the  partnership  books.  Noble 

and  OiI)ers, 

The  bill  then  proceeded  to  state,  that  in  1806 
both  the  Plaintiffs  (father  and  son)  borrowed  of  the 
banking-house  or  firm  of  Devaynes^  Dawes,  Noble,  and 
Co.,  j^300,  for  which  they  gave  their  joint  note,  dated 
the  2d  of  October  1806;  in  1807>  the  further  sum  of 
^990,  for  which  ihey  gave  their  joint  note,  dated  the 
2d  of  September  1807;  and  in  1809,  the  further  sum  of 
0^3000,  fur  which  they  gave  their  joint  note  dated  the 
2d  of  May,  1809;  amounting  together  to  j^4290,  so 
borrowed  by  the  Plaintiffs  on  their  joint  account 

That  VuUiamy,  the  father,  paid  off  all  the  £SSQO 
borrowed  by  him  on  his  private  account  (except  ^^2750) 
on  the  5th  oi  April  1809,  and  took  up  his  former  notes, 
and  gave  to  the  firm  ofDevaynes,  Dawes,  Noble,  and  Co. 
a  fresh  note  for  the  sum  then  remaining  due,  as  follows : 

<'  London,  April  5th,  1 809.  I  promise  topay  to  the 
<<  order  of  Messrs.  Devaynes,  Dawes,  and  Co.  the  sum 
**  of  j^2750,  with  lawful  interest,  for  value  received, 
**  they  transferring  to  me,  or  my  order,  ^£8700  4  per 
^*  cents.,  and  £1425  Red.  Ann.,  which  they  hold  as  a 
"  collateral  security.     JB.  Fulliamy" 
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lgl7.  eactiiigiiiibed,  and  die  Modt  oagte  to  have  been  re-trans- 

^  ferred;  bat  the  Mme  bong  ciMJilffrd  by  Ae  baokiog- 

9,  boose  to  remain  m  NoU^s  nsEBe  aa  a  collateral  secerity^ 

Koau  fat  the  nxyney  adTanced  to  boik  Plaintiffs  on  tbekr  joints 

notes,  and  the  I^aintiff  VwUiamy^  the  father,  havrng  a 
high  opinion  of  the  honour  and  solvency  of  the  housc^ 
be  (the  said  Plaintiff)  did  not  require  a  re-4ransier. 

On  the  Ist  oS  Angmt  1810,  a  commission  of  bankrupt 
issued  gainst  the  firm  of  Dmnfnes^  Dtrwes^  Noble^  and 
Cow,  under  which  the  Defendants,  Wilaonj  Mdrritf  and 
DorieHj  were  ^ypointed  a»ignecs ;  and  the  bill  further 
stated  that,  upon  the  failure  of  the  firm,  the  Plaintiff  Vd^ 
Uamfj  the  &ther,  applied  to  NobU  respecting  the  stodc  so 
standing  in  his  name  and  transferred  to  him  as  afore- 
said, and  demanded  a  re-transfer,  when  NoUe,  to  the 
Plaintiff's  great  surprise,  confessed  that  he  had,  with 
the  consent,  and  for  the  use,  of  the  banking-house^  and 
diuring  Devayne^s  lifetime,  sold  out  the  whole  stodc^ 
except  ^1444  85.  lOd.  4  per  cents,  and  j^l085  19s.  Sd* 
Red.  3  per  cents.,  which  last  sums,  he  admitted,  were 
then  still  standing  in  his  name,  part  of  the  stock  so 
transferred  to  him  as  aforesaid,  and  which  the  Plaintiff 
required  to  have  re-transferred  to  him  accordingly. 

The  bill  then  charged,  by  way  of  evidence^  that  the 
stock  transferred  to  NobU  was  the  property  of  VulU" 
.anu/f  the  father,  and  held  by  the  firm  only  in  tmst  fot 
him,  and  as  a  security  for  payment  of  the  money  due 
firom  him  to  them,  that  they  regularly  gave  the  naintiff 
credit  in  their  books  for  the  dividends,  down  to  the  time 
of  their  bankruptcy.  It  fiirther  charged  that  the  ^olt 
of  the  stock  (except  the  j^l444  Ss.  lOd.  4  per  pentiL 
and  ^1083  1 95.  5d.  S  per  cents.)  had  been  sokl  ont^  and 
the  money  ariang  from  the  sale  thereof  reodved  by 
Deoayus  in  liis  lifetime,  and  by  the  bankropft^  ar.by 
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NcbUy  by  their  direction,  and  the  produce  applied  to 
the  use  of  the  partnership.     That  such  stock  was  clan- 
destinely and  fraudulently  so  so^d  out  and  applied^  the 
Plaintiff  never  having  beeii  informed,  or  known,  thereof, 
until  after  the  house  had  stopped  payment,  when  NcbU 
acquainted  the  Plaintiff's  solicitor  therewith.    It  insisted 
that  the  j£4290,  which  remained  due  from  the  Plain- 
dfis  on  their  joint  notes,  ought  to  be  set  off  against  the 
produce  of   the  stock  so   sold  and  disposed  o^    the 
amount  whereof  was  charged  by  the  eldei"  Plaintiff  to 
constitute  a  debt  to  him  from  the  firm.     It  charged, 
moreover,   that  the  personal   estate  of  Devaynes  was, 
and  ought  to  be  considered  liable  to  the  elder  Ram- 
dff  for  the  amount  of  the  stock  sold  out,  or  for  so 
much   as  the  said  Plaintiff  could  not  set  off  against 
the  demand   of  the  bankrupt  in  respect  of  the  joint 
notes  of  himself  and  the  Co-plaintiff.      And  it  oonise- 
quently   prayed,  that  the  said  Plaintiff  might  be  d»-  - 
clared  .entitled  to  have  the  whole  of  the  stock  u>  txvfOr 
ferred   by  bim   to  Noble  for  the   purposes    aforesaid 
replaced  by'  the  assignees  by  and  out  of  the  estate  of 
the  bankrupts,  in  the  first  instance,  or  by  the  Defend- 
ants CockereU  and  Booths  {Devayne^s  executors,)  out  of 
the  assets  of  their  testator ;  that  accordingly  the  sunis  of 
j£l444  8s.  iOd.  4  per  cents,  and  ^£1083  19i.  5(L  3  per 
cents.,  residue  of  such  stock,  might  be  repaid  and  re- 
transferred  to  the  Plaintiff;  and  that  an  account  might 
be  taken  of  the  stock  sold  out,  and  so  much  as  should 
appear  to  have  been  sold  out  upon  such  account  taken 
might  be  re-purchased  by  the  assignees,  or  by  Devcyniif% 
executors,  out  of  hi«  assets,  and  transferred  to  the  Plain- 
tiff; and,  in  case  he  could  not  have  the  amount  thereof 
■o  re-purchased,  then  that  he  might  be  declared  entitled, 
and  be  permitted,  to  set  off  so  much  of  the  money 
which  had  been  received  by  Noble  and  his  partners  as 
should  be  sufficient  to  answer  and  satisfy  the  amount  of 
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the  joint  notes  of  the  PlaintifTs,  or  so  much  as  was  theit 
due  in  respect  thereof,  and  that  the  notes  might  there- 
upon be  decreed  to  be  delivered  up,  and  the  PlaintiflT 
Noble  Vulliamy^  the  father,  declared  a  creditor  upon  the  estate 

and  (Jt  era.       ^^  ^^  bankrupts  for  the  residue  ;  and,  in  case  the  Court 

should  be  of  opinion  that  the  said  Plaintiff  could  not 
be  permitted  such  set-off,  then  that  he  might  be  declared 
a  creditor  for,  and  entitled  to  prove  under  the  com- 
mission, the  whole  amount  of  the  produce  of  the  stock 
so  sold  and  disposed  of,  and  entitled  to  receive  satis- 
faction out  of  Devayne^s  personal  assets  for  so  much  of 
the  stock  as  should  appear  to  have  been  sold  and  applied 
to  the  use  of  the  firm  in  his  lifetime  and  whilst  be  con- 
tinued a  partner,  so  that  he  might  receive  the  fall 
amount  thereof  in  manner  aforesaid  ;  that  the  Defend- 
ants (the  executors  of  Devaynes)  might  therefore  either 
admit  assets  or  account  in  the  usual  manner;  and  that 
all  necessary  directions  might  be  given  accordingly. 
The  bill  likewise  prayed  an  injunction  from  sale  of  the 
stock  remaining  in  the  name  of  Noble^  and  from  aH 
proceedings  at  law  in  respect  of  the  joint  notes  of  the 
Plaintiffs. 

The  Defendants,  Nolle^  and  the  assignees  of  the 
bankrupts,  by  their  answer,  admitted  that,  from  the 
time  of  the  respective  transfers  of  stock  made  to  him  as 
aforesaid,  to  the  months  of  April  and  June  1803,  re- 
spectively, the  Defendant  Nobk  received  the  dividends, 
and  the  ^me  were  entered  in  the  books  of  the  part^ 
nership  to  the  account  of  the  Plaintiff,  the  &ther,  and 
carried  to  his  credit.  They  admitted  the  borrowing 
of  the  three  several  sums  of  ^300,  jf  990,  and  ^^OOO^ 
by  both  Plaintiffs,  and  that  for  securing  the  payment 
of  the  Jast-mentioned  sum,  they  gave  their  joint  note 
dated  the  6th  oi May  1809,  as  aforesaid;  but  said  that, 
for  securing  the  two  first  sums,  the  Plaintifl^  the  father, 
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gave  two  separate  i¥>te9  signed  by  himself  only  r  and 
they  admitted  that  the  said  Plaintiff  had  since  paid  off 
the  whole  amount  of  his  separate  debts  to  the  partner* 
ship,  as  in  the  bill  mentioned,  except  the  amount  of 
the  two  last-mentioned  notes;  and  that  the  same, 
together  with  the  amount  of  the  joint  note  for  j£^3000, 
and  interest  upon  all  of  them,  still  remained  due  and 
owing  from  the  Plaiutifis  respectively. 


1817. 


VULLIAMY 

V. 

NOBLC 

and  Others. 


They  admitted  that  no  part  of  the  stock  trans^ 
ferred  by  the  Plaintiff  to  Noble  had  ever  been  re^ 
transfered  to  the  Plaintiff;  ejiA  Noble  said,  that  the 
reason  why  the  same  had  not  been  re-transferred, 
during  the  solvency  of  the  house,  was,  because  the 
Plaintiff  had  always  remained  indebted  to  the  house 
during  that  time.  They  said,  that  while  the  stock  re- 
mained in  Nobles  nan^e,  no  separate  or  particular 
account  was  kept  thereof  but  the  same  was  mixed  with 
other  stock,  in  the  same  respective  funds,  standing  in 
the  name  of  NobUy  which  belonged  to  the  partnership, 
and  to  various  other  persons  who  had  accounts  with 
the  partnership ;  and  that  the  whole  of  such  stock  was 
carried  to  the  general  accounts  of  the  respective  funds. 
That  in  June  180S  there  was  standing  in  Noble^s  name, 
on  such  mixed  or  general  account,  j£24,044  Ss.  lOd. 
4  per  cents.,  and  ^76^27 7  13s.  lOiL  S  per  cents.,  and 
the  further  sum  of  ^12,000,  4  per  cents.,  in  the  name 
of  some  one  or  niore  of  the  remaining  partners  of  the 
firm,  and  on  account  thereof;  which  several  sums  of 
'j^24,044  85.  10£i.,  and  j£  1 2,000  4  per  cents.,  and 
j^"? 6,277  135.  lOi.  3  per  cents.,  were  then  respectively 
applicable  to  the  payment,  as  well  of  the  stock  trans- 
ferred by  the  Plaintiff  as  of  that  belonging  to  the 
several  other  persons  who  had  claims  thereon  reqpeo- 
tivdy.  That,  between  the  month  of  Jkne  1803  and 
the  month  of  November  1809,  the  Defeii4ttat  Nobk 

Q  q  4  at 
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at  tidies  received  into  hi^  name  several  other  sumf  of  the 
like  respective  stocks,  both  on  account  of  the  baolung- 
lioiise  and  of  other  persons,  which  were  in  like  numuer 
carried  to,  and  blended  with  the  two  geoeral  accounts 
aforesaid;  and  that  be  also,  during  such  last-meDtioaed 
^period,  from  time  to  time  sold  or  transferred  out  of  the 
said  mixed  or  general  funds,  various  parts  tbeieol^ 
as  occasion  required,  so  that  the  aggregate  amount  of 
the  said  funds  was,  during  all  that  time,  continually 
.varj^ing.  lliey  admitted,  that  there  were  then  stani^ing 
in  the  name  of  Nobk^  the  jf  1444  13s.  lOcL  4  per 
cents.,  and  d^l083  195.  bd.  3  per  cents,  stated  in  the 
bill,  and  that  the  same  had  always  been  standing  in  his 
iiame,  ever  since  the  Plaintiff's  stock  bad  been  so 
transferred  to  him ;  but  they  said  that  the  same  were 
the  respective  balances  of  the  said  two  general  ac- 
counts, and  appeared  to.  have  arisen  from  varioos 
purchases  and  sales  of  such  stocks  respecdvely,  with 
which  the  Plaintiff 's  original  stock  had  no  connecticMi. 
They  admitted  that  the  whole  produce  arising  from 
the  sale  of  the  Plaintiff's  stock  was  received  by,  and 
applied  to  the  use  of  the  firm,  and  that  the  interest 
and  dividends  thereof,  after  the  same  was  sokl  out, 
were  continued  to  be  carried  to  the  Plaintiff's  credit 
on  his  aecount  with  the  firm;  but  they  denied  that  this 
was  done  with  any  fraudulent  design  towards  the  Plain- 
tifi^  and  said  that  the  firm  was  always  ready,  during  its 
solvency,  to  have  re-transferred  the  same  to  the  Plamtiff 
at  his  request,  and  on  payment  of  what  was  owing  fiDm 
him;  and  they  submitted  whether,  under  all  the  dr- 
cumstances,  the  Plaintiff  was  entitled  to  such  set-off 
as  was  claimed  by  the  bill,  and  whethejr  the  DefeodaatSy 
notwithstanding  such  sale,  ought  not  to  be  permittttl 
to  sue  the  Plaintifis  respectively  on  the  notes  so  doe 
as  aforesaid,  and  particdarly  upon  this  joint  note  ibr 
jESOOO,  if  they  refiiaed  to  take  up  and  pay  tlie  same. 

They 
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Tb^y  agisted  that  the  Pfaiiuatiff  was  not  entitled  to  btfve 
th^  i£U44  85.  iOd.  4  per  cents.,  and  jfilOSa  ISif.  5d. 
3  per  cents*,  remaining  in  Noble's  name,  transferred  to 
j|iim^  inasnjLucb  as  the  said  sums  were  not  (except  as^to 
some  very  smal]  part  thereoO  parcel  of  his  originid 
stock,  but  had  arisen,  in  the  manner  before  mentioned, 
from  subsequent  purchases  and  sales  of  stock  uncon- 
nected therewith;,  bqt  that  the  same  ought  to  be  coa- 
sidered  as  part  of  the  general  estate  of  the  bankn^^tsi 
and  the  Plaintiff  pnly  entitled  to  prove  under  the  com- 
mission  in  respect  of  such  demand  as  he  might  be  able 
tp  establish  thereon. 


1817. 


VULLIAHT 

NoBtx 
and  Others 


There  was  evidence  in  the  causey  the  material  fit^ 
of  which  fnay  be  poUected  {vQeok  the  arguments  and 
the  judgment. 


Sir  4^  FiggoU,Tr(ywer,  md  SoupcU^  for  ihe  Plminti£k. 

•    The  answer,  which  has  been  read,  comprehends  all 
the  facts  which  constitute  the  equity  of  this  case. 

Id  1793,  the  Plain tifi^  Bmjamin ,  VuUiamyt  bad 
occasion  for  a  sum  of  money,  which  h^  borrowed  of 
the  bouse  of  Devaynes  and  Co.,  and  for  the  repayment 
of  which  be  gave  notes,  and  pledged  certain  sum^^if 
stock  as  a  coUaterai  security,  which  stock  was  transited 
iooordingly  into  the  name  of  NoUe^  one  of  the  partners 
in  the  firm.  In  Naoeniber  1809  JDraoyyies  died,  but 
his  name  remained  in  the  firm  down  to  the  time  of  the 
bankruptcy,  with  the  assent  of  his  representMives. 
The  Plaintiff  continued^  dining  all  this  time^  to  keep 
a  privfite  cash  account  with  the  house.  In  1806,  he 
borrowed  ^SOO,  for  which  he  gaYe  his  separate  note. 
In  18Q79  be  borrowed  the  farther  sum  ^o^  £99(S  for 
which  he  gave  his  separate  note  also!  And  in  JHSsy 
1809  boAi  Fbinit^  gave  their  joint  note  for  j^OOO. 

All 
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All  these  transactions  took  place  in  Deven/nes^s  lifetime^ 
Before  the  death  of  Deoaynes^  all  the  debts  owiog  by 
the  Plaintiff  to  the  partnership  had  been  paidi  except 
what  was  due  upon  the  last-mentioned  notes.    At  that 
time  it  appears,   that  there  was  no   stock   remaining 
which  could  have  been  transferred;  however,  the  Plain- 
tiff did  not  apply  for  a  transfer,  having  no  suspicion 
as  to  the  responsibility  of  the  house.     Now  it  is  con- 
tended, that  the  sums  which  are  due  on  these  notes, 
particularly  the  last  of  them,  (that  for  ^SOOO,}  con- 
stitute a  different  debt  from  that  for  the  security  of 
which  the  stock  had  been  transferred  into  the  name  of 
NobUf  from  the  circumstance  of  its  being  a  joint  debt* 
But  we  must  attend  to  what  was  at  the  time  the  actual 
situation  of  the  parties,  in  order  to  see  whether  the 
circumstance  of  its  being  a  loan  to  the  father  and  son 
jointly,   instead  of  to  the  father  only,  does  in  this  case 
make  any  real  difference.     Considered  as  a  loan  to  the 
father,  it  was  (in  fact)  a  loan  to  him  of  his  own  money ; 
for  the  stock  had  at  that  time  been  sold,  and  the  pro- 
duce (which  was  the  Plaintiff's  own)  had  been  unjustly 
appropriated   by   the  partnership.      What  can  afibrd 
more  decisive  evidence  of  an   understanding  between 
the  parties,  that  the  stock  should  remain  a  security  for 
the  joint  and  separate  debt,    than  its   having   been 
suffered   (o   continue  in   Nobles  name,    after  all  the 
original  debt  had  been  paid  off,  and  after  the  new  joint 
and  separate  debt  had  been  contracted  ?  With  regard 
to  the  acts  of  NobUf  committed  without  the  privity  or 
consent  of  the  Plaintiff,  they  can  make  no  difference  in 
the  nature  of  the  Plaintiff's  rights.     The  Plaintiff  did 
not  sanction   the  violation  by  Noble,  of  bis  du^  as  a 
trustee^  by  blending  the  stock  committed  to  him  by 
the  PlainUff,  with  the  stock  committed  to  him  by  other 
persons.     It  is  this  circumstance  which  constitutes  the 
diflference  between  the  present  case  and  all  those  which 
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were  before  the  Master  of  the  Rolls,  upon  the  excep- 
tions to  the  Master's  Report  The  stock  transferred 
into  tlie  name  of  Noble  was  so  transferred  to  him  as  a 
trustee  for  the  Plaintiff,  If  he  had  performed  his  duty, 
that  stock  would  now  be  remaining  in  the  Bank  of 
England^  and  there  could  be  no  question  as  to  the 
Plaintiff's  right  to  have  it  specifically  re-transferred. 
As  that  is  not  the  case,  he  contends  that  he  is  entitled 
to  have  it  replaced,  or  to  have  the  notes  for  which  it 
remained  a  security  delivered  up  to  him  as  being  sub- 
stantially satisfied  out  of  the  produce  of  the  stock  sold, 
and  the  residue  made  good.  With  regard  to  the  stock 
admitted  to  be  still  remaining  in  the  name  of  NcbUj 
it  is  clear  that  tlie  Plaintiff  is  specifically  entitled  to 
the  4  per  cents.,  because  it  is  also  admitted,  that  the 
whole  amount  of  that  description  of  stock,  which  had 
been  committed  to  him  by  others,  had  been  restored  (a); 
and  as  to  the  3  per  cents.,  although  it  cannot  be  traced 
with  equal  certainty  to  be  specifically  a  part  of  the 
Plaintiff's  property,  yet  the  fact  that  it  is  so,  is  made  to 
appear  highly  probable. 


1817. 


VULWAMY 

Noble 
and  Others. 


The  case  against  D'eoaynei%  estate  (the  equity  of 
which  is  now  settled)  is  that  his  assets  are  clearly  re- 
sponsible for  the  deficiency  of  the  partnership  estate  to 
make  good  these  demands,  and  that  they  may  be 
followed  in  this  Court  for  such  purpose. 

Most  of  the  questions  which  will  here  be  agitated, 
were  before  the  Master  of  the  Rolls  in  Deoaynes  v. 
NcbU  (&),  to  which  it  is  now  necessary  only  generally 
to  refer.  But,  with  respect  to  the  responsibility  of 
Devm/ne^s  estate.  His  Honour's  observations  on  that 

(a)  This  fact  appeared  by  (b)  Ante,  vol.  i.  529.  £x 
the  schedule  to  the  answer.       parte  KendaUy  17  Yes*  514. 


part 
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part  of  Claytorfs  case,  which  relates  to  the  Exchequer 
bilk  sold  by  the  house  in  Dexxxynes^  lifetirae,  and  the 
produce  applied  to  the  use  of  the  partnership,  parti-' 
cnlarly  apply,  (a) 

Sir  S.  BomiUy  and  Palmer^  for  the  Defendants  (tfa* 


The  questions  which  concern  us,  are  two,  first,  a»^  to 
the  stock  admitted  to  be  remaining  in  the  name  of 
NdbUf  whether  the  Plaintiffs  are  entitled  to  have  it 
transferred  to  them.  Secondly,  whether  they  are  en- 
titled to  set  off  the  produce  of  the  stock  sold  against 
their  notes  remaining  in  the  hands  of  the  assignees. 
Ine  rest  of  the  case  coi^cerns  only  Devm/ne^s  repre- 
sentatives* 

Now,  as  to  the  stock  remaining,  and  with  regard  to 
t£e  4  per  cent  stock  particularly,  it  is  said,  that  it  must 
Wong  specifically  to  the  Plaintiff  Benjamin  VuUiamf, 
because  all  stock  of  the  same  description  which  be- 
longed to  the  other  customers  of  the  house  has  already 
been  re-transferred  to  them.  But,  when  the  case  is 
thus  represented,  the  circumstances  of  it  appear  to 
have  been  forgotten.  It  might  indeed  be  so  said, 
supposing  the  stock  had  always  remained  in  the  name 
of  NMes  but  that  was  not  the  case:  it  was  from  time 
to  time  transferred  into  other  names,  sold  out,  and  fresh 
stock  purchased.  At  one  period  it  was  reduced,  to 
^444  8*.  10(f.  That  sum  was  unquestionably  not  Vtd^ 
liartt/Sf  because  at  that  time  (5th  jlpril  1805)  there 
were  many  sums  of  stock  belonging  to  different  cus- 
tomers  of  th^  house,  which  had  been  sold  out,  and  not 
yet  replaced.  It  is  impossible  to  say,  then,  that  this 
IS  Vuttiann^s  stock,  that  it  is  the  same  identical  stock 


(«)  P- 578,  579- 
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which  VuUiamy  bad  transferred  to  NMe.  With  regard 
ta  the  whole  of  this  stoel^  the  4  percent's*  asweQ  ai 
the  3  per  cents.,  it  is  evidentf  therefore,-  that  the  Plaintaff 
is  only  entitled  to  stand  in  the  situation  of  a  person 
having  a  claim  on  the  house  in  respect  of  stock  transt- 
ferredto  the  house  as  a  security,  and  sold  by  them  in 
violation  of  their  engagement.  The  partners,  also,  are 
not  the  same  as  at  the  time  when  the  stock  was  sdd, 
and  the  breach  of  trust  thereby  committed.  Barmck 
was  admitted  into  the  house  afterwards;  and,  subset- 
quently  to  his  becoming  a  partner,  stock  was  purchased 
to  a  considerable  amount.  However,  there  k  no  pre^ 
tence  for  saying  that  the  stock  is  to  be  considered  as  a 
security,  even  for  more  than  the  sums  actually  advanced 
by  VuUiamg  pn  his  own  separate  account,  not,  therefore^ 
for  the  ^000,  for  which  the  Plamtiffs  gave  their 
joint  note. 

In  support  of  this"  part  of  the  argument^  Adams  yf. 
Claxt&n{a)  was  referred  to;  and  on  the  questioir  df 
set-oiF,  Ex  parte  Stephens  (6),  and  Exparie  Harmon,  (e)   - 

Leach^  Weiherell^  and  Abercrombie,  for  the  Defendants 
(representatives  of  Devaynes). 

The  notes  first  given  furnish,  upon  the  face  of  them, 
evidence  of  the  nature  of  the  transaction,  whick'wJM 
that  the  stock  transferred  was  not  to  stand  as  a  security 
for  the  general  balance,  but  for  particular  advances,  a 
fractional  part  of  such  stock  being  to  be  re-transferred 
upon  the  payment  of  each  separate  note. 

Each  successive  partnership,  as  one  partner  died  or. 
retired,  and  another  was  admittedi  stood  to  the  Plain- 


1817. 


WVIAIAUX 

NOBLS 

andOrtierK 


(a)  6  Ves.  228. 
\b)  tiVes»24. 
(c)  12  Yes.  346.   And 


10  Ves.  332.  I  Rose,  15^ 
273.  and  Addis  v.  Knighi, 
Ante,  vol.ii.  117.  . 
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tiff  in  the  same  situation  as  the  partnership  immediately 
preceding ;  in  other  words,  became  a  debtor  to  him  for 
the  stock  deposited.     This  the  assignees  do  not  dispute. 
It  is  assumed,  and  taken  for  granted.     To  many  of  the 
objects  sought .  by  this  bill  it  is  the  duty  of  Devayne^s 
representatives  to  lend  their  assistance.     Noble  was  con- 
stituted by  the  partnership,  and  by  Vulliamy  himseU,  a 
trustee  for  Vtdliamy.     He  was  also  a  trustee  for  other 
persons  besides  VuUiamy.    The  Plaintiff's  original  stock 
cannot  be  considered  as  standing  in  Noble's  name;  for 
it  is  certain  that  nothing  of  that  original  stock  was  re- 
maining at  the  time  of  the  bankruptcy.     But  why  was 
that  stock  transferred  into  the  name  of  Noble^  which 
was  found  standing  in  his  name  at  the  time  of  the  bank- 
ruptcy ?    It  was  so  transferred  in  order  pro  tanio  to 
enable  him  to  execute  the  several  trusts  which  had  been 
reposed  in  him.     There  is  a  long  detail  of  transfers  of 
stock  in  the  answer;  but  the  only  question  on  the  re- 
cord is,  whether  the  stock  is  there  now  upon  trust  for 
Vvlliamy  or  for  the  general  estate  of  the  banking-house* 
It  cannot  be  in  trust  for  the  banking-house,  and  there- 
fore  must  be  for  Vulliamy  only. 


The  next  question  is  as  to  the  claim  of  set-off.  And 
admitting  the  bankrupts  to  be  debtors  for  the  amount 
of  the  stock  by  having  assumed  the  debt  of  the  prior 
partnership,  upon  what  principle  can  this  claim  be  re- 
sisted ?  It  is  a  perfectly  good  ground  of  equitable  set- 
off, notwithstanding  the  joint  liability  of  the  &ther  and 


son. 


On  this  part  of  the  case^  indeed,  the  assignees  threw 
out  a  point  of  some  difficulty;  but  they  did  not  rest  upon 
it.  Barwickf  individually,  was  never  a  debtor;  and  yet^ 
when  he  assumes  the  liabilities  of  the  banking-house  by 
beco^ling  a  partner,  he  constitutes  himself  a  debtor  in 
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respect  of  those  liabilities.  He  holds  out  to  the  public 
that  he  is  responsible.  But,  morally  speaking,  it  woiild 
be  attended  with  some  difficulty  to  attempt  to  make  out 
that  he  ought  not  to  be  held  liable.  He  had  been  a 
clerk  in  the  house  for  many  years.  And  can  it  be  pre- 
sumed that  he  was  so  ignorant  of  the  concerns  of  the 
house  as  not  to  know  of  the  stock  standing  in  the  name 
of  Noblei  and  of  the  manner  in  which  it  had  been  con- 
verted? Suppose  that  he  was  ignorant,  however,  yet, 
where  one  of  two  innocent  persons  must  suffer,  there 
can  be  no  question  that  a  partner,  not  choosing  to  en- 
quire into  the  state  of  his  house,  is  less  an  object  of 
compassion  than  a  mere  stranger  confiding  in  the  assur- 
ances made  to  him. 

What  we  have  to  contend  is,  that,  when  th^  Plain- 
tiff states  that  he  has  assumed  the  several  partnerships 
ftt  they  were  formed  in  succession,  for  his  debtors,  the 
eflTect  of  his  so  assuming  each  successive  partnership  in 
its  turn,  is  to  release  the  prior  partnerships.  True,  the 
Plaintiff  says  to  the  representatives  of  Devaynes,  Your 
estate  shall  not  benefit  by  the  concealed  fraud  «f  your 
testator ;  and,  if  there  were  no  more  in  the  case,  this 
would  be  unanswerable.  But  was  the  loss,  which  has 
accrued,  really  occasioned  by  the  concealment  of  which 
VuUiamy  complains,  or  by  his  own  failure  to  do  that 
which  common  prudence  would  have  suggested  ?  It  is 
no  matter  whether  there  was  concealment  or  not,  if  his 
loss  was  not  the  consequence  of  the  concealment.  Why 
did  he  not,  in  May  IdlO,  call  for  a  re-transfer?  He 
was  then  in  a  condition  to  do  so,  and  the  loss  he  has 
sustained  is  really  imputable  to  his  own  negUgenoe. 
From  the  moment  when,  having  it  in  his  power  to  call 
for  a  re-transfer,  he  neglected  to  do  so.  Noble  only,  and 
not  the  partnership,  ought  to  be  considered  as  the 
trustee  of  VuUiamy.  Can  it  be  siiid,  in  a  Court  of 
Equity,  that  the  estate  of  a  deceased  person  is  charge- 
able 
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able  for  a  loss  occasioned  solely  by  the  want  of  that 
common  prudence  whhich  every  man  ought  to  exeroua 
in  the  maiMigement  of  his  own  affairs  ? 

The  suit  is  besides  defective  for  want  of  parties. 
Why  are  Deoayne^%  rept^eaentatives  broi^t  before  the 
Court  but  upon  the  ground  that  Devaynes  was  a  partner^ 
at  the  time  when  the  fraud  was  committed?  But,  npoti^ 
the  same  ground,  any  other  person  who  was  a  partner 
at  the  time  the  fraud  was  committed  ought  equally  x» 
be  made  a  party  to  the  suit.  Close  was  a  partner  until 
Michaelmas  1803,  and  long  before  that  period  all  the 
stock  had  been  sold  out.  Therefore  it  is  impas«ble  that 
the  Plaintifis  can  have  the  relief  sought  by  them  with-* 
out  bringing  him  also  before  the  Court;  that  is,  sup- 
posing the  Court  should  hold  Devayneis  estate  liable. 
Otherwise,  there  is  no  necessity  that  the  cause  should, 
stand  over  for  that  purpose. 

The  question  in  this  case  lies  in  a  very  narrow  cosi-^ 
pass,  and  is  not  at  all  the  same  with  those  which  were 
before  the  Master  of  the  Rolls  in  Devat/nes  v.  NoUe, 
and  which  turned  on  the  fact  of  the  adoption  of  the  new 
firm  by  the  creditors  oi  the  old. 

[7%^  Lord  Chancellob. 

It  is  very  difficult  to  establish  the  identity  of  suns  of 
stock  sold  by  a  trustee^  who  is  trustee  for  several  per- 
sons as  to  those  sums.  Suppose  a  man  holds  ^£30,000 
htodk  m  trust  for  different  persons,  and  that  he  se!h 
j620,000,  his  representatives,  or  his  genera)  creators, 
have  no  right  to  say  the  remaining  j£lO,000  is  part  of 
his  general  estate.  So  finr  is  very  clear.  But,  suppose 
he  has  sold  the  whole  jd30,000,  and  has  aflerwardtr 
bought  jfi'SOOO.  Would  that  j65000  be  for  not  be)  a 
part  of  his  genetal  estate  ?  That  is  the  pt'^ieuf  qaeslioii ; 

or 
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t>r  rather  it  Is  stnHiger  still ;  for  this  is  the  act  of  third 
ipersons*  The  view  in  which  the  case  was  put  by  Mr. 
Maimer  I  take  to  be  this :  The  stock  was  sold  out  by 
cbe  old  partnership,  and  the  produce  applied  to  the  use 
nf  the  old  firm.  The  new  partnership  afterwards  as- 
sumes the  debts  of  the  old  partnership;  and  stock  is 
then  purchased  generally.  Does  the  circumstance  of 
their  having  assumed  themselves  to  stand  in  the  place 
of  the  old  partnership  raise  an  inference  that  the  stock 
replaced  was  meant  to  be  appropriated  ?]  (tf ) 

For  Devayne^s  Representatives. 

From  the  moment  the  Plaintiff  might  have  called  for 
a  re-transfer  and  did  not  do  so,  he  must  be  considered 
as  having  repudiated  all  claim  upon  Devayne$*s  estate^ 
whether  he  knew  the  stock  was  standing  in  £he  name  df 
ifable  alone,  or  believed  it  to  be  in  the  names  of  all  the 
partners.  If  he  then  suffered  it  so  to  continue,  he  must 
be  taken  to  have  consented  to  the  new  partnership  be* 
coming  trustees  upon  anew  footing  altogether. 

[TheJaOKD  Chakcellor. 

I  put  out  of  the  case  Noble*s  declaration  (i),  that  the 
stock  would  have  been  retransferred,  if  all  the  money 
had  been  paid.  These  are  words  of  course^  and  go 
for  nothing  in  my  mind.  The  question  is,  wbelh«* 
the  trust  continued  after  the  separate  debt  of  VuUimmy 
the  father  was  paid.] 

For  Deoaynei%  representatives. 

Supposing  the  stock  had  stood  in  Be(xymi%  name 
at  the  time  of  his  death,  it  would  have  been  the  same 

(a)  It  was  upon  this  point        [hi)  This  was  stated  in  the 
that  the  case  of  AdavM  v.    answsr  of  the  Defendants, 
C&ixAm,   before  cited,   was    the  bankrupts, 
paftioolariy  HBfcnped  t9* 

VcHL.  III.  Rr  thing; 
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thing;  the  Prainliff  ought,  in  that  esse,  to  have  called 
on  the  surviving  partners.  The  survivors  ^lone^  and 
•not  Heoayneit  representatives,  were  the  persons  to 
transfer  the  stock — they  were  the  persons  to  wind  op 
die  Concern — to  sue  and  be  sued — to  pay  the  debts  of 
the  partnership,  and  do  all  other  acts  in  any  way  re- 
lating to  the  partnership.  Illustrate  this  by  the  case  of 
bailment;  the  bailor  pays  off  his  debt,  and  is  entitled 
to  call  for  restitution.  One  of  his  two  pawnees  dies. 
Can  the  bailor,  by  protracting  a  trust  which  has  ceased, 
make  his  representatives  liable?  In  the  present  case^ 
it  was  as  muth  a  new  bailment  to  J^obU^  as  if  VvUiam^ 
had  actually  received  the  stock,  and  re-transferred  it 
out  of  his  own  name,  into  the  name  of  Noble.  Then 
it  is  impossible  to  say  that,  when  the  original  purpose 
ceased,  for  which  the  stock  was  transferred  to  Nobkf 
and  the  stock  was  notwithstanding  continued  in  the 
name  of  Noble,  it  was  not  so  continued  for  other  iptxt^ 
poses.  This  is  more  than  a  case  of  negUgence.  There 
was  an  actual  design  to  alter  the  nature  of  the  transr 
action.  If  Devaj/ne^s  estate  is  indeed  liable,  Close  or 
lus  representatives  ought  to  be  before  the  Court 


ZThe  LoBB  Chanceixor. 

No;  you  contend  that,  as  Deoaynes  wait  out  of -the 
hous^  the  continuing  partners  took  the  fraud  upon 
themselves^  and  Devayne^B  estate,  if  to  be  toudied  at 
all,  cannot  be  touched  till  there  is  a  deficienqr  of  aH 
the  other  partners.  If  so,  then  C3ose,  who  went  out  of 
the  partnership  before  Deoaynes  died,  cannot  be  touched 
except  in  case  t>f  a  deficiency  of  Deoaynei%  estate.] 

For  Deoayne^%  representatives. 

The  circumstance  which  distinguishes  the  present 
case  from  aQ  the  others  that  have  arisen  oat  of  this 
bankruptcy,  is,  that  this  is  a  transaction  of  a  peculiar 
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mature  between  individuals,  not  necessarily  arising  out 
of  their  situation  as  bankers  and  customers.  The  reason 
that  VuUiamy  did  not  call  for  his  stock,  when  he  was 
in  a  situation  to  call  for  it,  was,  because  he  had  reliance 
on  the  new  partnership,  and  having  such  reliance^ 
entered  into  a  new  contract  with  them.  Here  then 
the  transaction  was  completely  altered,  and  idl  privity 
with  the  estate  of  Deoaynes  ceases. 
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Sir  A.  Piggott  in  reply. 

It  has  been  said,   the  stock   cannot  be  identified^ 
But  this  is  a  case  in  which  there  has  been  a  trust  ac- 
count of  stock,  and  it  is  only  necessary  to  recur  to  the 
schedules,  to  see  that  all  the  cestui  que  trusts^  except 
Vtdliamyy  have  been  fully  satisfied  by  a  re-transfer  of 
the  stocks  entrusted  to  Noble ;  and  what  is  left  is  not 
sufficient  to  answer  Vulliami/s  claim.     How  then  can 
it  be  said,  that  this  balance  does  not  specifically  belong 
to  Vidliamy?  If  it  was  considered  as  the  property  of 
the  house,  how  comes  it  that  it  was  not  sold  out  to 
meet  the  distresses  of  the  house?  It  is  enough  that  it 
was  left  unapplied,  to  shew  that  the  house  did  hot  so 
consider  it.     But,  if  not  the  property  of  the  hous^ 
whose  property  was  it  but  Vtdliamj/s  f     It  is  clear  upon 
the  evidence,  that  this  stock  was  suiFered  specifically  to 
remain,  for  the  express  purpose  of  repaying  Vtdliamy 
pro  tarUOi  and  this  is  admitted  by  the  very  argoment 
upon  which  most  stress  has  been  laid  on  the  other  side ; 
that  argument  supposing  that  the  other  cestui  que  trusty 
have  not  been  satisfied. 


The  obligations  of  the  house  were  in .  no  respect 
altered  or  varied  by  the  circumstance  of  BarwicVn 
being  taken  as  a  partner  into  it.  Barwick  was  admitted, 
as  a  partner,  in  1803,  having  for  several  years  previous^ 
acted  as  a  clerk  to  the  house.     No  notice  was  given  of 
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his  admi88ion9  and  no  change  of  firm  took  plaee» 
By  this  simple  statement,  the  Court  is  relieved  from 
the  necessity  of  considering  any  nice  questions  of  law, 
as  to  the  liabilities  of  partners  entering  into  a  house, 
in  respect  of  its  previous  transactions.  * 

X,Tke  LoED  Chancellor. 

Where  one  who  has  been  employed  as  a  clerk  in  a 
l)anking-house  becomes  a  partner,  he  must  certainly 
be  iaken  to  have  known  something  of  the  state  of  the 
accounts  of  the  house  during  the  time  that  he  wbM  w 
employed  by  it;  to  have  been  generally  acquainted 
witli  the  transactions  of  the  house  during  that  period. 
And  here,  besides,  the  same  transactions  continiidd, 
to  a  certain  extent,  to  be  ^till  carried  on,  after  he 
becam^  a  partner.] 

In  reply. 

Upon  the  point  of  set-off,  there  can  be  no  question, 
as  to  the  two  separate  notes  of  VidUany  the  father,  thai 
there  would  be  a  clear  set-off  at  law.  But,  as  to  the 
joint  note  of  the  father  and  son,  can  it  be  contended 
that  this  is  not  a  fair  case  of  equitable  set-off?  This 
was  not  money  borrowed  for  the  nse  of  the  son.  The 
father  carried  on  business  by  himself  till  he  admitted 
his  son  into  partnership ;  and  the  money  was  borrowed 
by  father  and  son,  in  respect  of  the  trade  in  which  they 
were  now  become  jointly  interested. 


{The  Lord  Chancellor. 

The  stock  being  the  property  of  the  lather  alone, 
there  can  be  no  doubt  that,  at  hw,  he  would  be  entitled 
to  a  set-off  in  respect  of  his  separate  notes ;  but  there 
is  a  difficulty  as  to  the  joint  note  of  fetheraad  sob. 
What  is  the  evidence  of  there  having  been  an  agrees 
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ment  that  this  stock  should  be  held  as  a  secuirhy  for 
the  jomt  debt  ?] 

Iti  reply ^ 

That  evidence  is  to  be  found  in  th^  nature,  and  in. 
th^  continuance,  of  the  transaction.  And  when  all  cir* 
cuBfistances  are  taken  together,  and  coupled  with  the- 
iact,  that  no  re-transfer  was  called  for,  and  the  books 
being  attended  to,  in  which  both  Vulliamysj  the  father 
and  son,  are  credited,  and  the  accounts  made  up  ac- 
cording to  this  course  of  dealing  and  mutual  under- 
standing between  the  parties,  it  is  impossible  not  to 
infer  an  intention  that  the  stock  of  VuUiamy  should 
remain  a  security  for  all  the  notes,  both  his  own 
separate  notes,  and  the  joint  note  of  himself  and  his 
son.  It  appears,  too,  that  a  joint  note  of  the  father  and 
son  was  actually  paid  on  the  Gth  of  October^  ISOS^ 
and  that  before  the  partnership  had  taken  place  between, 
them.  Thai,  how  can  it  be  doubted  that  this  was  the 
real  nature  of  the  transaction,  when  VuUiamy  does  no^ 
on  the  payment  of  this,  or  of  any  other  notes,  call  for 
a  re*tranirfer  ? 
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Tkf  Los9  Chancsllob» 

This  is  a  bill  by  creditors  seeking  relief,  due  to  them 
under  every  consideration  which  moral  justice  can  furnish; 
but  whether  it  is  sought  consistently  with  the  principles 
of  a  court  of  equity  is  another  question.  The  object  of 
the  bill  is  either  to  have  the  stock  re-transferred,  or  its 
aipoupt  specifically  replaced ;  or  else  to  be  permitted  to 
set  off  separate  notes  of  the  father,  as  well  as  the  joint 
note  ^ven  by  both  Plaintiffs,  against  so  much  of  the 
produce  of  the  stock  (sold  out  under  circumstances  the 
mott  fraudulent)  as  should  be  sufficient  to  answer  them. 
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And  it  is  insisted  that  this  stock,  although  the  sole  pro*' 
perty  of  VtiUiamy  the  father,  may  be  considered  as  con- 
nected, not  only  with  the  separate  estate  of  the  father^ 
but  with  the  joint  debt  of  the  father  and   son  —  not 
indeed  at  law,  for  it  is  not  contended  that,  at  law,  it  can 
be  so  considered ;  but  in  equity.     The  bill  then  goes  on 
to  pray  that,  if  this  set-off  be  allowed,  the  smaller,  but, 
if  not,  the  larger  sum  may  be  permitted  to  be  proTed 
against  the  estate;  and,  in  case  the  sources  should,  al- 
together, be  insufficient  to  make  good  the  entirety  of 
the  Plaintiff's  demand,  then  that  he  may  be  declared 
entitled  to  have  satisfaction  out  of  Deoaynes*%  assets  for 
the  remainder.     And  the  relief  is  prayed  in  this  form, 
because  it  is  admitted  that,  \(  Ihvayne$^%  estate  is  liable 
to  VuUiarm/f  it  will  also  be  entitled  to  throw  the  bar- 
then,  as  far  as  it  is  possible,    on  the  estate  of  the 
bankrupts. 


The  death  of 
a  partner,,  of  it- 
self, works  a 
dissolution  of 
the  partnership; 
and  the  mere 
want  of  notice 
does  not,  it 
seams,  make 
the  estate  of  the 
deceased  part- 
ner liable  to  the 
debts  of  the 
continuing  part- 
ners.   Secu9^  if 


There  is  a  peculiarity  in  tlie  circumstances  of  the 
present  case,  which  distinguishes  it  from  every  other  in 
which,  the  liability  of  a  deceased  partner  has  come  in 
question.  It  is  an  admitted  fact,  that  no  notice  was 
given  of  the  dissolution  of  the  partnership  by  the  death 
of  Devaynes.  But  I  conceive  that  the  death  of  a  part- 
ner, of  itself,  works  a  dissolution  of  the  partnership ;  and 
I  am  not  prepared  to  say,  notwithstanding  all  I  have 
read  on  the  subject,  that  a  deceased  partner's  estate 
becomes  liable  to  the  debts  of  the  continuing  partners 
for  want  of  notice  of  such  a  dissolution.  I^  however,  a 
surviving  partner  deals  with  the  customers  in  the  cha- 
racter of  executor  as  well  as  partner,  that  circumstance 
makes  it  a  different  question ;  for  as  executor,  be  has 
a  right  to  bind  his  testator's  estate.  The  present  case 
is  therefore  to  be  considered^  not  only  with  reference  to 
the  g^eral  doctrine^  but  with  reference  also  to  this 

special  circumstance. 

The 
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The  question  as  to  the  stock  is  of  very  great  import- 
ance^  as  it  may  affect  other  cases,  as  well  as  the  present. 


V. 


It  seems  that  this  partnership- house  was  in  the  habit  ^9^}'^ 

.  and  Otheff. 
of  taking  stock  by  way  of  security  from  its  customers, 

under  an  obligation  that  the  stock  so  taken  should  re-  one  of  the  sur- 

main  in  their  hands  as  a  security,  not  to  be  dealt  with  vising  partners 

except  by  the  authority  of  the  person  making  each  ^  *"  executor^ 
several  transfer;  and  that  distinct  accounts  should  be 
kept  of  the  general  concerns  of  the  house,  and  of  the 
trust-stock. 


Now  the  question  in  the  present  case  arises  through, 
the  acts  of  Noble,  which  must  be  taken  to  be  the  acts 
of  the  house.  He  sells  out  ^6000  of  the  stock  so  com- 
mitted to  him;  and  the  question  is,  who  are  the  par- 
ticular individuals,  parties  to  the  trust-account,  who  ajre 
to  be  prejudiced  by  this  act  —  an  act,  which  does  not 
destroy  the  interest  of  all,  but  part  of  the  interest  of 
each  ?  After  this  first  operation,  he  proceeds,  however, 
so  far  in  the  sales  of  stock,  as  to  have  reduced  the 
amount  in  his  hands  at  one  time  to  j£444.  Between 
that  period  and  the  time  of  the  bankruptcy  the  amount 
of  stock  remaining  frequently  varied.  —  It  was  some- 
times more  —  sometimes  less.  —  It  turns  out,  however, 
in  point  of  fact,  that  the  4  per  cent,  stock  of  all  the 
other  persons  who  had  advanced  stock  to  the  partner- 
ship was  ultimately  replaced  to  their  account;  and^  to 
disembarrass  the  case  of  this  part  of  the  <9rcumstances 
attending  it,  we  will  now  suppose  that,  all  the  stock  was 
so  replaced  with  the  exception  of  VuUiam^Sf  which  stiUL 
remained  in  the  proportion  of  jei420  to  j£8700. 

This.introduces  a  very-  peculiar  novelty  intp  the  case. 
Jtt  has .  been .  insisted  that  ^e  Court  cannot  decree  the 
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re-transfer  of  this  stock,  or  restrain  the  assignees  firons 
applying  it,  unless  the  Plaintiff  is  able  to  show  either  ita 
identity,  or  a  specific  appropriation ;  and,  if  there  were 
no  particular  circumstances  in  the  case,  it  would  cer- 
tainly be  matter  of  some  novelty  to  say,  that,  if  a  maa 
has  sold  stock  in  breach  of  trust,  and  afterwards  buya 
other  stock  of  the  like  description,  any  part  of  the  stock 
so  purchased  can  be  considered  as  specifically  the  pro- 
perty of  the  cestui  que  trust.  I  cannot  see  bow,  in  a 
case  thus  generally  circumstanced,  it  could  be  so  con* 
sidered,  unless  other  cases,  which  have  been  decided  in 
this  court,  should  be  taken  as  having  established  that 
proposition- 
But  in  the  present  case,  it  is  impossible  that  I  should 
tidce  the  stock  now  remaining  in  the  hands  of  the 
assignees  to  be  the  same  identical  stock  transferred  by 
VvUiamy^  for  it  is  palpably  not  so.  And,  with  respect 
to  appropriation,  though  it  is  difficult  to  say  that  the 
stock  re-purchased  was  specifically  appropriated  to  sup- 
ply the  place  of  that  which  had  before  been  sold  out^ 
I  do  not  think  that  I  am  stretching  the  principle  too 
fiur  when  I  say,  if  the  transactions  prove  that  the 
banking-house  intended  Noble  to  be  a  trustee  for  the 
benefit  of  persons  depositing  stock  by  way  of  security 
for  advances  made  by  them,  then  the  cestui  que  trusts 
have  a  right  to  consider  the  stock  re-purchased  as  being 
distinguished  by  a  species  of  ear-mark  in  their  &vour. 

Upon  this  part  of  the  cas^  I  am  consequently  of 
opinion  that  VuUiamy  has  a  right  to  the  stock  remain- 
ing in  the  hands  of  the  bankrupts  at  the  time  of  the 
bankruptcy. 


With  regard  to  the  question  of  set-ofl^  I  mini 
quire  the  &ets  of  the  case  to  be  laid  before  me  matt 

clearly 
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dearly  in  order  to  enable  me  to  decide  it  with  tatit- 
Action  to  myself.  But  I  will  now  make  such  observ- 
ations as  have  occurred  to  mc  respecting  it,  bq^ging  to 
be  set  right,  if  I  have  mistaken  any  of  the  curcum- 
stanoesi  when  it  comes  on  again  to  be  spoke  to. 
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I  have  no  doubt  that,  with  regard  to  so  much  stock 
MM  was  sold  out  contrary  to  the  trust  reposed  in  Noble^ 
the  pei-son  who  was  the  owner  of  the  stock  is  now  a 
creditor  of  the  house  for  the  amount  of  it. 


The  di£Bculty  thfoughout  this  part  of  the  case  is  that 
in  which  VuUiany  has  involved  himsdf,  owing  to  the 
circumstance  of  his  having  signed  papers  (which  cannot 
but  be  taken  against  him),  stating  the  particular  pur- 
poses for  which  this  stock  was  specifically  pledged. 
And,  notwithstanding  what  is  represented  as  matter  of 
fact  arising  out  of  the  banker's  books,  it  cannot  be 
doubted  that,  in  1809,  there  was  an  engagement  to 
re-transfer  the  stock  upon  payment  of  the  j£2750  then 
remaining  due  from  Vtdliamy  to  the  banking-bouse. 

Now,  NoU^%  declaration,  that  the  stock  would  have 
been  transferred  if  the  whole  of  the  debt  due  to  the 
house  had  been  paid,  I  consider  as  amounting  to 
nothing.  A  banker  is  likely  enough  to  say  so;  and  I 
take  that  as  no  evidence  whatever  of  the  fact.  There 
is  no  doubt  that,  in  point  of  law,  actions  might  have 
been  brought,  and  that  such  actions  could  not  have 
been  met  by  a  set-off,  but  only  by  bringing  other 
actions.  I  apprdiend  also,  supposing  FuUiamy  had 
died  without  assets  to  pay  his  debts,  that  Noble  would 
have  been  a  trustee  for  FuUiamy  and  his  creditors,  and 
not  £>r  the  banking-hous^  and  that  the  stock  would 
have  constituted  •  part  iS'VuUiaimfs  general  assets. 

It 
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It  is  quite  clear,  therefore,  if  the  transaction  had  been 
then  put  an  end  to,  that,  upon  VuUiamjfs  paying  the 
j£2750  remaining  due  on  the  security  of  the  stock,  he 
would  have  been  a  creditor  for  money  had  and  recdved, 
to  the  amount  of  the  money  which  had  been  produced 
by  the  sale  of  the  stock*. 


A  joint  debt 
cannot  be  set 
off  against  a  se- 
parate debt  at 
law ;  but  mayy 
in  equity^  under 
particular  cir- 
cumstances ;  as 
where  there  is  a 
clear  series  of 
transactions  in 
which  joint  cre« 
dit  has  been 
given. 


If  to  that  amount,  then  the  question  arises,  how  the 
debts  which  Vulliamy  owed  to  the  house,  or  which  the 
house  owed  to  VtMiamyj  are  to  be  arranged.  At  law, 
a  joint  debt  cannot  be  set  off  against  a  separate  debt. 
Therefore,  the  point  of  law  is  against  his  claim;  and 
it  is  incumbent  on  him  to  make  out,  that,  with  reference 
to  this  simple  state  of  facts,  there  is  some  principle  of 
equity  different  from  the  legal  principle.  If  this  can  be  so 
maintained,  I  shall  be  glad  to  have  it  so.  On  the  other 
hand,  there  is  no  doubt  that,  under  particular  drcom- 
stances,  a  joint  debt  may  be  set  off  against  a  separate  debt, 
in  equity.  If  there  are  such  particular  circumstances 
in  the  present  case,  as  would  justify  the  interference  of 
a  court  of  equity  in  allowing  a  set-ofi^  I  should  be  glad 
to  have  them  very  clearly  and  concisely  brought  before 
me.  If  you  can  shew  a  clear  and  distinct  series  of 
transactions,  in  which  both  the  VuUiamt^Sf  father  and 
son,  have  had  credit  given  ta  them,  as  credit  was  given 
to  the  father  only,  you  have  certainly  very  strong 
evidence  of  such  a  case  as  would  authorise  a  court  of 
equity  in  allowing  the  set-off. 


But  there  are  other  points  in  the  case  to  which  it 
may  be  expected  that  I  should  advert.  It  has  been 
stated  that,  because  Baradck  came  into  the  house  at  the 
time  when  he  entered  it,  that  circumstance  makes  a 
difference;  —  that  he  assumed  the  debts  of  the  home, 
and  is  as  much  bound  as  the  others.    I  think  not;  -^ 

there. 
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there  Is  no  reason  to  make  Close  a  party.  I  take  it  as 
a  &ct  that  there  was  in  his  time  a  conTersion,  and 
Barmck  must  be  considered  as  having  taken  upon  him- 
self all  oUigations  that  Close  was  under. 

The  remaining  question  is,  has  the  Plaintiff  a  right 
to  go  against  Deoaynei%  estate  for  the  deficiency  ? 

With  regard  to. that  question,  I  cannot  take  it  that 
Devaynes  was  not  to  be  considered  as  at  the  time  of 
his  death  under  an  obfa'gation  to  replace  the  stock 
which  had  been  sold  out  in  his  lifetime.  It  cannot  be 
disputed  that  he  was  subject  tq  such  liability..  Nor  can 
it  any  more  be  made  a  question  that  a  deceased  partner's 
estate  must  remain  liable  in  equity,  until  the  debts 
which  affected  him  at  the  time  of  his  death  have  been 
fully  discharged.  There  are  various  ways  in  which  the 
discharge  may  take  place;  but  discharged  they  must 
be  before  his  liability  ceases.  I  remember  a  time  when 
the  point  was  doubted,  as  in  Hoare  y.  Contencin{a\ 
but  it  is  now  completely  settled,  that  the  representative 
of  a  deceased  partner  may  be  sued  ill  equity.  This, 
however,  cannot  take  place  if  the  debt  has  been  in  any 
manner  discharged;  and  it  was  therefore  very  fairly 
urged,  that  this  debt  had  actually  been  discharged  in 
May^  1810,  when  VuUiamy,  with  the  note  in  his  hand, 
paid  the  £2750,  but  did  not  call  for  a  re-transfer.  It 
cannot  be  stated,  that  he  was  not  then  in  a  condition 
to  call  for  a  re-transfer,  because  he  did  not  know  that 
the  stock  was  no  longer  where  he  had  placed  it.  On 
the  contrary,  the  other  parties  did  know  that  the  stock 
was  not  there*  Dewynes,  at  the  time  of  his  death,  knew 
that  the  stock  was  not  there.  How  can  it  be  said  that, 
under  such  circumstances,  a  new  contract  is  to  be  inferred 


1817. 


vulliamy 

Noble 
and  Others* 


(fl)  lBro.27. 
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from  th^  silence  of  VuUiamy  7  If  VvUiamy  bad  asked  for 
the  stock,  ifoble  must  have  told  him  there  was  none ;  and 
that  is  direct  evidence  that,  at  the  death  of  Dewynes^ 
all  the  then  partners  were  debtors  to  VvUiamy  ibr 
money  had  and  received^  Am  I  to  say,  then,  that  the 
obligation  Devaynes  was  under  at  his  death  is  canceUed, 
because  Devaynes  did  not  inform  VvUiawj  of  the  breach 
of  trust  committed  in  his  lifetime? 


Dec.  \t^ 


I  therefore  think,  that  VuUiamy  has  made  good  his^ 
daim  against  Devayne^^  estate  for  th^  aippunt  of  the 
deficiency. 

As  to  the  point  of  set-o£^  I  repeat  that  I  wish  it 
again  to  be  spoke  to. 


^mm 


■!«^WW 


On  tbb  day  the  question  of  set-off  came  on  to  be 
qpoke  to,  as  desired  by  the  Lord  Chancellor. 


i^JLPiggoit^  Tramer^  and  BaiiipeU for  the  PlaintiflSb^ 

Insisted  that  this  case  could  not  be  distinguished  in 
principle  firom  that  of  Ex  parte  Siephen$(a\  where  Ae 
decision  turned  expressly  on  the  firaud  which  had  beep 
committed,  and  not  on  the  notion  of  establishing  aoy 
abstract  rule  of  equity,  as  di&ring  fixmi  the  role  ot  law 
with  regard  to  setoff  in  general.  They  went  on  to 
compare  the  two  cases,  and  dted  Eap  parte  Hamm(h) 
•M  confirmatory  of  the  same  prindple^  contending  that 
there  could  be  no  higher  equi^  in  the  ease  of  a  flnveCj^ 


(a)  II  Yes.  24. 

ia)  12  Ves.  846.  before 
Lord  Er^ldnc.  Affinoed  by 
Lord  Eldon,  18  Yes.  232. 
See,  also,  1  Rose,  Bankr.  Ca. 


vo).ILlJ7.  E;(  parte  J^auv 
1  Buck's  Biuikr.  Ca.  120* 
note. 

than 
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than  of  a  co-obligor,  and  that  it  would  be  contrary  to 
^rery  rule  of  justice  to  adopt  any  distinction  between 
them.  They  also  insisted,  that  being  a  case  of  such 
fross  fraud,  the  Plaintifis  were  entitled  to  costs  out  of 
the  bankrupt's  estate. 

The  only  point  in  which  this  case  difiered  fit>m 
jEjt  parte  Stephens  was,  that  here  it  was  a  joint  note, 
in  the  other  joint  and  several,  which  made  the  present 
case  the  stronger  of  the  two  in  favour  of  set-off. 

Wethereli  for  Devayne^s  executors,  argued  in  favour 
of  the  same  position. 

Sir  S.  Romilly  and  Palmer^  contra. 

The  Lord  Chancellor. 

The  case  of  Ex  parte  Hanson  does  not  apply  to  the 
present.  There  A.  and  B.  gave  a  joint  undertaking  in 
respect  of  a  debt  due  from  A.  only.  This  was  quite 
di&rent  from  a  case  of  set-off. 

But  the  case  of  Et  parte  Stephens  went  npoti  thii. 
Ttiere  the  sister  of  a  person  who  was  debtor  to  tlie 
banking -house  gave  her  personal  undertaking  for  tdte 
debt  of  her  brodier,  bdng  at  die  time  ^[norant  that 
the  bankers  had  money ,  of  hers  in  their  banAa^  for 
fdiich  they  were  acconhtable,  and  which  sh^  jprayed 
l>jr  her  petition  might  be  set  off  against  that  patticidU: 
debt  That  is  precisely  the  present  case.  Yott  ktt 
right,  therefore^  in  this  point  as  to  the  set-off,  and  nMt 
have  your  costs,  to  which  the  two  estates,  of  the  bank- 
rupts, and  of  DevaojfneSf  most  oontribute  propoviioimDy. 
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Apra24f. 
Dec.  15. 

In  order  to 
obtain  an  in- 
junction against 
violation  of  a 
Pfttent,  the 
party  must,  at 
the  time  of  ap- 
pljring,  swear  as 
to  his  belief  that 
he  is  the  origi- 
ginal  inventor. 
Where  there 
has  been  a 
length  of  ex- 
clusive enjoy- 
ment under  a 
patent)  the 
Court  will  grant 
an  injunction  in 
the  first  in- 
stance»  without 
previously  put- 
ting the  party 
to  establish  his 
right  by  an  ac- 
tion at  law. 
Otherwise, 
where  the  pa^ 
tent  is  recent* 


HILL  V.  THOMPSON  and  FOREMAN. 

^■^HE  Bill  prayed  an  injunction  to  restrain  the  De^ 
fendants  '*  from  selling  or  in  any  manner  disposing 
**  of  any  iron  smelted  and  worked  or  otherwise  pro- 
*^  duced  by  them,  or  by  any  person  or  persons  on  their 
^*  behalf,  by  the  means  or  use  of  the  Plaintiff's  in- 
^^  vention  and  improvements  (in  the  Bill  mentioned); 
^^  and  from  using  slags  or  cinders  and  mine  rubbish 
'*  and  lime^  according  to  the  Plaintiff's  said  invention 
'^  and  improvements ;  and  from  in  any  manner  using 
'^  the  said  invention  and  improvements  in  the  smelting 
'^  and  working  of  iron,  and  from  otherwise  infringing 
<^  the  Plaintiff's  patent  (in  the  Bill  also  mentioned)  dur- 
*^  ing  the  remainder  of  the  term  thereby  granted." 

The  affidavits  in  support  of  the  Injunction  (which  was 
moved  for  and  obtained  upon  the  filing  of  the  Bill 
.until  answer  or  further  order),  stated  the  letters  patent^ 
dated  the  26th  of  My,  1814,  for  the  Plaintiff's  in- 
vention, which  was  alleged  to  consist  in  the  use  and 
application  of  the  slags  or  cinders  thrown  off  by  the 
operation  of  smelting  (which  had  previously  been  con* 
sidered  as  useless)  to  the  production  of  good  and  ser- 
viceable metal,  by  the  admixture  of  mine-rubbish  and 
otherwise,  according  to  principles  of  the  Plaintiff's  own 
discovering. 


The  Defendants  moved,  on  the  coming  in  of  their 
answer,  to  dissolve  the  injunction;  and  upon  this  oc- 
casion a  variety  of  affidavits  were   produced  on  both 

sides, 
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sides,  tiding  respectively  to  impeach  and  to  assert  the 
validity  of  the  patent,  and  of  the  injunction  to  restrain 
the  breach  of  it.  An  affidavit  made  by  the  Plaintiff  re- 
ferred to  the  specification  of  his  invention  lodged  in  the 
Pflltent  Office,  alleging  that  he  verily  believed  he  was 
the  inventor  of  the  several  improvements  in  smelting  and 
Working  iron  which  were  therein  mentioned ;  and  the 
specification  referred  to  contained  an  explanation  of  the 
principles  of  tlie  alleged  invention,  which  was  extremely 
diffuse,  and  objected  to  on  the  other  side  as  dther  wholly 
unintelligible,  or  so  confused  and  intricate  as  not  to  be 
capable  of  being  reduced  to  practice.  It  was  further 
objected  that,  except  by  reference  to  this  obscure  speci- 
fication, neither  the  Plaintifl^  nor  any  of  his  witnesses, 
had  stated  in  what  the  all^;ed  invention  and  improve- 
ments consisted,  nor  whether  he  claimed  in  respect  of 
invention  or  of  improvements  merely ;  and  that  a  pa- 
tent, to  be  good,  must  not  be  more  extensive  than 
the  invention.  The  Defendants'  affidavits  also  went  to 
deny  the  originality  of  the  invention  altogether.  Bex 
V.  Else  (a),  Boidton  v.  BuU  (&),  Homblower  v.  JSditf- 
ton  {c)y  and  Harmer  v.  Plane  (<{},  were  cited,  on  the 
part  of  the  Plaintiff,  in  answer  to  the  objection  to  the 
specification. 


1817. 


Hill 

V. 

Thompson. 


The  case  was  argued  on  several  occasions,  and  at 
considerable  length. 

•Sir  5.  BomiUtf^  BeU^  and  PhiUimore^  for  the  Defend- 
ants, in  support  of  the  motion  to  dissolve  the  injunction 

Tramer^  Wetherell^  and  Baithby^  contriL 


(«)  11  East,  109.  note. 
ih)  2  H.  Black.  4:63. 


(c)  8T.R.95. 

(d)  14Ve8.13a 


The 
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Said,  he  doubted  whether  the  injunction  ought  t^ 
have  been  granted  in  the  first  instance,  unless  the 
affidavits  had  stated  more  particularly  in  what  the 
alleged  infringement  of  the  patent  consisted ;  and  that 
it  should  have  been  shewn  to  be,  by  working  in  the 
precise  proportions  mentioned  in  the  specification,  is 
*  being  of  the  essence  of  the  invention.  That,  when,  in 
future^  an  injunction  is  applied  for  ex  parU^  on  the 
ground  of  violation  of  a  right  to  an  invention,  secured 
by  patent,  it  must  be  understood,  that  it  is  incumbent 
on  the  party  making  the  application  to  swear,  at  th« 
time  of  making  it,  as  to  his  belief,  that  he  is  the  original 
inventor;  for,  although,  when  he  obtained  his  patentf 
he  might  very  honestly  have  sworn  as  to  his  belief  of 
such  being  the  fact,  yet  circumstances  may  have  subse- 
quently intervened,  or  information  been  communicated^ 
sufficient  to  convince  him  that  it  was  not  his  own 
original  invention,  and  that  he  was  under  a  mistake 
-  when  he  made  his  previous  declaration  to  that  eflfeot. 

V 

The  principle  upon  which  the  Court  acta  in  caMi 
of  this  description  is  the  following :-«- Where  a  ptiail 
has  been  granted,  and  an  exclusive  possession  of  some 
duration  under  it,  the  Court  will  interpose  ita  iigaDO- 
tion,  without  putdng  the  party  t>reyiousl7  to  establidi 
the  validity  of  his  patent  by  an  action  at  law.  But 
where  the  patent  b  but  of  yesterday^  andf  upon  an 
application  being  made  for  an  injunction,  it  is  endcar- 
voured  to  be  shewn,  in  opposition  to  it,  that  there  is 
no  good  specification,  or  otherwise^  that  the  patent 
ought  not  to  have  been  granted,  the  Court  will  not, 
from  its  own  notions  respecting  the  matter  in  ^iapute^ 
act  upon  the  presumed  validity  or  invalidity  of  die 

15  patent 
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patenti  without  the  right  having  been  ascertained  by  a  1817. 

previous  trial ;  but  will  send  the  patentee  to  law,  and  HiViT 

oblige  him  to  establish  the  validity  of  his  patent  in  a  9. 

court  of  law,  before  it  will  grant  him  the  benefit  of  an  Thompsoit, 
injunction. 

In  the  present  case,  I  shall  say  nothing  as  tp  my 
opmion  of  the  validity  or  invalidity  of  the  patent.  I'hc 
affidavits  in  support  of  the  injunction  represent,  that 
the  Defendants  have  made  iron  in  the  way  mentioned 
in  the  specification.  But,  whether  it  is  to  be  con- 
sidered as  a  patent  for  extracting  iron  from  slags  or 
cinders,  by  working  and  smelting,  and  by  the  admix- 
ture of  certain  materials,  to  reduce  the  per  centage  to 
40  per  cent. ;  or  for  mixing  cinders,  limestone,  and  mine- 
rubbish  in  certain  proportions;  it  should,  before  any 
injunction  was  granted,  hfive  been  pointed  out  that  the 
patent  was  actually  infringed  by  so  mixing  the  ingre- 
dients, or  so  reducing  the  per-ccntage.  Here,  I  cannot 
but  entertain  a  doubt,  whether  the  improvement  as  to 
the  lime  destroying  the  cold-short  is,  or  is  not,  a  new 
invention ;  but  that  is  not  for  me  to  decide ;  and,  if  on 
thje  trial  of  an  action,  the  witnesses  should  prove  the 
use  of  lime  for  the  same  purpose^  previously  to  the 
grant  of  this  patent,  still  another  question  will  rem^n, 
admitting  that  a  patent  may  be  good,  for  a  mere  method 
of  producing  a  more  beneficial  and  effectual  result  firom 
die  adhibition  of  the  same  materials. 

But  it  is  enough,  in  the  present  case,  to  resort  to  the 
principle  already  laid  down,  and  which  is  the  same 
that  governed  tlie  cases  (which  have  been  cited)  of 
Harmer  v.  Plane  {a)^  and  BoUan  v.  Btdl{b);  because 
it  cannot  be  said,  that  there  has  been,  in  this  case, 

(fl)  14  Ves.  1S6.  {h)  3  Ves.  140. 

Vol.  III.  S  s  such 
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1817.  .  such  a  possession  or  enjoyment  under  the  pttent,  m 
would  induce  the  Court  to  continue  the  injaocdon, 
upon  such  evidence  as  is  here  afforded,  until  its  yalidity 
has  b^en  tried  at  law.  Here  the  patent  bears  date 
JUdyf  1814,  and  the  specification  January^  1815;  and 
it  appears  by  the  affidavits,  that  the  works  were  not 
completed  so  as  to  carry  on  tlie  operations  under  the 
patent  until  Jvkf'i  1816. 


His  Lordship  accordingly  dissolved  the  injunction; 
but  directed  that  an  account  should  be  kept  of  slags 
used  and  iron  made  by  the  Defendants,  according  to 
the  method  described  in  the  specification,  the  Fhdntiff 
undertaking  to  bring  an  action ;  with  liberty  to  apply 
to  have  the  injunction  revived,  after  trial  of  the  action, 
or  hi  case  of  any  unreasonaUe  delay  being  interposed 
on  the  part  of  the  Defendants. 


Dec.  15*  ^Q  action  was  brought  accordingly,  and  the  result 

of  the  trial,  was  a  verdict  in  favour  of  the  Plaintiff; 
who  now  moved  to  revive  the  Injunction. 

In  support  of  the  motion,  it  was  represented  to  be 
clearly  settled  at  law,  that  there  may  be  sufficient  no- 
velty to  support  an  injunction  as  well  In  a  mere  improve- 
ment upon  an  old  method  as  in  an  original  invention. 
The  verdict  of  the  jury  was  also  stated  to  be  conclusive 
as  to  the  matter  of  fact,  and  the  application  now  made 
as  of  course,  and  such  as  the  Court  could  not  refiiae, 
without  takmg  upon  itself  to  meddle  with  what  waa  the 
exclusive  province  of  a  Court  of  law. 

On  the  other  band,  it  was  stated  to  be  the  intention 
of  the  Defendants  to  move  for  a  new  trial  at  law, 
which  could  not  be  done  before  the  next  term,  bat 
that  the  motion  would   then  certainly  be  made,  and 

with 
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with  every  prospect  of  succes8>  on  the  ground  of  the 
Verdict  being  pronounced  against  evidence ;  it  having 
been  clearly  proved  on  the  trial,  that,  previously  to  the 
grant  of  this  patent,  iron  had  been  extracted  from  slags 
9r  cinders,  by  precisely  the  same  process  as  that  de- 
ieribed  in  the  specification.  That  the  trial  was  at 
N$$i  priusy  where  little  opportunity  is  afforded  for  that 
consideration  on  the  part  of  the  Judge,  which,  in  such 
a  case  as  the  present,  was  necessary  to  enable  him  pro- 
perly to  direct  a  jury.  That  the  order,  giving  liberty 
to  the  Plaintiff  to  apply  to  the  Court  to  revive  the 
injunction,  left  it  at  the  discretion  of  the  Court  to  grants 
or  to  refuse,  the  application ;  and  that,  in  the  present 
case,  its  being  revived  would  be  attended  with  the 
greatest  inconvenience  and  loss  to  the  parties,  in  case^ 
by  the  event  of  a  new  trial,  they  should  be  found 
to  have  a  right  to  continue  the  works  which  had  been 
commenced  by  them  in  consequence  of  the  patent  being 
ultimately  pronounced  to  be  invalid.  That  the  verdict 
itself  could  not  be  considered  as  in  any  respect  final  or 
complete,  till  it  were  known  whether  it  should  stand, 
or  abide  the  event  of  the  new  trial.  That,  in  the  direc- 
tion of  the  Judge  to  the  jury,  it  was  expressly  stated^ 
that  the  patent  was  for  the  invention  of  certain  improve- 
ments in  the  smelting  and  working  of  iron  obtained 
from  slags  or  cinders,  and  it,  therefore,  was  a  point  still 
to  be  proved,  if  the  contrary  were  insisted  on,  that 
the  same  thing  had  never  been  effectually  accomplished 
before ;  whereas  there  was  abundance  of  evidence,  that 
the  very  same  thing  had  been  habitually  practised  in 
Staffordshire  and  Shropshire^  although  it  might  be  true 
that  it  had  not  been  resorted  to  in  South  Wales^  where 
the  works  in  question  were  situated. 


1817. 


Hill 
•Thompson. 


To  all  this  it  was  replied,  that  the  injimction  must 
be  revived,  as  a  matter  of  course,  the  verdict  having  been 

S  s  2  ob- 
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obtained ;  and  that  to  oppose  it  was,  in  effect,  no  oUi^ 

than  to  Apply  for  a  new  trial  to  a  Court  incompetent  to 

award  it.     That,   in  the  opitiion  of  the  Judge  who  di*^ 

Thompson.       rected  the  verdict,  it  was  clearly  a  patent  for  an  im-» 

provement,  and  not  for  an  original  invention ;  and  that 
the  verdict  pronounced  agreeably  to  that  direction  gave 
a  primd  fade  right  to  the  Plaintiff,  upon  which  the 
Court  could  not  refuse  to  act 

The  Lord  Chancellor. 

In  this  case,  the  injunction  was  first  granted  upon 
the  strength  of  affidavits,  which  were  contradicted,  9%  to 
their  general  effect,  in  the  most  material  points,  wh«n 
it  afterwards  came  before  the  Court  upon  a  motion  to 
dissolve  the  injunction  so  obtained.  Many  topics  were 
then  urged  on  both  sides,  and  fully  discussed  in  8i^» 
ment  It  was  insisted,  on  the  part  of  the  Plaintil^  and 
the  Court  agreed  to  that  position,  that  where  a  peraoQ 
has  obtained  a  patent,  and  had  an  exdosive  enjoyment 
under  it,  the  Court  will  give  so  much  credit  to  his  ap- 
parent right,  as  to  interpose  immediately,  by  injonctioii, 
to  restrain  the  invasion  of  it,  and  continue  that  interpo- 
sition, until  the  apparent  right  has  been  displaced*  Ob 
the  other  hand,  it  was,  with  equal  truth,  stated,  that  if  a 
person  takes  out  a  patent,  as  for  an  invention,  and  is 
unable  to  support  it,  except  upon  the  ground  of  some 
allied  improvement  in  the  mode  of  applying  that  which 
was  previously  in  use,  and  it  so  becomes  a  s^ons  ques- 
tion, both  in  point  of  law  and  of  fac^  whetho-  the 
patent  b  not  altogether  invalid,  then,  upcm  an  appli* 
cation  to  this  Court,  for  what  may  be  called  the  extra 
relief  which  it  affords  on  a  clear  prim&  facie  case,  the 
Court  will  use  iu  discretion ;  and  if  it  sees  suffideat 
ground  of  doubt,  will  either  dissolve  the  injunction  ab- 
solutely, or  direct  an  issue,  or  direct  the  party  applyiiig 
to  bring  his  action ;  after  the  trial  of  which,  either  be 

nay 
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may  i^^ply  to  revive,  if  successful,  or  else  the.  other 
party  may  come  before  the  Court,  and  say,  I  have 
displaced  all  his  pretensions,  and  am  entitled  to  have 
my  costs  and  the  expensed  I  have  sustained,^  by  being 
brought  here  upon  an  allegation  of  right  which  cannot 
be  supported.  And,  as  in  this  instance,  the  Court  will 
sometimes  add  to  its  more  general  directions,  that  the 
party  against  whom  the  application  is  made^  shall  keep 
an  account  pending  the  discontinuance  of  the  in- 
junction, in  order  that,  if  it  shall  finally  turn  out,  that 
the  Plaintiff  has  a  right  to  the  protection  he  seekS) 
amends  may  be  made  for  the  injury  occasioned  by  the 
resistance  to  his  just  demands. 


tSlT. 


.Hill 

V. 

.TifOMPseir. 


In  his  directions  to  the  jury,  the  Judge  has  stated  it 
as  the  law  on  the  subject  of  patents ;  first,  that  the  in- 
vention must  be  novel ;  secondly,  diat  it  must  be  useful ; 
and,  thirdly,  that  the  specification  must  be  intelligible. 
I  will  go  farther,  and  say,  that  not  only  must  the  in- 
vention be  novel  and  useful,  and  the  specification  intel- 
ligible^ but  also  that  the  specification  must  not  attempt 
to  cover  more  than  that  which,  being  both  matter  of 
actual  discovery,  and  of  useful  discovery,  is  the  only 
proper  subject  for  the  protection  of  a  patent.    And  I 
am  compelled  to  add,  that,  if  a  patentee  seeks  by  hi& 
specification  any  more  than  he  is  strictly  entitled  to, 
his  patent  is  thereby  rendered  ineffectual,  even  to  the 
extent  to  which  he  would  be  otherwise  fakly  entitled. 
On  the  other  hand,  there  may  be  a  valid  patent  for  a 
new  combination  of  materials  previously  infuse  for  the 
same  purpose,  or  for  a  new  method  of  applying  such 
materials.     But,  in  order  to  its  being  effectual,  the  spe- 
ciQcation  must  clearly  express  that  it  is  in  respect  of 
such  new  combination  or  application,  and  of  that  only, 
and  not  lay  claim  to  the  merit  of  original  invention  in 
the  use  of  the  materials.    If  there  be  a  patent  both  for 
^  a  machine,  and  for  an  improvement  in  the  use  of  it,  and 

S  8  3  it 


To  establish  th^ 
validity  of  a  pa- 
tent, the  inven- 
tion must  be 
both  new  and 
useful,  and  the 
specification 
must  accurately 
describe  it. 
Also,  if  the  spe-^ 
cification  seeks 
to  cover  more 
than  is  actually 
new  and  useful, 
it  vitiates  the 
patent,  render- 
ing it  ineffectual 
even  to  the  ex- 
tent to  which  ft 
might  otherwise 
have  been  sup- 
ported. 
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Hill 
Thompson. 


it  cannot  be  supported  for  the  machine^  although  i| 
might  for  the  improvement  merely,  it  is  good  for  no* 
thing  altogether,  on  account  of  its  attempting  to  cover 
too  much. 


Now  it  is  contended,  that  what  is  claimed  by  the  prer 
sent  patent  is  not  a  novel  invention ;  that  the  extraction 
of  iron  from  slags  or  cinders  was  previously  known  and 
practised  ;  that  the  use  of  lime  in  obstructing  cold-shortf 
was  likewise  known.  But  to  all  this  it  is  answeredf 
that  the  patent  is  not  for  the  invention  of  these  things 
but  for  such  an  application  of  them  as  is  described  ia 
the  specification.  Now,  the  utility  of  the  discovery,  tbe 
intelligibility  of  the  description,  &c.,  are  all  of  them 
matters  of  fact,  proper  for  a  jury,  But,  whether  ox  not 
the  patent  is  defective  in  attempting  to  cover  too  mucb^ 
is  a  question  of  law,  and  as  such,  to  be  considered  in  »U 
ways  that  it  is  convenient  for  the  purposes  of  jusUce 
that  it  should  be  considered.  This  specification  gen^ 
rally  describes  the  patent  to  be  '<  for  improvements  in 
the  smelting  and  working  of  iron ;"  and  it  then  goes  on 
to  describe  the  particulars  in  which  the  allq;ed  improve* 
ments  consist,  describing  various  proportions  in  thiB 
combination  of  the  materials,  and  various  processes  ip 
the  adhibition  of  them.  The  question  of  law,  upon  (he 
whole  matter,  is,  whether  this  is  a  specification  by  which 
th^  patentee  claims  the  benefit  of  the  actual  discovery  of 
lime  as  a  preventive  of  cold-short,  or  whether  he  claims 
no  more  than  the  invention  of  that  precise  combinaUon 
and  those  peculiar  processes,  which  are  described  in  the 
specification.  And  when  I  see  that  this  question  clearly 
arises,  the  only  other  question  which  remains  is,  whether 
I  can  be  so  well  satisfied  with  respect  to  it,  as  to  tak^  it 
for  granted,  that  no  argument  can  prevail  upon  a  oowrt 
of  law,  to  let  that  first  question  be  re-<onsider^,  by 
granting  th^  motiop  for  a  new  trial.  If  this  be  is.  ques- 
tion of  law,  I  can  have  no  right  whatever  %q  t^e  its 
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out  of  the  jurisdiction  of  a  court  of  law,  unless 
I  am  convinced  that  a  court  of  law  must  and  will 
consider  the  verdict  of  the  jury  as  final  and  conclusive. 
But  this  only  brings  it  back  to  the  original  question; 
and  I  see  enough  of  difficulty  and  uncertainQr  in  the 
Specification,  and  enough  of  apparent  repugnance  be- 
tween the  specification  and  the  patent  itself,  to  say,  that 
it  is  impossible  I  can  arrive  at  such  a  conclusion  re- 
specting it,  as  to  be  satisfied  that  there  is  no  ground  for 
granting  a  new  triaL 


W17- 


The  injupction 
having  been  dis- 
solved, with 
liberty  to  the 
Plaintiff  to  bring 
an  action  to 
establish  his  pa- 
tent right,  and 
the  Defendastt 


In  the  order  I  formerly  pronounced,  was  contained  a 
direction^  that  the  Defendants  should  keep  an  account 
of  iron  produced  by  their  working  in  the  manner  de- 
scribed in  the  injunction.  If  the  injunction  is  to  be 
now  revived,  the  whole  of  their  establishment  must  be 
discharged  between  this  and  the  fourth  day  of  next  term, 
when  it  is  intended  to  move  for  a  new  trial,  the  result 
of  which  may  be^  that  the  Defendants  have  a  right  to 
continue  the  works;  to  do  which,  they  will  then  be  to  keep  anac- 
under  the  necessity  of  re-commencing  all  their  oper*  count  in  the 
ations,  and  making  all  their  preparations  and  arrange^    °'^*'*  ^**"®  ♦  • 

ments  de  novo.     It  appears  to  me,  that  this  would  be  a    ,  ,     .     ? 

,  .        ^     .  y  ,  ,      been  obtamed 

much  greater  ipiconvenience  than  any  that  can  result    ^^^  ^|^  I^aintiff 

from  my  refusal'  in  the  present  instance  to  revive  the  on  the  trial  of 

injunction.     My  opinion,  therefore,  is,  that  this  matter  the  action,  on 

must  stand  over  until  the  fifth  day  of  next  term,  when  I  applicadoa  be- 

may  be  informed  of  the  result  of  the  intended  appli-  wg  ™«Je  ^p 

cation  for  a  new  trial ;  the  account  to  be  taken,  in  the    f^*^f     ®  *"' 

junction.  It  was 

objected  that 

the  Defendants 

intended  to  move  for  a  new  trial ;  and  the  matter  was  ordered  to  stand 

over  till  the  result  of  that  application  should  be  known,  the  parties 

continuing  to  keep  the  account  in  the  interim. 


mean  time,  as  before. 


Ordered  accordingly. 
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N.  B.  [I  am  informed  that  a  new  trial  was  afterwards^ 
moved  for,  and  granted ;  and  that  the  result,  was  agaipst 
the  validity  of  the  patent]. 


Den.  18, 19. 


JOHN  ADAM  TRAUB,  HENRICH  SENY- 
SLAKE,  and  BERNHARD '  TRAUB ;  JO- 
HANN  FREDERICK  ABEGG,  HERMAN 
HEINRICH  MEYER,  HEINRICH  GREVE, 
JOHANN  WILHELM  KARSTENS,  and  AN- 
DREAS STUCKEN,        .  .        Plaintiffs. 

AND 


GEORGE  SCHMIDT, 


Detekbant. 


nnHIS  was  a  motion,  on  the  part  of  the  Defendant, 

that  the  commission  of  errors  issued  in  the  above 

cause  under  the  great  seal,  and  dire^cted  to  Sir  Vicary 

Gibbs^ 


Attachment  by 

the  PlaiDtifi 

in  the  Lord 

Mayor  8  Court 

on  property  of 

the  Defendant  in  the  hands  of  a  garnishee.    Defendant,  residing  at 

Hamburgh^  is  not  summoned,  and  a  verdict  is  obtained  by  Ihe  Hain- 

ti&,  by  virtue  of  which  the  money  is  paid  them  on  their  giving  security 

to  restore  the  same  in  case  the  Defendant  shall,  within  a  year  and  & 

day,  appear  and  give  bail  to  answer,  &c.  according  to  the  custoou 

Defendant  appears  and  pleads  to  the  jurisdiction.  Plaintifib  reply ; 
and  Defendant  joins  issue  as  to  part,  and  demurs  to  the  other  part,  of 
the  replication ;  and  obtains  judgment  both  on  argument  of  the  de- 
murrer and  afterwards  on  trial  of  the  issue. 

.  In  the  interval  between  the  two  judgments,  Plaintiffs  present  a  peti- 
tion to  the  Lord  Chancellor  for  a  commission  and  writ  of  error,  which 
are  granted.  Defendant  now  moves  to  supersede  both  the  commission 
and  writ — and  the  same  are  accordingly  superseded  on  the  ground  of 
misrepresentation  in  the  petition  on  which  they  issued ;  by  which  it  was 
alleged,  first,  that  the  Defendant  had  been  summoned,  when  no  sum- 
mons had  issued ;  r—  secondly,  that  the  validity  of  the  Defendant's  plea 
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Gibbs^  Knt  L.  C.  Justice  of  the  Court  of  C.  P.,  the  1817. 
Lord  Chief  Baron  Thompson^  Mr.  Justice  Abbott^  Mr. 
Justice  Burroughs   and  Mr.  Baron  RicAardsy  and  also 
the  writ  of  error  in  like  manner  issued  in  the  said  cause, 
and  directed  to  the  Mayor,  Aldermen,  and  Sherifis  of  had  been  ar« 
London^  bearing  date  the  5th  of  Marchy  then  last,  might  gued  on  a  de- 
be  superseded  ;  or  that  the  said  Mayor  and  Aldermen  ™u«yer  to  the 
might  be  directed  to  carry  into  e£Pect  and  enforce  the  '^P J^"®"*  5 
judgment  and  verdict  respectively  given  for  the  Defend-  ..     Jt^u^  j^ 
ant  against  the  Plaintiffs  in  the  Lord  Mayor's  Court  od  fendant  havinir 
the  2 1  St  o(  NovembeTy  1816,  and  5th  of  Jlfoy  then  last,  joined  issue  as 
respectively,  notwithstanding  such  commission  and  writ  ^®  P^^f  which 
of  error  as  aforesaid;  and  that,  for  that  purpose,  the  *"»»e^ad  not 
necessary  writ  or  writs  might  be  awarded  and  issued,  -    .      . 
directed  to  the  said  Mayor  and  Aldermen.  sentin   the   e  ' 

tition  —  and 

The  case  was  as  follows.     The  Defendant  was  owner  other  misrepre- 

of  a  cargo  of  tea  and  other  goods,  shipped  on  board  the  sentations. 
Festa  at  Nrao  York  in  August^  1 809,  and  consigned  to        The  motion 

him  (the  Defendant)  at  Hamburgh,  to  which  port  the  was  further  sup- 
vessel  was  also  bound,  and,  in  the  prosecution  of  her 

Toyage,  was  captured  by  a  British  cruiser,  and  carried  commission  and 

into  Yarmouth.     On  the  22d  of  December  following^  the  writ  having 

ship  and  cargo  were  restored  by  a  decree  of  the  Court  been  sued  out 

of  Admiralty  to  the  owners;  after  which  the  ship  re-  merely  for  de- 

mained  at  Yarmouth  till  Jlf^,  18J2,  when  she  was  seized  **y'  ®*  ""^  ■?•" 

•    ^,  ic         •  c  V  nifest  from  the 

by  the  revenue  officers,  m  consequence  of  some  smuggling  pj.  ^^ 

transactions,  and  both  ship  and  part  of  the  cargo  con-  iiavinff  pro- 

demneci  and  sold,   and  proceedings  instituted  by  the  ceeded  therein 

custom-house  against  the  remainder,  whereupon  a  claim  — it  being,  also, 

being  made  by  the  captain  on  behalf  of  the  Defendant,  contended  that, 
as  owner,  a  compromise  took  place,  by  virtue  of  which  ki 

j65300  was  to  be  paid  to  the  claimant  out  of  the  proceeds,  ,   ^ 

and  that  sum  was  accordingly  deposited  in  the  hands  of  ^he  Defendant 

Hendersotiy  an  officer  in  the  customs,  for  that  purpose,  ought  to  be  at 

Afterwards,  in  March,  1814,  a  plaint  was  affirmed  in  liberty  to  take 

the 
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out  axecution 
sotvrithstand* 
ing ;  such  pro* 
ceedingt  not 
MMMinting  to  a 
ceueies€aUio 
«*Mlo  whicb» 


the  Lord  Mayor's  Court  at  the  instance  of  the  PlaintUb 
against  the  Defendant,  in  a  plea  of  debt  upon  demand 
for  ^10,000,  and  process  of  attachment  at  the  same 
time  issued  out  of  the  said  court  on  the  sum  so  depo- 
sited in  the  hands  of  Henderson^  the  garnishee.  The 
Defendant  being  absent,  residing  at  Hamburgh^  was  not 
summoned  to  appear  and  answer,  and  a  verdict  was,  on 
the  2d  of  Aprils  J8H,  obtained  in  the  action  so  oom- 
menced,  against  Henderson^  for  ^500Q,  which  was  ac- 
cordingly paid  by  him  to  the  agent  of  the  Plainti^ 
upon  their  (the  Plaintifis)  the  solicitor,  and  another 
person,  a  merchant,  becoming  sureties  to  restore  the 
same  to  the  Defendant,  in  case  he  should,  within  a  year 
and  a  day,  come  into  the  court,  and  find  bail  and  sureties 
to  answer,  and  disproTe  or  avoid  the  debt,  according  to 
the  custom  of  the  city,  <<  and  there  remain  ready  to 
plead  with  the  said  Plaintifis  upon  their  bill  originals  or 
otherwise  to  discharge  himself  therefrom." 


It  was  sworn,  by  the  affidavit  of  his  solicitor  in  sup« 
port  of  the  present  motion,  that  the  Defendant  had  no 
knowledge  or  information  of  the  plaint  or  attachment* 
or  of  any  proceedings  under  the  same,  until  some 
time  after  the  verdict  obtained,  and  the  ^5000  paid* 
as  before  mentioned;  but  that,  within  the  year  and 
day,  he  (the  Defendant)  came  into  court,  and  foood 
bail  and  sureties  according  to  the  custom,  and  brought 
his  ^re  facias  to  disprove  the  debt  or  discbarge  him* 
self -^  that  the  Plaintifis  appeared  thereto,  and  the 
Defendant  thereupon,  by  the  advice  of  counsel,  pleaded 
that  the  cause  of  action  (if  any)  did  not  accrue  within 
the  jurisdiction  of  the  lord  mayor's  court;  to  which  the 
Plaintifis  replied  that,  as  to  £2\00^  (part  thereof,)  the 
same  did  accrue  within  the .  said  jiuisdiction,  and  that, 
as  to  the  residue^  Henderson  (the  garnishee)  recidad 
within  the  same.    To  the  first  part  of  this,  replicatioiH 
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the  Defendant  joined  issue,  and  to  the  other  pflrt  hb 
demurred,  as  being  insufficient  in  law.    T^e  demurrer 
being   argued,  judgment  was  given   thereon  for  the 
Defendant,  on  the  21st  Naoember^  1816;  and,  on  the 
trial  of  the  issue,  a  verdict  was  also  found  for  the  De» 
fendant.  May  Stb,  181  ?•     In  March,  1817,  the  Plaia- 
tiffs  presented    a    petition    to    the  Lord   Cbaocdkiry 
alleging  that  the  Defendant,  instead  of  disproving  the 
debt,  had  pleaded  in  bar  to  the  jurisdiction,  and  that 
the  validity  of  such  plea  being  argued  on  a  demurrer 
to  the  Plaintiff's  replication,  judgment  was  given  for 
the  Defendant;    therefore   praying    a  commission  of 
errors,  and  writ  of  error,  against  the  said  judgment; 
whereupon  his  Lordship,  on  the  3d  of  March  aforesaidi 
ordered  that  such  commission  and  writ  of  error  shoul4 
issue,  and  the  same  were  issued  accordingly,  (a)    Qi^ 
the  5th  of  ikfisy,  the  writ  was  presented  to,  and  allowed 


1817. 


(a)  Form  of  the  Writ  of 
Error  mentioned  above,  dat- 
ed the  5th  of  March^  1817. 

George  the  Third,  &c.  To 
the  Mayor,  Aldermen,  and 
Sheriffs  of  London^  Sec. 
Whereas  in  the  record  and 
process  of  a  certain  plaint 
which  was  in  our  court  of 
our  city  of  London  before 
you,  &c.  without  our  writ, 
according  to  the  custom  of 
the  said  city,  between  -r — 

aod ,  of  a  debt  of£\  0,000 

that  the  same  ■  ■  demanded 
of  the  said  ■■■,  as,  also,  in 
the  record  and  process  of 
a  certain  attachment  made 
thereupon  before  you,  &c. 
of  the  said  ^10,000,  in  moN- 
ney  numbered,  as  of  the  pro- 


per money  of  the  said 
in  the  hands  and  keeping  of 
one  •— •«-  attached  and  de- 
fended. Likewise  in  the  ren- 
dering judgment  before  yea, 
Ao*  in  our  said  court,  Scq. 
upon  the  plaint  and  attaeh- 
ment  as  aforesaid,  as  it  is 
said,  manifest  error  hath  i»- 
tervened,  to  the  great  damage 
of  the  said .— — .,  as  by  hb 
complaint  we  are  infbrmed. 
We,  willing  that  the  said 
error  (if  any  be)  be  duly 
amended,  and  full  and  speed^ 
justice  done  to  the  said  par^ 
ties  in  this  behalf,  have  aa- 
signed .  our  trusty  and  well* 
beloved  ■  ■  ■'>,  or  any  two  o4' 
them,  our  justices,  to  exa- 
mine and  correct  the  record 

and 
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by,  the  deputy  register  of  the  lord  mayor's  court ;  but: 
the  affidaTit  further  stated,  that  no  further  proceedings 
had  been  taken  by  the  Plainti£b  thereon,  and  no  appb'- 
cation  made,  or  notice  given  to  the  Judges  named  in 
the  commission,  or  any  of  them,  and  that  the  deponent 
verily  believed  the  commission  and  writ  of  error  had 
been  sued  for  and  obtained  by  the  Plaintifis  for  the 
purpose  of  delay  only*  That,  on  the  5th  of  December, 
he  (the  deponent)  applied,  on  behalf  of  the  Defendant, 
to  the  proper  officer  of  the  said  court,  for  a  writ  of 
execution  against  the  two  sureties  aforesaid,    for  the 


and  process  of  the  plaint  and 
attachment  aforesaid^  and  the 
giving  of  judgment  of  the 
plaint  and  attachment  afore- 
said, as,  also,  the  adjudging 
of  execution  thereupon,  with 
all  things  touching  the  same, 
in  the  presence  of  you,  Ac. 
by  our  said  justices,  or  two 
of  them,  for  that  purpose 
convened,  if  you  are  willing 
to  be  concerned  in  this  affiur, 
at  the  GuUdhaU  of  the  said 
city*  And,  if  any  error  shall 
be  found  in  the  said  record 
and  process,  or  in  the  giving 
of  judgment  of  the  plaint  and 
attachment  aforesaid,  or  in 
the  adjudging  of  execution 
thereupon,  the  same  to  cor- 
rect and  amend,  and  to  do 
Aill  and  speedy  justice  to  the 
said  parties  according  to  the 
tenor  and  custom  o£  the  said 
city.  And  therefore  we  com- 
mand you,  &c.  that  at  a  cer- 
tain day,  which  our  same  jus- 
tices, or  two  of  them,  shall 


nuUce  known,  the  record  and 
process  of  the  said  plaint  and 
attachment,   and   giying    of 
judgment  of  the  said  plaint 
and  attachment,  and  also  the 
adjudging  of  execution  there- 
on, with  all  things  touching 
the  same  which  remain  with 
you,  as  it  is  said,  before  oup 
said  justices,  or  two  of  them, 
to  the  same  place  you  cause 
to  be  brought.   And  we  com- 
mand  you,  (the  Sherifi,)  that 
at  a  certain  day  which  our 
said  justices,  or  two  ofthem, 
shall   make    known  to  you, 
you  shall  gi^e  notice* to  the 
said  ( Plaintiis)  that  then  they 
be  there,  if  any  error  in  tho 
said  record  and  process,   or 
giving   of  judgment    there- 
upon* which  is  known  to  be- 
long thereto,  and  to  hear  fur- 
ther, and  to  do  and  perform . 
what  shall  be  ordered  by  our 
said  justices  in  this  case  to  be 
done.     Witness    burteif   as 
Wcsttnimter^  Sec. 
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^SOOOy  to  which  he  (the  Defendant)  had  become  en*^ 
titled,  according  to  the  custom  of  the  city  of  hondony 
and  the  practice  of  the  said  court,  by  virtue  of  the 
verdict  and  judgment  so  obtained  by  him  as  aforesaid, 
but  which  writ  the  said  officer  refused  to  issue,  by 
reason  of  the  writ  of  error ;  and,  further,  he  had  been 
informed  and  believed,  that  Boswell  (one  of  the  sureties) 
had  absconded,  and  was  then  in  America. 


1817. 


In  opposition  to  the  motion  now  made,  as  above^ 
on  the  part  of  the  Defendant,  two  affidavits  were  filed 
on  the  part  of  the  Plaintiffs,  by  the  first  of  which  the 
deponent  (the  deputy  register  of  the  Lord  Mayor's 
Court)  stated,  that  no  writ  of  error  had  been  brought 
upon  any  plaint  or  action  commenced  in  the  said 
court,  during  a  period  of  thirty^five  years,  that  he  (the 
deponent)  had  been  in  office,  except  the  writ  of  error 
which  was  brought  in  the  present  case — that  a  writ  of 
error  on  any  plaint  or  action  in  the  said  court,  was  a 
very  rare  proceeding;  but  that,  after  diligent  search 
among  the  records,  he  (the  deponent)  found  that  a 
writ  of  error  was  brought  in  the  year  1774,  on  an  in- 
formation in  the  said  court,  between  nomas  Nugeni 
Esq.,  the  then  Common  Serjeant,  and  Samuel  Plumbe 
Esq.,  concerning  the  disfi'anchisement  of  the  said  Samuel 
Plismbe. 


The  other  affidavit  sworn  by  Hemy  Ashley^  partner 
with  William  WindaUj  (attorney  of  the  said  court) 
stated,  that  at  the  time  of  commencing  the  aforesaid 
action,  and  of  the  subsequent  proceedings,  the  said  ^Fm- 
iale  was  concerned  as  clerk  in  court,  for  the  Plaintifis, 
axid  BogmeU  as  their  solicitor;  that  a  commission  and 
writ  of  error  (as  above  mentioned)  had  been  sued  out 
by .  Bosnoell  as  such  solicitor,  and  the  same  had  been 
regularly  allowed  by  the  proper  officer  of  the  court  «jp- 
that  the  deponoit  had  made  search  among  the  records 
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of  the  court  for  similar  proceedings,  and  has  fMnd 
prooeadings  of  that  nature  instituted  in  the  said  court 
in  I774»  in  a  cause  between  TAomas  Nugent  Esq. 
(Common  Seijeant)  and  Samuel  Plumbe  £sq.»  wherebjr 
k  appeared  that,  after  the  commission  to  the  Judges 
named  therein  was  obtained,  and  the  writ  of  error 
idlowcd,  R  precept  of  the  commissioners  was  issued  to 
the  Lord  Mayor,  aldermen,  and  sherifis,  commandhig 
the  appearance  of  the  Plaintiff  at  a  certain  day  to  hear 
error— 'that  the  Defendant  in  the  present  causey  bad 
not  taken  any  proceedings,  by  virtue  of  his  commissioD 
and  writ  of  error,  to  compel  the  appearance  of  the 
Plaintiff,  nor  any  further  proceedings,  except  the  ap* 
fdicatton  now  made --^  that,  after  the  writ  of  «rror  in 
tfib  cause  was  sued  out  and  allowed,  BtM^seU  departed 
the  realm  for  North  America^  where  be  then  resided ; 
and  that,  after  bis  departure,  the  Pliyintiffs,  by  their 
agent,  placed  the  papers  in  the  hands  of  Mcsws.  Bobbwrn 
and  HemOumdf  in  his  (their  solicitor's)  absence. 


The  following  were  stated  as  the  grounds  for  the 
application,  which  was  now  made  on  the  part  of  the 
Defimdant 

FSrst,  mis-statement  in  the  petition,  upon  which  tlie 
writ  of  error  was  issued  ;  yiz.  that  the  petition  repre- 
sented the  Defendant  to  have  been  summoned ;  wheroM 
it  appeared  by  the  affidavit  of  his  solicitor,  that  he  was 
not  summoned,  by  reason  of  his  being  resident  at  Hkm- 
hirgh^  which  also  appeared  from  the  record  of  the 
firoceedingB,  in  these  terms.  <<  And  thereupon  it  is 
^commanded  by  the  Court  to  Thomas Newcome^  one 
**  of  die  Serjeants  at  macb  of  the  said  Court,  that  ha 
^  (according  to  the  custom  of  the  said  city)  summon  by 
**.good  summonefs,  the  Defendant  to  appear  here  la 
**  mnswer  the  Pkintifis  in  the  plea  aforesaid,  and  that 
<<  he  return  and  testify  what,  &c.  And  ofterwaixis  {» 
^  wit)  at  tba  same  oemt,  the  said  Seijeant  at  maoe 
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retumtd  and  iMtifled,  according,  &&,  that  the  De- 
«<  fendant  bad  nothing  within  the  said  city,  or  lite 
<<  liberties  thereof^  whereof  he  could  be  summoned, 
^*  nor  was  h«  to  be  found  within  the  same." 


ISlt. 


Anotlier  objection  to  the  petition  was,  that  it  stated 
imperfectly  the  terms  of  the  security  for  restoring  the 
i^OOO,   which  appeared  from  tlie  record,   to  be  as 
follows*     ^  And  thereupon,  at  the  same  court,  the  said 
^  (Plaintiffs)  found  «uffici^t  pledges  and  sureties  (that 
^  is  to  say.  Sec*)  to  restore  to  the  said  (Defendant),  the 
**  said  sum  of  ^5000,  so  attached  as  aforesaid,  if  the 
*<  said  (Defendant)  should,  within  a  year  and  a  day, 
^  according  to  the  custom,  find  sufficient  pledges  and 
^  sureties  to  answer  the  said  (Plaintifls)  in  and  upon 
<<  the  pies  of  th^ir  said  bill  original,  and  to  disprove  or 
<<  avoid  the  debt  demanded  by  the  said  bill,  according 
<<  to  the  custom,  or  to  render  his  body  to  prison  within 
^  the  libertieft   of  the   said   city,    and   there   remain 
<<  ready  to  pkad  with  the  said  (Plaintiffs),  and  upon 
^*  their  said  biH  original,   or  otherwise,  to  discharge 
<<  himself  therefrom,  according  to  the  custom.'' 

Besides  thcse^  were  the  mis-statunent  (already  referred 
to)  as  to  the  validity  of  the  plea  to  the  jurisdiction  having 
been   argtied,  instead  of  the  Iralidity  of  the  Plaintiffs' 
replication  to  part  of  that  plea,  viz.  <<  that  it  was  suffi- 
<*  cient  that  the  Garnishee  resided  within  the  jurisdic- 
tion" -^  that  it  was  also  omitted  to  be  stated  tiiat,  as 
to  j£2iOO  of  the  x£5000,  the  PUintifi  took  issue  to 
the  Defimdant's  plea  to  the  jurisdiction,  and  that  the 
aame  was  tried,  and  a  verdict  given  for  the  Defendant 
That  the  petition  referred  only  to  the  judgment  stated 
to  have  been   given  on  the  argument  of  the  demur- 
rer, as  being  erroneous,  and  the  writ  of  error  made 
out  puranant  to  the  order  of  such  petition  (dated  the 
^d  of  March)  waa  tested  the  5th  of  Marcky  ]817>  and 

must^ 
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musty  therefore^  have  been  obtained  after  the  judgment 
on  the  demurrer  was  given  (2l8t  Naoemberj  181 6),  but 
before  the  trial  of  the  issue  (7th  Ma^f  1817)»  and  the 
same  could  not  therefore,  in  any  event,  affect  the  ver- 
dict and  judgmtot  as  to  the  j£2100. 


Then,  as  to  the  writ  of  error  itself  it  was  there 
stated,  that  manifest  error  had  intervened  in  the  record 
and  process  of  the  plaint,  as  well  as  in  the  record  and 
process  o{  the  attachment,  and  in  the  rendering  €i 
judgment,  —  making  no  distinction  between  the  judg- 
ments, and  not  confining  the  error,  in  conformi^  with 
the  petition,  to  the  judgment  on  the  demurrer.  It  was 
likewise  imperfect  in  stating  the  errors  to  have  inter^ 
vened,  to  the  great  damage  of  the  D^mdant,  as  if  ^ 
were  the  party  prejudiced,  and  for  whom  the  writ  of 
error  had  been  issued. 

With  regard  to  the  previous  proceedings— » if  any 
objection  should  be  made  to  the  Defaidant's  plea  to 
the  jurisdiction,  as  coming  too  late,  it  was  represented, 
that  it  admitted  of  the  following  answers;  first,  that 
the  non-appearance  of  the  Defendant  in  the  action, 
iqpon  which  the  attachment  was  issued,  was  no  laeia 
in  him ;  since  it  appeared  from  the  return  {niAil  habd) 
that  he  neither  had,  nor  could  hav^  notice  of  the  pi^ 
oeedmgs — although  it  might  have  been  otherwise^  if 
he  had  made  de&ult  after  a  return  of  sunmoneri  feci: 
and  upon  that  ground  it  was  evident  that  the  primm 
dies  was  the  day  given  in  the  scire  facias.  Secondly, 
that,  although  a  plea  to  the  jurisdiction  of  one  of  the  so* 
perior  courts  was  treated  with  great  strictness,  inaannidi 
ak  it  must  be  intended  primA  facie^  that  all  causes  aie 
cognizable^  and  all  persons  justiciable^  there;  yet  no  such 
intendment  could  be  made  in  favour  of  an  inferior  and 
limited  jurisdiction — and  tha^  on  the  oontraryy  if  ia 
any  stage  of  the  proceedings,  it  appcaccd  on  tiit.roooid^ 
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that  the  original  cause  of  action,  or  the  defence,  arose 
out  of  the  jurisdiction,  it  was  error.  Thirdly^  that  if 
by  any  act  or  neglect  of  the  Defendant,  he  had  de- 
prived himself  of  the  benefit  of  a  plea  in  abatement, 
the  Plaintiffs  should  have  relied  on  the  estoppel  in 
their  replication;  by  omitting  to  do  which,  they  had 
waived  the  estoppel,  and  set  the  matter  at  large,  not- 
withstanding the  estoppel  appeared  on  the  record;  (for 
which  purpose  Co.  Lit.  303.  &.,  and  Sound.  324.,  were 
referred  to).  Fourthly^  that  all  the  proceedings  against 
the  garnishee  were  considered  merely  as  process  to  bring 
the  Defendant  into  court ;  and  it  was  therefore  con- 
ceived, that  any  step  which  the  practice  of  the  Court 
might  require  to  be  taken,  in  order  to  get  back  the 
money  which  had  been  attached,  could  no  more  pre- 
vent the  Defendant  from  pleading  to  the  jurisdiction, 
than  putting  in  bail  above  in  the  Court  of  King's 
Bench,  which  are  necessary  to  be  done,  in  order  to 
entitle  the  Defendant,  the  sheriffi,  or  the  bail  below,  to 
be  heard. 


1817. 


It  was  further  to  be  observed,  that,  according  to  the 
terms  of  the  security,  the  Defendant  was  entitled  to 
have  the  j£5000  restored,  <<  if  he  disprove,  or  avoids 
<<  the  debt,  or  otherwise  discharge  himself  therefrom." 


With  respect  to  the  case  k*eferred  to  in  the  affidavits 
made  to  oppose  the  motion,  it.  was  observed,  that  that 
case  was  a  very  notorious  onc^  and  had  been  published 
by  the  authority  of  the  city  —  but  that  it  had  no 
bearing  on  the  present  case;  both  because  the  Common 
Seijeant  was  invested  with  peculiar  privileges  by  the 
custom  of  the  city,  and  because  there  the  Defendant 
(and  not  the  Plaintiff)  had  been  actor  and  mover  in 
obtaining  the  commission  and  writ  of  error,  whereas, 
in  the  present,  the  Plaintifis  had  obtained  the  com- 
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mission^  and  kept  it  in  their  possessiob^  leilving  the 
Def^dant  to  get  from  the  Judged  their  |}recept,  with- 
out any  commissibh,  and  on  the  btire  authotity  of  a 
copy  of  the  writ  df  error,  with  which  the  Defendant 
was  served ;  the  whole  proceeding,  on  the  part  of  the 
Plaintiffi,  rendering  it  evident,  that  their  sole  olqect 
was  delay. 

Sir  S.  BuMiOjfi  BoUand^  (seilior  counsel  of  the  Lord 
Milyor's  Court)  and  Pdbner^  in  support  of  the  motioo. 

^  ■  — 

As  to  the  question  of  the  jtirisdictibn  of  this  Court, 
whatever  doubt  may  havie  existed  fomierly,  it  has  long 
been  settled,  that  the  Court  his  power  to  stipei^ede  a 
writ,  which  itself  has  issued,  either  on  thi^  gh)und  of 
ihistakie,  or  qutit  improvtde  entahavitf  ti$  in  Bitrt&m  v. 
QMim  (a),  where  a  writ  de  exc&kniuntciit6  (Uipiendo  was 
superseded  oA  motioh,  ^s  being  <<  01  for  micertainty.*^ 
There  "the  writ  was  enrolled  in  B.  ll.,  —  jret,  bdng 
<<  not  returned  there^  to  prevent  a  failure  of  ju^Cie^  it 
<<  was  superseded  in  Chancery."  In  TTie  Dean  and 
Chapter  of  Dublin  y.  Denogaie  (6),  a  writ  of  error  was 
sued  out  of  Chancery,  returnable  in  King's  Bench. 
And  it  was  said  by  Parker  C.  J.,  (who,  with  King  C.  J. 
and  Bwi/  C.  B.,  were  d^ired  by  the  Lord  Chiincellor 
to  assist  iLt  the  motion,)  "  that  the  Court  of  Chancery 
might  supersede  this  writ,   quid  improvidi  emanavitJ* 


(a)  1  P.W.43^.ttote.  And 
see  Rex  v.  Burrard^  fb.  435. 

{h)  1P.W.840.  The  facte 
were  these.  The  Archdeacon 
of  DubHn  bad  obtained  a  pe- 
remptonr  mandamus  out  of 
K.  B«  in  Iretandt  directed 
to  the  Dieah  and  Chapter, 
to  aidmit  him  to  a  stall  in 
the  Cathedral  Churdi  there ; 


whereupon  the  Deto  tod 
Chttjpteir  sued  out  a  writ  of 
errbr  here,  returnable  into 
K«  B. ;  and,  no  return  having 
been  made,  it  was  moved  tha( 
the  Court  of  Chancery  wduld 
order  the  Cour^  of  K.  6.  in 
Ireland  to  make  thei^  Return, 
and  in  the  mean  time  stay  all 
proceedings  on  the  mandamMtm 
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Woodcraft  v.  I^aston  {a\  was  a  motion  to  quashj  or 
supersede,  a  writ  of  certiorari^  which  issued  out  of  this 
Cottrt,  to  remove  a  plaint  oF  replevin  in  the  Mayor's 
Court  of  London^  upon  the  ground  that  the  tenor  of 
the  record  was  only  direeted  to  be  removed,  and  not 
the  record  itself.  Lord  Hard'micke  superseded  the  writ, 
and  awarded  a  procedendo* 


1817- 

TBAua 

Schmidt. 


Here^  the  only  question  on  the  writ  is,  whether  the 
drcnmstances  are  sufficient  to  support  the  application. 
Hie  first  ground  is  error  on  the  fiice  of  the  writ. 
Cooper  V.  Ginger  (6)  where,  the  judgment  being  against 
two,  it  was  held,  that  a  writ  o£  error,  ad  damnum  of 
one  only,  would  not  lie^  and  the  writ  was  quashed 
accordingly.  In  which  case^  another,  of  Brewer  v. 
Turner  (c)  was  referred  to,  where  the  same  point  had 
been  decided.  This  is  a  much  stronger  case  than 
either  of  those^  because  here  it  is  stated  by  the  writ 
to  be  ad  damnumj  not  of  one,  instead  of  two  who  are 
datnaged,  but  of  the  wrong  person  altogether.  In  the 
case  of  The  Lessee  ofLanior  v.  Murray  {d\  the  qoestionfc 
arose  upon  a  writ  grounded  on  stat.  Westm.  2.  c.  31.  (eX 
cotnmanding  the  Justices  of  King's  Bench  to  affix  their 
seals  to  a  bill  of  exceptions.  This  writ  had  been  served 
on  the  Judges,  and  thqr,  in  obedience  to  it,  had  affixed 
their  seals  accordingly.  Lord  Bedesdale  superseded 
the  writ;  and  one  of  the  grounds  upon  which  he  super- 
seded it  was,  that  it  was  a  writ  which  ought  not  to 
issue  without  a  previous  application  to  the  Court,  and 
an  order  made  in  consequoice  of  such  application. 


(a)  2Atk.Sl'7. 

lb)  1  Stra.606. 

(c)  1  Stra.  2SS.  And  see 
the  first-mieiitioned  case  re- 
pdrted  in  Lord  Baym.  140S., 
where  it  fs  'sVaied  that  costs 


on  quashing  writs  of  error 
are  to  be  given  in  all  cases, 
under  the  stat*  4  Ann.  c  16. 
8.25. 

{d)  1'Scho.i  Lef.75. 

(e)  Vid.  Reg.  Brev.  Id2.  a. 
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Then  as  to  the  commissiony  and  the  petition  on 
which  it  issued.  It  is  by  no  means  of  course  to  grant 
a  commission,  which  is  not  due  as  matter  of  right,  but 
a  previous  application  is  necessaiy,  which  ought  to  con- 
tain the  facts  of  the  case.  Here  there  has  been  mani- 
fest and  gross  misrepresentation  of  the  facts,  tending 
to  mislead  and  deceive  the  Court.  The  party  is  stated 
to  have  been  summoned,  and  he'  was  not  summoned. 
The  Court  is  given  to  understand,  that  the  plea  was 
demurred  to  in  ioto^  whereas  the  demurrer  was  only  to 
part  of  the  plea.  If  then  it  is  necessary  that  there 
should  be  a  previous  application,  founded  on  the  facts 
of  the  case,  to  ground  a  commission,  that  would  alone 
be  a  sufficient  reason  for  superseding  the  commission 
in  this  instance;  and  the  present  is  a  much  stronger 
case  than  that  before  Lord  Redesdale^  above  noticed. 


Then  with  regard  to  the  circumstances  of  the  case^ 
since  the  issuing  the  commission.  It  must  be  remem- 
bered, that  this  is  not  a  proceeding  of  course^  but  (as 
represented  in  the  Register,)  <<  de  spedali  gratil**  (a), 
that  it  is  granted  as  a  remedial  process — and  that  it  is 
consequently  the  duty  of  the  party,  in  whose  &vour  it 
issues,  to  use  it  as  it  was  intended.  (&)  Then,  how 
does  the  conduct  of  these  Plaintiffi  tally  with  the  duty 
imposed  on  them,  who  have  not  only  not  prosecuted 
the  commission,  but  never  even  acquainted  the  Judges 
delegate  with  their  appointment  ? 

We  can  find  no  precedent  or  authority,  in  point, 
where  the  Lord  Chancellor  has  actually  superseded  a 
commission  of  this  particular  kind.     But  the  instances 


(a)  Reg.  Brev.  131. 

(h)  See  the  form  of  the 
writ,  ante,  p.  635.  (note),  by 
which  it  appears  to  be  im* 


perative  on  the  party,  oot 
merely  empowering  him  to 
make  use  of  it  at  his  dis- 
cretion. 

to 
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to  be  met  with  of  such  a  proceeduig  as  the  writ  itself^ 
are  extremely  rare;  the  only  two  cases  we  have  been 
able  to  find  of  its  occm'rence  being  that  referred  to  in 
the  affidavit  already  mentiondc^  (as  to  which,  see  the 
preceding  observations})  and  a  reported  case  of  Greene 
V*  Cole{a)^  so  long  ago  as  the  22d  of  Charles  tlie 
Second,  which  went  to  the  House  of  Lords.  And  it 
may  surely  be  inferred,  with  perfect  safety,  that  the 
principles  upon  which  the  Court  acts  in  superseding 
other,  writs  and  commissions  are  applicable  to  this. 
In  what  respect  can  it  be  stated,  that  this  commission 
differs  from  any  other  commissions  issued  under  the 
great  seal  ? —  From  a  commission  of  bankrupt,  for  in- 
stance, which  it  was  the  practice  of  the  Court  to  super- 
sede for  want  of  prosecution,  long  before  the  order  (b) 
regulating  the  time  for  prosecuting  the  same?  In 
Kempland  v.  M^Auley{c\  which  was  a  rule  to  show 
cause  why  the  Defendant's  execution  for  the  costs 
founded  on  a  judgment  of  non-suit  should  not  be  set 
aside,  because  it  was  sued  out  after  the  Plaintiff  had 
served  him  with  the  allowance  of  a  writ  of  error,  the 
Plaintiff's  counsel  said,  the  Court  would  not  presume 
that  a  writ  of  error  is  brought  for  the  purpose  of  delay; 
but,  on  the  contrary,  had  always  required  a  declaration 
of  the  party  suing  out  the  writ,  that  such  was  his 
object,  before  they  permitted  the  other  party  to  proceed 
in  defiance  of  the  writ;  to  which  Lord  Kem/onCJ. 
observed,  that,  ^<  in  general,  the  rule  is  as  the  Plaintiff 
<^  had  stated  it ;  that  a  writ  of  error  allowed  and  served 
^^  operates  as  a  supersedeas  to  an  execution,  and  the 
**  Court  will  stay  the  proceedings  of  course ;  but  that 
<^  is  on  the  supposition,  that  the  party  may  have  some 


1817. 


(a)  2  Saund.  228. 252. 

(b)  Lord  Loughborough's 
Order,     26th    June,    1798. 


(2  Cooke's  Bank.  Laws,  285. 
5th  edit) 

(c)  4  T.  R.  4tS6. 
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**  error  to  complain  of  io  the  judgment,  whicb  it  i» 
^  right  should  be  examined  into,  before  execution  iw^ 
<*  awarded.     And,  therefore,  if  it  appear  clearly  and 
<<  unequivocally  te  the  Court,  that  the  writ  of  error 
<<  is  brought  merely  for  delay,  that  reason  does  nol 
<«  hold;"  BuUerJ.  adding,  that  ^  how  that  is  to  be  Biade 
<<  out,  is  matter  of  evidence  in  such  case.    In  general» 
<<  the  Court  require  it  to  be  proved  by  an  acknowledg-^ 
*<  ment  from  the  party  who  sues  out  the  writ  pf  error; 
**  and  they  have  held  that  the  bfili(f  of  the  other  piurty, 
*<  that  it  is  brought  for  delay,  ip  not  sufficient.     Bpt 
^  here  it  is  apparent^  that  there  can  be  no  error  of 
*<  which  the  Plaintiff  can  avail  himsel£'*  (a)     See  also 
Viner.  <^  Supersedeas^^  C*  16.     ^  If  a  writ  of  error  is 
brought,  and  the  day  of  the  return  is  long^  in  order  to 
delay  the  party,  the  Court  may  award  execution."  (6) 
Com.  Dig.  "  Pleader^'  S  B.  i2.     **  If  a  writ  of  error 
«<  is  returnable  in  B.  R.  or  Exchequer,  after  the  next 
^^  term,  or  on  the  last  return  of  the  next  term,"  &C., 
^*  it  shall  not  be  a  supersedeas^  for  it  seems  an  affected 
delay."  (c)     So,  where  delay  is  occasioned  by  the  act  pf 
the  party  abating  the  writ,  execution  shall  go,  without 
giving  time  to   bring  a  writ   of  error   coram  wUu 
Jenkins  v.  Bates  {d\  Birch  v.  Triste.  {e) 


But,  if  it  should  be  thought  that  there  is  not  suffi- 
cient ground  to  supersede  this  commission  and  writ^ 
then  what  we  ask  is  that  we  may  be  at  liberty  to  sue  out 
execution  in  the  mean  .tim^  notwithstanding.  Aod  the 
propriety  of  this  application  depends  on  the  qpestJon, 


(a)  See  Hatnkins  v.  SnuggSf 
2M.&S.476.  Waie8,271. 
and  Miller  y.Newbald,  1  East, 
669. 

(b)  Referring  to  1  Keb.  109. 
Sid.  45,  &c. 


(c)  Referring  tp  1  Ymt. 
266.    1  Sid.  45. 454. 

(d)  S  Stra.  1015. 

(e)  8  East,  412. 


whe- 
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whether  or  not  the  writ  which  h^s  issa^  amounts  to  ft 
cesset  executio  ?  Now,  it  is  not  eoery  writ  of  ^vot  that 
does  amoupt  to  a  cesset  exeeutio.  As  Lord  JEUenbo- 
rough  C.  J.,  in  the  case  ahready  mentioned,  of  Birch  v*. 
Tristej  says,  (referring  to  Cartiew,  868,  369.)  "  A  writ 
of  error  coram  vobis  is  not  a  supersedeas  in  itself" —  al- 
though, he  adds,  that  ^*  execution  cannot  be  taken  out 
^<  on  the  judgment,  whilst  it  b  depending,  without  leave 
of  the  Court"  (a)  Now,  it  is  this  kave  of  the  Court 
that  we  ask,  and  which  we  contend,  under  the  circum- 
stances, ought  to  be  granted*  This  is  the  same  thing, 
as  to  the  application  of  the  rule,  as  the  *^  coram  voibvf* 
—  because  neither  does  this  writ  effect  any  acjtual  re- 
moval of  the  record,  empowering  the  justices  thereja 
named,  or  any  two  of  them,  to  examine  and  correct  the 
record,  &c,  *^  ai  the  (juildhall  of  the  said  city"  and,  if 
error  shall  be  found,  &c.,  ^^  the  same  to  correct  and 
amend,  and  to  do  full  and  speedy  justice  to  the  parties, 
according  to  the  custom  of  the  said  diy"  {b)  It  is  upon 
the  same  principle  that  an  appeal  does  not  operate  as  ft 
stay  of  proceedings  in  the  Court  of  Chancery. 


.1817.  . 
Traub 

V. 

Schmidt*. 


Another  ground  for  arguuig  that  this  writ  does  not^ 
per  se^  amount  to  a  stay  of  execution,  1%  that  a  special 
writ  of  supersedeas  is  provided  for  this  pyrpose.  {c) 
And,  if  it  was  thought  necessary  to  provide  this  speci 


(a)  8  East,  416.  See  Bro. 
Ab.  "  Error,*'  p.  GS.,  where 
the  reason  why,  after  a  writ 
of  error  is  sued  and  allowed, 
execution  cannot  be  awarded, 
is  stated  to  be  —  *'  Car,  per 
le  briefe  d'error,  le  recorde 
mesme  est  remove,  et  donc- 
ques  le  Court  n'ad  vien  unde 
d^agarde  execution*'^  7  H.  6* 

Tt 


42.  To  the  writ  coram  voUs 
this  reason  does  not  apply, 
because  that  writ  does  not 
effect  an  a$:tual  removal  of 
the  record. 

(b)  See  the  form  of  the 
writ,  antjSi  p.  635.  note. 

(c)  Reg.  Brev.  129.    Fitz. 
N.  B.  53. 

4  writ> 
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writ,  it  is  manifest  that  the  writ  of  error,  per  se^  was  not 
held  to  amount  to  it. 

Again,  look  at  the  writ  itself;  and  we  shall  find  that 
the  sheriffs  are  not  thereby  enjoined  to  stay  exccutioii 
unconditionally,  but  only  "  if  any  error,"  &c.  —  "to 
do  and  perform  what  shall  be  ordered  by  our  said  jusr 
tices  to  be  done."  (a)  From  all  which  it  follows  that 
there  is  no  actual  supersedeas.  And,  if  so,  we  should 
be  entitled,  of  course^  to  the  writ  "  De  execuHone  jur 
dicti{b)f*  which  we  have  applied  for,  but  have  been 
refused  it,  on  the  ground  that  execution  is  stayed  by 
these  proceedings,  which  compels  us  to  ask  for  the 
judgment  of  the  Court  on  the  point  above  submitted  to 
it.  As  to  the  Defendant's  strict  right  to  the  writ  last 
mentioned,  provided  the  law  be  with  him  on  that  point, 
see  fVilkins  v.  Mitchell,  (c) 

But,  supposing  the  contrary  of  what  is  here  con- 
tended, and  that  these  proceedings  do,  in  fact,  amount 
to  a  supersedeas^  still  it  is  a  question  whether  the  Court 
will  not  exercise  its  discretion,  under  the  circumstances 
of  the  case,  to  award  execution.  The  case  of  Kempland 
V.  M^Avley  went  upon  the  circumstances,  and  the  prin- 
ciple of  the  cases  referred  to  in  Viner  and  Comynsy  —  of 
Jenkins  v.  Bates^  and  Birch  v.  Triste,  is  the  same^  viz. 
Hhat  the  Court  will  act  upon  the  circumstances  of  the 
case,  and  the  conduct  of  the  parties,  as  affording  a  pre- 
sumption that  delay,  and  delay  only,  was  contemplated 


(a)  See  note»  ante,  p.  635. 

(b)  Fitz.  N.  B.  43. 

(c)  3  Salk.  229.  "In  an  ac- 
tion of  debt  for  rent,  brought 
in  an  inferior  court,  the  Plain- 
tiff was  nonsuit,  whereupon 
the    Defendants  had  judg- 


ment; but  they  refusing  to 
execute  it,  B.  R.  was  moved 
for  a  mandamus^  but  it  was 
denied,  because  the  Defend- 
ant had  a  legal  remedy,  ("tiz,) 
by  the  writ  de  execuHone  ju- 
dicU  out  of  Chancery. 

in 
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in  issuing  the  proceedings  —  a  delay^  which,  in  the  pre- 
sent case,  is  solely  at  the  party's  own  will  and  pleasure, 
and  not  arising  out  of  a  single  cause  or  motive  inde- 
pendent of  his  arbitrary  discretion. 


1817. 


Leach  and  BeU  were  heard  in  opposition  to  the 
motion  {a) ;  when  by  the  former  it  was  represented, 
that  it  is  essential  to  a  writ  of  error,  that  it  virtually 
removes  the  record  out  of  the  court  in  which  the  pro* 
ceedings  were  orginally  had,  to  the  higher  jurisdiction; 
the  record  itself  being  to  be  produced,  which  it  cannot 
be  without  renloval ;  that  it  it  is  otherwise  in  an  appeal 
from  the  Court  of  Chancery,  where  there  is  no  removal 
or  production  of  the  record ;  but  it  is  incumbent  on  the 
party  appealing  to  put  the  court  of  appellant  jurisdiction 
in  possession  of  the  circumstances  of  the  case ;  and,  for 
that  reason,  an  appeal  does  not  operate  to  stay  proceed* 
ings,  which  must  be  the  case  where  the  record  itself  is 
removed.  That  delay  is  not  a  ground  for  quashing  the 
writ,  unless  the  delay  is  made  the  subject  oP  a  formal 
protest,  and  regular  proceedings  founded  thereon ;  as, 
who  ever  heard  of  a  writ  of  error  being  ipso  facto  non* 
prossed,  upon  the  ground  that  no  proceedings  have  been 
had  in  it  ?  And  the  principle  of  this  Court  must  be  the 
same  as  of  a  court  of  law,  where  the  party  endeavouring 
to  set  aside  the  writ,  must  first  obtain  an  eight-day 
rule  for  the  purpose;  at  the  expiration  of  which,  if  no 
proceedings  are  had,  he  is  entitled  to  the  writ  de  execu^ 
Hone  jttdicii.  That  no  argument  can  fairly  be  drawn 
from  the  existence  of  such  cases  as  Kempland  v.  Mac- 
atdeyj  which  are  in  themselves  anomalous,  and  not  to  be 
brought  forward  as  precedents  or  authorities  for  any 
that  are  not  precisely  the  same  in  circumstances.     Be- 

(a)    The   reporter   heard    and  that  (owing  to  accidental 
only  a  part  of  the  argument    circumstances)    very  imper- 

on  this  side  of  the  question,    fecUy. 

side% 
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sides,  suppose  the  writ  were  to  be  superseded  upon  the 
authority  of  such  cases,  or  of  the  reasoning  adopted  by 
way  of  infei*ence  from  them,  how  is  that  to  be  made  to 
apply  to  the  case  of  a  commission  ?  That  with  regard 
to  the  alleged  errors  in  the  writ,  and  in  the  proceedings 
upon  which  that  and  the  commission  issued,  the  mere 
object  of  the  writ  being  to  remove  the  record  out  of  the 
court  below,  those  errors  could  be  of  no  consequence^ 
provided  the  subject  matter  were  sufficiently  ascer- 
tained. As,  how  could  it  be  in  the  least  material, 
whether  the  party  had  been  summoned  or  not,  since  it 
is  SMfficiently  manifest,  that  he  appeared?  And  if  it 
were,  what  proof  is  there  that  he  was  not  summoned  in 
fiict  ?  I^  by  the  custom  of  the  city,  some  peculiar  form 
of  summons  be  necessary  in  a  case  where  the  party  is 
abroad,  how  can  his  absence  afford  a  ground  for  the 
suppression  of  the  writ,  juid  improoidi  emanamt  ?  If  the 
party  fidsely  suggests  circumstances,  as  entitling  him  to 
the  remedy  he  seeks,  he  imposes  on  the  Court,  and  falls 
within  the  direct  reason  of  the  rule.  But  how  can  it 
be  pretended  that  the  mistakes  here  complained  of  are 
such  as  at  all  BSsct  the  right  of  the  party?  Suppose  it 
is  irregular  in  form,  there  was  no  corrupt  motive;  the 
party  meant  fairly,  and  this  Court  will  never  supersede 
its  proceedings,  upon  a  mere  defect  of  form,  vfithout 
protecting  the  party  against  the  consequences  which 
have  been  incurred  without  any  fault  or  design  what- 
ever. Then  as  to  the  representation  that  the  demurrer 
was  to  the  plea  only,  no  injury  could  be  done  to  the 
Defendant  by  the  accidental  suppression  of  the  fiict  of 
the  demurrer  being  to  the  replication  also. 


[The  Lord  ^Chancellob  here  asked,  Suppose  the 
Plaintiff  had,  upon  getting  the  writ,  acted  upon  it 
immediately,  before  the  verdict  had  been  pronounced^ 
what  would  have  been  the  consequence  ?] 
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Leach.    The  effect  would  have  been  to  stay  proceed-  18 1 7. 

ings. 

[7%tf  LoBD  Chancellob. 

Suppose  the  case  of  an  action  at  law,  that  issue 
were  taken  as  to  part,  and  a  demurrer  to  the  remain- 
der; and  that  after  the  demurrer  had  been  argued,  and 
judgment  given  against  the  Defendant,  but  before  trial 
of  the  issue,  the  Defendant  had  taken  out  a  writ  of 
error;  that  the  issue  were  then  tried,  and  a  verdict  also 
had  against  the  Defendant;  could  the  Defendant  have 
proceeded  upon  his  writ  of  error  in  the  first  place^  with 
respect  to  the  demurrer,  and  complained  that  t}i« 
judgment  was  wrong  in  point  of  law,  and  then  come  - 
again  upon  the  same  writ  of  error,  and  complaioed^  as 
against  the  verdict,  that  the  declaration  was  defective  in 
point  of  form  ?] 

No  answer  was  given  to  this  question;  and,  on  the 
following  day  (a),  Mr.  Bell  having  finished  the  argu^ 
ment  for  the  Plaintiffs,  and  Sir  Samuel  Btmilly  having 
replied,  His  Lordship  said,  he  did  not  see  how  it  was 
possible  to  support  this  commission  and  writ  of  error ; 
and  then   repeated  to  the  SoUciior-Oeneral  the  same 
question  as  he  had  put  the  day  before  to  Mn  Leach ; 
asking  whether  he  thought  snch  a  writ  as  that  he  had 
mentioned  could  be  maintained  ?  to  which  the  Solicitor- 
General  replied,    <<  Certainly  not**     Upon  this,   the 
counsel  for  the  Plainti£&  admitted  that  the  objection 
was  fiital,  aiid  The  Lord  QhanceUar  ordered  both  the 
writ  and  the  commiss^n  to  hfs  superseded^  with  costs* 
Reg.  Lib.  1817.  B.  lb.  142. 

(a)  Ex  rdaiione. 
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2>^T8  24.      ANDREW   SCOTT,   GEORGE  ARBUTHNOT, 

and  PETER  CHERRY;  WILUAM  HAR- 
RINGTON,  HENRY  BURNABY,  and  H.  H. 
HARRINGTON,  -  -  Plaintiffs. 

AND 

JOSEPH  DUPRE  PORCHER,  and  Others,  Part- 
ners under  the  Firm  of  Messrs.  PORCHER  and  Co. 

Defendants. 

H.  and  Co.,  of  rpHE  Bill  stated,  that  the  Plaintifl&  Harrington, 
MadraSiVMke B,  A  Burnaby^  and  Harrington,  who  were  in  partner- 
consignment  of   ^j^jp  ^  general  agents  at  Madras,  under  the  firm  of 

^'  !.  ^  ,/'  Harrington  and  Co.,  becoming  indebted  to  an  amoonC 
with  directions      .  ,     ,         ,    .  «.  .  j 

to  sell  and  pay     beyond  what  their  estate  was  sufficient  to  pay,  agreed 

the  proceeds  to  to  make  an  assignment  of  their  stock  in  trade,  and  all 

P.  (to  whom  H.  their  efiects,  both  in  their  parnership  and  individual 

and  Co.  were  at  <*haracters,  to  James  Strange  (then  of  Madras),  and  to 

the  time  indebt-  ^1,^  piaintiflfe  Scott  and  Arbuthnot,  in  trust  for  their 

cd)  on  account-  creditors;   and  that,  accordingly,  by  indenture  dated 

kd^^UiT  *®   ^^*   ^^  December,   1811,   between   the   Plaihtifls 

receipt  of  the 

consignment,  and  undertakes  to  perform  these  directions  ;  but  no  notice 
is  given  by  either  party  to  P.,  H.  and  Co«  subsequently  write  to  B^  re* 
questing  the  pearls  to  be  sent  to  America^  and  there  disposed  of;  and 
afterwards,  being  insolvent,  make  an  assignment  of  all  their  effects  in 
trust  for  the  benefit  of  their  creditors.  Held  that  the  directions  accom- 
panying the  consignment  did  not  constitute  an  appropriation,  but 
amounted  to  no  more  than  a  mere  mandate,  revocable  at  the  pleasure 
of  the  consignor ;  and  which  was  actually  revoked  by  the  subsequent 
disposition  of  the  property";  and  that  P.,  who  had  no  express  notice 
of  the  consignment,  but,  on  receiving  information  of  it  after  he  knew 
of  the  failure  of  H.  and  Co.,  had  laid* an  attachment  on  the  pearls  in 
the  hands  of  J?.,  on  which  he  had  proceeded  to  judgment,  and  actually 
•old  the  pearls  under  it ;  having  also  executed  the  trust-deed  as  a  cre- 
ditor ;  was  bound  to  account  with  die  trustees  for  the  proceeds. 
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HarringUm  and  Co.,  of  the  first  part;  the  said  James  1817. 

Strangej  and  the  Plaintiffs  Scott  and  Arbtdhnotj  of  the 
second  part;  and  the  several  persons  therein  mentioned, 
(creditors  of  Harrington  and  Co.)  of  the  third  part ; 
it  was  witnessed  that,  in  pursuance  of  the  said  agree- 
ment, &c.,  the  Plainti£&  Harrington  and  Co.  assigned 
to  the  said  parties  of  the  second  part,  all,  &c.  (subject 
to  such  claims,  rights,  or  interests,  as  any  other  person 
or  persons  might  have  therein,)  upon  trust  to  sell  and 
dispose  of  the  same^  and,  out  of  the  produce,  in  the 
first  place,  to  retain  to  themselves  all  costs  and  expenses, 
and  then  (as  soon  as  sufiicient  funds  should  be  realized),, 
to  make  and  declare  a  dividend  of  10  per  cent,  to  and 
among  the  subscribing  creditors,  upon  the  amount  of 
their  debts,  and  afterwards  to  proceed  in  paying  off  the 
several  debts  then  due,  when  sufficient  should  come  to 
hand  to  enable  them  to  make  or  declare  a  dividend  of 
5  per  cent.;  and  to  pay  the  surplus  to  the  Plaintiffs 
Harrington  and  Co.;  in  consideration  whereof,  the 
subscribing  ^creditors  released  to  the  said  Plaintiffi  all 
actions,  &c.  In  which  indenture  was  also  contained  a 
power  enabling  the  creditors,  or  a  majority,  to  nominate 
or  appoint  either  or  any  of  the  Plaintiff  to  act  as 
trustees  or  trustee  conjointly  with  the  said  parties  of  .the 
second  part,  and  to  appoint  new  trustees,  &c.,  in  virtue 
of  which  power  the  Plaintiff}  William  Harrington  and 
Bumaby  were,  shortly  after  the  execution  of  the  inden- 
ture^ appointed  to  act  as  such  trustees  jointly  with 
Strange^  Scott,  and  Arbuthnot ;  andj  Strange  having 
declined  to  act,  the  Plaintiff  Cherry  was  substituted  as 
a  trustee  in  his  room. 

The  Bill  proceeded  to  state,  that  previous  to  the 
execution  of  this  indenture^  (in  the  month  of  January, 
1810,)  the  Plaintifi^  Harrrington  and  Co.  consigned 
to  Messrs.  Bumie,  in  London,  two  boxes  of  pearls,  one 

"on 
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1817.  "  on  a^ont  of  Harrington  und  Co.,**  the  other  «« on 

account  of  {the  Plaintiff)  William  HarringjtmP  onlj; 
and  that^  at  the  time  this  consignment  was  tflftde, 
durections  were  sent  by  Harrington  and  Co ,  and  also 
by  fV.  Harrin^ortf  to  Messrs.  Bumie^  to  sell  both  the 
boxes  of  peikris  so  cotisigned,  arid  pay  the  proceeds  to 
arise  from  the  sale  of  the  first  of  the  boxes  to  the  De- 
leodants  Porcher  and  Co.^  on  account  of  Harringtm 
ind  Co.,  and  the  proceeds  to  arise  from  the  sale  of  the 
other  box  to  one  Maffatt,  on  account  of  W.  Harrington* 
That  the  pearls  arrived  in  safety;  and  Messi-s.  BumU 
acknowledged  the  receipt  of  them  by  letters,  dated  the 
12th  oijidy,  1810,  and  addressed  to  Messrs.  Harrington 
and  Co.  and  W.  Hanit^Umy  respectively,  whereby  they 
also  undertook  to  pay  the  proceeds  according  to  tlie 
directions  s6  transmitted  to  them.  That,  at  the  tiaie 
the  cohs^ments  arrived,  the  market  for  pearls  in 
J^land  was  much  depressed ;  and  Messrs.  Harrington 
anU  Co.  having  been  made  acquainted  therewith  by 
Messi^  Bt&nKy  fonried  the  design  of  con^ignuig  the 
sanle  pearis  to  America  /  in  consequence  yfheteot  ihtff 
ort  the  6th  of  January^  1811^  Wrote  to  Messrs.  Bnmit 
the  following  letter ; 
w  Dear  Sirs, 
"  In  consequence  of  the  very  unfavoutabte  rtpM  i^ 
<<  ceived  from  you  of  the  state  bf  the  London  Mlitket 
<<  for  the  pearls  consigned  to  ybu  by  the  SMy,  ^  iMfi 
<<  as  the  unproniising  ^myspctt  of  any  iinpt^ti^ment  tb 
^<  our  advantage,  it  has  occurred  to  tis  to  diBiiir^  inqui- 
ries to  be  made  of  the  probable  Vend  in  JhUMea. 
"  You  will  receive  from  Messrs.  Higginson  and  Co^  of 
Boston,  a  particular  statement  of  the  markets  with 
them,  having  furnished  them  with  copm  df  tht^  in- 
«  voices,  for  the  purjfose  of  aidltag  th«r  inquiries;  Khd, 
<^  should  it  appear  on  a  vi&k  of  circilhisUncei^  at  the 
''  fmtttk  tfltne  uic^  mto  cotetdeirJKioli  th^  ^#1»dc  oh 

15  «  the 


CASES  IN  CHANCERY. 


655 


^  the  expoi*t  of  the  pearls  on  the  one  hand,  and  the 
*^  charges  of  shipment,  &c  on  the  other,  that  the  result 
^*  which  may  be  held  oat  by  Messrs.  Higginson  and  Co. 
^  of  a  sale  in  the  United  States  will  be  comparatiydy 
**  favourable,  tre  request  you  will  ship  them  accordingly 
**  to  their  consignment  on  our  account,  covering  all 
**  risks,  and  advising  us  thereof  by  the  first  opportunity. 
<<  We  shall  allow  of  your  charging  your  2f  per  cent* 
<<  commission,  the  same  as  if  you  had  made  the  sale^  in 
^*  compensation  for  your  trouble  on  the  occasion.  We 
^*  apprehend  the  advantage  of  a  prompt  sale  in  AmericOf 
<^  which  is  an  additional  motive.  You  will  be  pleased 
<<  to  consider  these  instructions  as  including  the  con- 
*^  signment  per  Suny  on  account  of  our  William  Har* 
**  rington,  as  well  as  of  ourselves." 


1817. 


Scott 

V. 
PORCHBlt. 


The  bill  further  stated  that,  before  the  pearls  could 
be  sent  to  America^  Messrs.  Porcker  and  Co.  received  in^^ 
formation  of  the  failure  of  Messrs.  Harrington  and  Co^ 
and  thereupon  caused  an  attachtnent  to  issue  out  of  the 
Lord  Mayor's  Court,  whereby  the  pearls  were  attache^ 
as  goods  in  the  hands  of  Messrs  Atni/^,  belonging  to 
the  house  of  Harrington  and  Co.,  and  to  the  Plaintiff 
W.  Harrington^  who  were  (as  was  alleged)  respectively 
indebted  to  Porcher  and  Co. ;  that  about  the  20th  of 
February 9  1812,  the  Plaintifls  (trustees)  sent  a  copy  of 
the  indenture  to  Porcher  and  Co.,  and  requested  theiii 
to  act  as  dieir  agents  in  London  for  collecting  all  sums 
due  to  the  estate  of  Harringian  and  Co.,  procuring  the 
signature  of  creditors,  and  making  payment  tunong 
them  of  such  monies  as  should  come  to  their  hands. 
The  bill  alsb  stated,  that  At  the  time  cf  the  ezecutidn  of 
the  indentute,  Harrington  and  Co.  were  largely  indebted 
to  Porcher  and  Co.,  kM  that  Porcher  and  Co.,  upon  re- 
ceiving  the  indtatulne,  exeooted  die  same  ta  creditors, 
thereby  (ag  thie  PlaitltiA  ittrisl^)  sttbjectiii{^  tken»elves 

to 
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to  all  the  provisions  thereof;  that,  in  answer  to  the  ap- 
.plication' made  to  them  for  that  purpose,  Porcher  and  Ca 
at  first  declined  the  agency,  except  upon  the  t^rms,  that 
their  acceptance  of  it  should  not  prejudice  their  iiUerest 
or  affect  the  benefit,  they  might,  under  the  laws  of  Bng^ 
landj  be  entitled  to^  either  by  virtue  of  their  attachment, 
or  from  the  possession  of  goods,  bills,  or  other  property 
of  Harrington  and  Co.  in  their  hands,  or  from  any  fu» 
ture  legitimate  means  that  might  be  presented  for  their 
security,  and  reimbursement  of  such  debts  as.  were  due 
to  them.     That,   afterwards,   on   the   1 0th  of  Asigust^ 
1812,  they  {Porcher  and  Co.)  wrote  to  the  Plainti& 
(trustees)  stating,  that  they  perceived  that  the  terms  of 
the  deed  not  only  excluded  them  from  appropriating  to 
themselves  any  property  of  Harrington  and  Co,  that 
might  thereafter  come  to  their  hands,  but  also  from 
the  benefit  of  their  attachment;    admitting,  however, 
the  equi^  of  the  arrangement  thereby  made^  and  en- 
gaging to  apply  whatever  should  be  realized  from  the 
produce  of  the  general  ftmds,  for  the  benefit  of  all  the 
creditors,  parties  to  the  deed.     That,  notwithstanding 
subsequently  to  their  execution  of  the  deed,  they  (JRorvier 
and  Co.)  proceeded  on  their  attachment,  and  obtained 
judgment  therein,  and  by  virtue  thereof  got  posseinoD 
of  the  pearls,  and  had  since  sold  the  sam^  and  applied 
the  produce  in  discharge  of  the  debts  due  to  them  from 
Harrington  and  Co.,  without  bringing  any  part  to  a^- 
count  with  the  Plamtifi  (trustees).     Hie  bill  then  pro- 
ceeded to  charge  them  {Porcker  and  Co.)  with  notice^ 
at  the  time  when  they  executed  the  deed,  and  accepted 
the  agency,  or  (at  least)  when  they  received  the  pearl% 
or  the  produce  thereof,  of  the  consignment  to  Bumie 
and  Co.,  with  directions  to  pay  to  them  (the  Defendants); 
but  insisted  that  any  directions  which  were  giveoy  with 
respect  to  the  appropriation  of  such  produce^  weie 
revoked  by  the  lubeequent  directions  oontained  in  the. 
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letter  of  the  6th  otJanuarrfj  1811;  and  that,  in  case  they 
were  not  so  revoked,  yet,  as  they  had  not  been  carried 
into  execution  at  the  lime  of  the  failure  of  Messrs. 
fbtringUm  and  Co.,  and  the  pearls  had  not  been  then 
sold,  they  (the  pearls)  ought  to  be  considered  as  part  of 
the  estate  of  Harrington  and  Co.,  and  to  have  been 
vested  by  the  trust-deed  in  the  Flaintifi^  (trustees)  for 
the  benefit  of  the  creditors.  The  bill,  therefore,  prayed 
an  account  of  the  pearls,  and  of  the  money  arising  from 
the  sale  thereof,  which  had  come  to  the  hands  of  the 
Defendants,  or  any  of  them,  and  that  they  (the  De- 
fendants) might  be  decreed  to  pay  to  the  Flaintiffi; 
(trustees)  what  should  be  found  due  on  the  taking  of 
the  account,  in  order  that  the  same  may  be  applied 
according  to  the  provisions  of  the  trust-deed. 


1817. 


Scott 

FORCHER. 


The  Def^ndwts,  by  their  answer,  a()mitted,  that  they 
received  information  of  the  failure  of  Messrs.  Harring" 
tan  and  Co.,  but  whether  before  the  pearls  could  be  sent 
to  America  they  could  not  say.  They  believed,  how- 
ever, that  the  news  did  not  reach  England  till  many 
months  after  the  instructions  had  been  received  by 
Bumie  and  Co.  to  send  the  pearls  eventually  to  America. 
They  also  admitted,  that  they  caused  the  attachment  to 
issue  after  they  knew  of  the  failure.  They  stated,  that, 
at  the  time  of  the  execution  of  the  indenture,  Harring^ 
tan  and  Co.  were  indebted,  to  them  (the  Defendants)  in 
<i£60,000.  They  denied  that  they.executed  the  inden- 
ture as  creditors,^  admitting  that  they  at  first  declined 
the  agency,  and  stating^  that,  at  the  time  when  they 
wrote  to  Messrs.  Harrington  and  Co.,  as  mentioned  in 
tl^  bill,  they  had  not  adverted  to  the  clause  in  the  deed, 
jfrfiereby  any  creditor  executing  the  indenture  would  be 
prevented  from  proceeding  at  law ;  and  that,  upon  dis- 
CQvery  thereof,  they  determined  to  sign,  and  waive  the 
benefit  of  Ihdr  attachment ;  and  wrote  to  Messrs.  Har- 

Vol.111.  Uu  rington 
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Scott 

V. 
PORCH£R. 


rington  and  Co.,  apprizing  them  of  that  determinatioilf 
and  that  they  would  prosecute  the  attachment  for  the 
benefit  of  their  estate.  But  they  fiurther  stated,  that 
they  had  since  been  informed  of  the  pearls  having  been 
consigned  to  Bumie  and  Co.,  to  be  sold,  and.  the  pro- 
ceeds paid  to  them  (the  Defendants)  in  part  payment  of 
their  debts ;  and,  admitting  that  they  had  proceeded  in 
the  attachment,  and  obtained  judgment  thereon,  by 
virtue  whereof  they  had  possessed  the  pearls,  which 
they  had  since  sold  for  j£8000  and  upwards,  they  in- 
sisted on  their  Tight  to  retain  and  apply  the  same  in 
discharge' of  their  own  debt,  so  &r  as  it  would  extend, 
by  virtue  of  such  consignment. 


It  appeared,  bodi  by  the  answer  and  evidence  in  the 
cause,  that  the  Defendants  did  not  know  of  the  first  in- 
'tended  appropriation,  under  which  {hey  claimed,  till 
'  after  they  had  executed  the  indenture,  and  also  had  ob- 
tained judgment,  and  recovered  the  pearls  under  the 
attachment. 


Bellj  Dtnodesfwellf  and  Abercrambie^  for  the  PbintiflS^ 

Stated  the  principal  question  to  be,  whether  the  ori- 
ginal consignment  amounted  to  a  specific  appropriatioa 
of  the  pearls  in  &vour  of  the  Defendants ;  and  they 
argued,  that  to  render  such  an  appropriation  TaEd, 
there  must  be  three  concurrent  circumstances  :  Hrs^  t 
specific  direction  from  the  consignors  so  to  apply  the 
produce :  secondly,  acceptance  of  the  conunission  on 
the  part  of  the  consignees ;  and  lastly,  the  ilssent  of  the 
party  for  whose  benefit  it  is  intended,  to  the  sppropri* 
ation.  Suppose  the  third  requisite  wantinj^  and  thati 
without  any  communication  to  Messrs.  Porcher  and  Goi 
of  the  consignment  and  accompanying  dirediooi^ 
Messrs.  Bumie  and  Co.  had  sold  the  pearls,  and  afte^ 
wards  be^  robbed  of  the  produce ;  would  that  have 

been 
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Scott 

V. 


been  a  discharge  of  the  debt  due  from  Harrington  and  1817. 

Co.  to  the  defendants?    Tliis  was  no  more  than  one 

merchant  sending  goods  to  another,  directing  him  to 

sell,  and  pay  the   money  in  at  his  banker's.     No  lien        Porcuer. 

attaches,  unless  there  is  an  effectual  binding  contract 

between  all  the  three,  the  consignor,  the  consignee^  and 

the  party  to  whose  use  the  consignment  is  appropriated. 

And  they  cited  Williams  v.  Everett  (a),  and  Wilkins  v. 

Savage,  (i) 

[His  Honor  having  asked  how  this  question  came 
into  a  court  of  equity,  seeing  it  was  the  proper  subject 
of  an  action  at  law,  as  money  had  and  received  to  the 
use  of  the  Plaintiffs ;  BeU  answered,  that  it  was  clearly 
a  matter  of  account,  as  between  principal  and  agents, 
&ctors  and  brokers ;  where  no  specific  sum  can  be  de- 
manded but  the  balance,  after  deducting  brokerage,  &c. 
That,  besides,  no  objection  on  that  ground  was  taken 
by  the  answer ;  but,  if  it  were  raised,  it  was  conceived^ 
that  a  person  in  the  situation  of  an  agent  (as  Porcher 
and  Co.  had  constituted  themselves)  could  no  more 
sustain  such  an  objection  than  the  &ctor  or  broker  him- 
self (Messrs.  Bumie  and  Co.)  might  have  done.  That 
it  is  well  settled,  that  a  court  of  equity  does  not  lose  its 
jurisdiction,  because  an  action  for  money  had  and  re- 
,  ceived  may  lie,  but  in  such  cases  exercises  a  concurrent 
jurisdiction  with  the  court  of  law ;  and  that,  in  the  pre- 
sent case,  the  question  was  brought  before  this  Court  by 
consent;  in  the  way  of  an  amicable  suit,  for  the  pur- 
pose of  determining  the  question.] 

Sir  jS.  BjomiUy  and  Shadwell,  for  the  Defendants. 

First     Here  is  a  consignment  for  a  specific  purpose, 
and  an  acceptance  on  the  part  of  the  consignees.    The 

(a)  U  East,  582.  (b)  2  B.  &  P.  459. 

Uu  2  com- 
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1817.  communication  to  the  third   party  is  not  essential  to 

the  appropriation.  There  are  cases,  in  which  the  party 
to  whom  the  consignment  or  remittanee  is  mad^  has 
refused  to  accept  the  commission  in  terms;  and  the 
question  has  been,  whether  the  party  was  duly  consti- 
tuted a  trustee  in  respect  of  the  property ;  for  otherwise 
it  is  admitted,  that  there  could  be  no  appropriatioD. 
That  was  the  case  of  WiUiams  v.  Everett ;  where^  al- 
though the  Plaintiff  had  received  a  letter  from  the  re. 
mitter  of  the  bills,  ordering  pajrment  of  his  debt  out 
of  the  remittance^  yet  the  Defendants  (who  were  the 
bankers  of  the  remitters)  having  refused  to  indorse  the 
bill  away,  or  otherwise  to  act  upon  the  instructioijs 
they  had  received  from  him,  it  was  held,  that  they 
(the  Defendants)  did  not,  by  the  mere  act  of  receiving 
the  bills,  and  afterwards  the  produce  of  them,  bind 
themselves  to  apply  the  money  in  discharge  of  the 
Plaintiff's  debt,  according  to  the  directions;  and  that 
the  property  in  the  bills,  and  their  produce^  stiD  con- 
tinued in  the  remitter.  The  circumstance  of  the  {bird 
pKtty  (the  Plaintiff)  having,  or  not  halving,  notice  <^dlie 
intended  application,  therefore,  formed  no  part  of  die 
principle  which  decided  that  case;  and  accordingly 
Lord  EUenbarotigh  says,  <<  The  case  of  De  Bemales  v. 
^^  Fuller  (a),  which  has  been  urged  in  argument  on  the 
«<  part  of  the  Pkdntifi^  is  clearly  distingui^able^  by  this 
<^  circumstance;  that  the  Defendants  in  that  case  had 
^'  antecedently  received  the  bill,  which  was  to  be  paid  at 
<<  their  house  from  Nemham  and'Co,  the  bankers  of 
*^  De  BemakSf  the  holder,  for  the  very  purpose  of  re- 
**  ceiving  payment  for  them  (the  Netcniams)  of  such 
^^  bin ;  and  having  taken  the  bill  for  this  purpose,  tiie 
<^  Court  thongbt  that  the  Defendants  {PtOer  and  Co.) 
could  not,  by  themselves  or  their   derk,  venouDCt 

(a)  U  East,  590.  note ;  and  t  Campb.  4^ 

Mthlf 
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**  this  purposei  but  must  apply  tbe  money  brought 
*^  by  Fullef'%  clerk  specifically  for  the  discharge  of  that 
^^  bill,  then  lying  at  their  houses  to  that  very  purpose 
*^  and  no  other ;  Slid  that  they  were  in  efifect  to  be  re- 
*<  garded  in  that  case  as  the  Plaintiff's  agents,  through 
<<  the  intervention  of  Newnham^s  house,  for  the  purpose 
**  of  tliat  receipt ;  and  could  therefore  hold  and  apply  it 
**  to  no  other.  Here  no  agency  for  the  Plaintiff  ever 
^^  commenced,  but  was  repudiated  by  the  Defendants  in 
"  the  first  instance."  {a) 


1817. 


In  tbe  present  case  there  is  no  question  whatever  (hat 
Messrs.  Bumie  and  Co.  were  duly  constituted  trustees ; 
and  the  question,  whether  the  consignors  might  not 
subsequently  revoke  their  commission  does  not  arise. 
There  were  no  express  directions  to  send  the  pearTs  to 
Jmerica  contained  in  the  letter  of  Harrington  and  Co. 
to  the  consignees,  dated  the  6th  oT  Januaty,  1811; 
which  letter  amounts  to  no  more  than  the  declaration 
of  a  conception,  on  the  part  of  the  consignors,  that  they 
had  a  right  to  apply  the  consignment  to  son^e  other 
purpose  than  that  originally  intended.  But  it  never 
was,  in  fact,  so  applied ;  and  therefore  their  change  of 
intention  (if  there  were  any)  is  nothing  to  the  purpose. 

The  next  question  is,  whether  any  thing  had  been 
done  by  the  Defendants  {Porcfier  and  Co.)  to  preclude 
them  from  availing  themselves  of  the  consignment  made 
in  their  favour.  Whatever  was  done  by  them,  it  is  said) 
was  done  in  total  ignorance  of  their  interest;  and  it  is, 
therefore^  impossible  that  such  a  question  can  at  all  be 
argued.  K  any  loss  had  been  incurred,  it  certainly 
would  not  have  been  the  loss  of  Poreher  and  Co.,  until 


(a)  14  East,  598. 
Uu  S 


they 
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they  had  notice.     But  the  same  must  be  the  case  with 
every  assignment  made  for  the  benefit  of  creditors. 

IThe  Master  of  the  Rolls. 

And  yet  the  answer  to  that  very  question  is  the 
criterion  by  which  to  determine  whether  an  appropri- 
ation was  finally  made  or  not] 

Skadwellf  for  the  Defendants. 

A  material  difference  between  the  case  of  Williams  v. 
Everett  and  the  present  has  already  been  stated  to  con- 
sist in  the  refusal  of  the  bankers,  in  that  case,  to  apply 
the  produce  of  the  bill  according  to  the  directions  of 
the  remitter;    that  is,  to  take  upon  themselves  the  trust 
intended  to  be  reposed  in  them.     The  decision  of  De 
Bemales  v.  Fuller  is  in  favour  of  these  Defendants;  (or 
it  establishes  the  position,  that,  where  money  is  put  into 
the  hands  of  any  person  for  a  given  purpose,  which  pur- 
pose is  for  the  benefit  of  another,  unless  he  expressly 
repudiates,  the  commission,   he  becomes  a  trustee  for 
that  other  person.     Bumie  and  Co.  were  not  at  liberty 
subsequently  to  repudiate^   having  become  trustees  bj 
their  acceptance  of  the  commission.     Then  how  can  a 
trust,  so  created,  be  destroyed  ?  It  cannot  be  said  that 
Porcher  and  Co.,  by  any  act  of  their  own,  have  done  it^ 
any  more  than  those  parties  who  have  actually  filed  thb 
bill  for.  relief.     But  the  party  remitting  seeks  to  have 
restitution ;   and,  for  that  purpose^  would  fix  upon  the 
Plaintiflfe  (who  are  merely  trustees)  the  consequences  of 
his  own  error.    In  Williams  v.  Eoerettj  the  cestui  que 
trust  of  the  remittance  brought  his  action  against  the 
party  to  whom  the  remittance  was  made.  Here,  Messn. 
Harrington  and  Co.,  through  the  trustees  named  in  a 
deed  of  their  own  creation,  seek  to  disturb  a  trust  which 
they  also  had  previously  constituted.     Can  it  be  said 
that  they  are  now  at  liberty  to  act  in  this  manner  ?  Bat 
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William  y,  Everett  has  really  nothing  at  all  to  do 
with  this  case ;  there  having  been  here  a  specific  di- 
rection to  apply  the  consignment,  and  an  acoq>tance 
of  the  commission. 
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Then  it  is  said,  there  must  be  notice  to  the  third 
party  of  the  benefit  intended  him.  But  where  is  it  to 
be  found,  that  such  notice  must  be  either  immediate 
or  simultaneous  ?  It  is  only  laid  down,  in  general  termsj^ 
that  there  must  be  notice ;  and,  in  point  of  fact,  there 
ivas  notice  to  Messrs.  Porcher  and  Co.,  and  acceptance 
by  them. 

IThe  Master  ^Me^  Rolls. 

It  may  be  said,  that  the  notice  ought  to  have  pre-* 
ceded  the  assignment  in  trust  for  creditors.] 

Bell  replied. 


The  Master  of  the  Rolls. 

This  case  is  stripped  of  almost  every  circumstance 
that  has  ever  been  relied  upon  as  constituting  an  irrevo* 
cable  appropriation.  Harrington  and  Ca,  who  made 
the  consignment,  never  informed  Porcher  and  Co.  that 
any  remittance  was  made,  or  intended  to  be  made,  on 
account  of  the  debt  due  to  the  latter.  The  consignees, 
who  were  mere  factors  for  the  consignors,  had  no  direc- 
tions to  apply  the  produce  of  the  consignment  in  pay- 
ment of  any  specific  debt,  or  in  taking  up  any  particular 
bill  of  exchange.  The  only  order  they  received  was,  tha^ 
when  the  sale  should  be  efiected,  they  should  pay  over 
the  proceeds  to  Porcher  and  Co.  They  informed  their 
principals  that  they  would  act  in  conformity  to  the  di- 
rections received^  but  they  had  no  communication  wfaat- 

U  u  4  ever 
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1817.  ever  with  Porcher  and  Co.    on  the    subject      This 

«  '  ~  amounts  to  no  more  than  a  mandate  from  a  principal  to 

V.  his  agent,  which  can  give  no  right  or  interest  to  a  ihitd 

PoRCHEB.        person  in  the  subject  of  the  mandate.    It  may  be  revoked 

at  any  time  before  it  is  executed,  or  at  least  before  any 
engagement  is  entered  into  with  a  third  person  to  ez»> 
cute  it  for  his  benefit.  And  it  will  be  revoked  by  auy 
disposition  of  the  property  inconsbtent  with  the  execu* 
tion  of  it. ' 

The  assignment  of  it  in  December^  181 1,  was  such  a 
disposition.  Under  that  assignment  the  general  cre- 
ditors of  Harrington  and  Co.  became  entitled  to  the 
benefit  of  every  description  of  property  over  which  they 
had  a  disposing  power.  There  was  no  third  person  who 
had  then  acquired  any  interest,  legal  or  equitable^  in 
the  goods  in  question;  and  therefore  Harrington  and 
Co.  could  dispose  of  them,  and  they  have  disposed  of 
them  to  the  present  Plaintifis,  who  are  consequently 
entitled  to  a  decree. 


Decree  in  fiivour  of  the  Paindfi. 


Reg.  Lib.  1817.  B.fo.702. 


N.  B.  Immediately  after  His  Honour  had  delivered 
the  above  judgment,  which  terminated  the  sittings  of  die 
Court  after  Michaelmas  term.  Sir  Arthur  Piggott  ros^ 
and  made  the  address,  which  is  printed  at  the  end  of 
the  second  volume  of  these  Reports ;  to  which  His  Ho- 
nour made  the  answer  there  idso  mentioned,  taking  Us 
leave  of  the  bar  on  his  retirement  firom  office. 
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N.  B.  Most  of  the  JoUcnaing  Notes  were  cofmntmi- 
eated  by  different  professional  Friends^  and  have  been 
compared  {wherever  it  was  practicable)  with  the 
Boohsy  to  which  References  are  madtk 
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CARLETON  w.  SIR  WILLIAM  LEIGHTON.  (a)  i^^ 


riiHE    Plaintiff   by  his    bill   claimed   certain    real 
-^    estates   in   the  Defendant's  possession,   to  which 


Plea  of  bank- 
ruptcy to  a  bill 
by  heir  at  law 

against  devisee; 
over-ruled  as 
bad  in  point  of 
form,  not  aver- 
ring distinctly. 


the  Plaintiff  allied  himself  entitled  as  heir  at  .law; 
and  the  case  was,  that  the  Plaintiff's  alleged  an- 
cestors, by  their  respective  wills,  dated  respectively 
in  1794  and  1796,  had  devised  to  Sir  miliam 
Leighton.  But,  as  to  the  will  of  1794,  it  was  void  at 
law,  which  let  in  the  Plaintiff;  and  as  to  that  of  andinsucces- 
1 796,  there  was,  with  r^ard  to  it,  such  an  influence  by  sion,  the  facts 
the  Defendant  over  the  testatrix,  as  would  raise  in 
equity  a  trust  in  the  Defendant  (as  devisee)  for  the 
Plaintiff  (as  heir  at  law).  The  bill  therefore  charged 
fraud,  &c. 


To  this  the  Defendant  put  in  a  plea  in  bar,  stating 
that  the  Plaintiff  had  no  right  or  interest  in  the  estates 
in  question :  for  that,  in  1792  or  1793,  before  the  date 
of  either  of  the  wills,  a  commission  of  bankruptcy  was 
duly  issued  against  the  Plainti£^  under  which  he  was 
afierwards  duly  found  and  declared  a' bankrupt,  and  all 
his  estate  and  effects  were  thereupon  duly  transferred 
and  assigned  to  John  Jackson  of,  &c. 


upon  which  the 

bankruptcy 

rested. 

Not  sufficient, 
for  the  purpose 
of  such  a  plea, 
to  state  that  the 
Plaintiff  was 
duly  found  a 
bankrupt  und^r 
the  commission. 

Expectancy 
ofan  heir  either 
presumptive  or 
apparent,  not 


an  mterest  or 
possibility  ciqpable  of  being  oiade  the  subject  of  contract. 
Estate  descended  after  the  bargain  and  sale  of  the  commissioners,  and 
before  certificate,  is  the  property  of  the  bankrupt,  and  does  not  vest  in 
.  '    the  assignees,  except  by  a  subsequent  assignment* 

(a)  This  case/ which  was  Mr.BeameiUihiB  '* Elements 
communicated  to  me  by  Mr.  .of  Pleas  in  Equity/'  p.  118, 
HodgKmf  is  referred  to  by    119, 120. 

This 
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This  plea  was  set  down  by  the  Plaintiff  and  now 
came  on  to  be  argued. 

In  the  couse  of  the  argument  it  was  further  stated, 
that  the  PlaintLBT  obtained  his  certificate  in  1808,  and 
had  paid  every  creditor  the  full  amount  of  his  debt. 


FotManque  and  Ctdlen  for  die  plea. 

The  interest  or  possibility  of  an  heir  at  law  in  the 
property  expected  from  his  ancestors  may  be  made  the 
subject  of  contract  Beckley  v.  Newland  (a),  Hobson  ▼. 
Trevor,  {b)  It  is  a  possibility  which,  if  not  assignable 
At  laW|  is  nevertheless  within  the  statute,  (c)  In  the 
present  case,  therefore^  the  possibility  which  the  Plaintiff 
had  as  heir  at  law  of  the  testatrixes  passed  by  the  bar- 
gain and  sale  of  his  commissioners  leaving  him  (the 
Plaintiff)  without  any  right  or  interest  whatever.  But. 
even  if  it  did  not  so  pass,  but  descended  on  the  Plain* 
tifi^  then  it  must  be  bound  by  a  trust  for  the  creditors, 
and  ought  to  have  been  made  the  subject  of  a  second 
bargain  and  sale;  so  that  the  beneficial  interest  must  be 
in  the  assignees,  and  the  Plaintiff  cannot  be  entitled  in 
equity.  In  Benfield  v.  Solomons  {d)j  a  demurrer  was 
allowed  to  a  bill  by  a  bankrupt,  because  it  only  charged 
collusion  generally,  and  did  not  aver  that  there  would  be 
a  surplus,  or  that  there  had  been  a  specific  application 
to  the  assignees  to  sue. 


(a)  2  P.  Wms.  182. 

{6)  2  P.  Wms.  191.  See, 
as  to  the  doctrine  of  these 
cases,  Maddock's  Princ.  and 
Pract.  of  Chanc.  Vol.  I.  p. 
iSJ.,  where,  referring  to  a 
MS.  case   of    Hartoood  v. 


Tookef  it  is  observed,  that 
Lord  Eldon  has  expressed  a 
serious  doabt  with  reject 
to  it.    And  aee  post.  671* 

(c)  5Geo.2.  C.50.  s.1. 

(d)  9  Ves.  77.      And  see 
Saxt0^  w.JDavii,  lsyeB.n 
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If  the  plea  be  thought  infonnd,  leave  will  be  gl?a(l 
the  Defendant  to  amend  it. 

£Sr  Samuel  Ramilfy  and  Owen  for  the  Plaintiff. 

The  same  strictness  in  pleading  is  required  in  equity 
as  at  law.  **  All  the  facts  necessary  to  render  the  plea 
<*  a  complete  equitable  bar  to  the  case  made  by  the  bill 
'^  so  far  as  the  plea  extends,  that  the  Plaintiff  may  takb 
^<  issue  upon  it,  must  be  clearly  and  di^nctly  averred,  (a) 
Who  ever  heard  of  pleading  bankruptcy,  in  the  general 
language  that  this  plea  uses  ?  Such  a  plea  should  gtate 
distinctly  the  trading,  the  contracting  debts,  the  peti- 
tioning creditor's  debt,  the  act  of  bankruptcy,  the  com* 
mission,  the  finding  bankrupt,  and  the  assignment ;  and 
if  real  estate  is  in  the  case^  the  bargain  and  sale  should 
be  clearly  mentioned.  Chancery  pleading  has  been 
often  stigmatized  as  too  loose;  this  seems  to  be  an  expe- 
riment to  carry  it  to  the  greatest  possible  laxity.  If 
such  a  mode  of  statement  were  sufficient  in  a  bill,  it 
does  not  follow  that  it  would  be  so  in  a  plea ;  but  it 
will  not  do  even  in  a  bill.  It  was  some  time  before  it 
%as  settled,  that  such  tm  averment,  even  with  an 
admission  of  the  facts  by  the  Defendant's  answer, 
would  be  sufficient.  At  law,  it  is  clear,  all  the  fkets 
must  be  stated  in  a  plea,  although  greater  latitude 
is  allowed  in  declarations;  and,  when  a  bankruptqr 
had  gone  so  far  as  the  granting  of  the  certificate^  the 
certificate  could  not  be  pleaded  without  stating^  every 
previous  step,  until  the  statute  (&)  enabled  the  bankrupt 
to  plead  his  bankruptcy  and  eertificateg  enerally. 
Therefore,  even  supposing  this  propeirty  to  have  iMn 
liable  to  the  commission,  this  plea  is  quite  informtll, 
and  will  not  be  allowed.    Another  thing  is,  that  the 


AppaivBtt. 

CABLXTOir 

V. 

LxioHTOir. 


(a)  Gilb.  on  Ch^  58.  Mitf. 
2S6. 


{&)  5Geo.2.  c.dO.8.7.  . 

plea 
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plea  purports  to  be  a  plea  in  bar;  now,  if  it  were  cor* 
recti  it  could  be  only  a  plea  in  abatement,  therefor^ 
permitting  the  defendant  to  amend  his  plea,  will  be  to 
allow  him  to  substitute  a  plea  in  abatement  for  a  plsa  in 
bar,  which  is  never  sufiered.  But  if  it  were  a  mere  plea 
for  deficiency  of  parties  (a),  or  if  such  a  suggestion 
had  been  made  in  the  answer,  the  plaintiff  would 
reply  to  it,  by  shewing  that,  having  paid  every  cre- 
ditor 205.  in  the  pound,  he  is  absolutely  entitled  to  the 
estate,  and  that  the  assignees  have  no  interest  at  law  or 
in  equity.  The  proposition,  that  this  property  passed 
.  by  the  first  assignment,  is  too  extravagant  to  be  sup* 
ported;  in  answer  to  it,  it  may  be  sufficient  to  refer  to 
Idlotk  V.  Frame,  (b) 

{The  Lord  Chancellor,  in  the  course  of  the  Plain- 
tiff's argument,  said  that  the  informal!^  of  the  plea  was 
manifest ;  for  that  it  only  stated  that  a  commission  duly 
issued,  which  might  be  the  case  though  the  par^  were 
no  bankruptj 

Fonblanquei  in  reply.  The  plea,  in  substance^  being 
correct,  it  would  be  mere  superfluity  to  state  what  was 
not  substantial ;  and  the  objection,  that  it  only  states 
that  the  commission  duly  issued,  is  obviated  by  the  aver- 
ment that  the  party  was  duly  found  and  declared  a  bank- 
rupt, —  such^  general  pleas  are  not  uncommon  at  law. 
With  regard  to  the  matter  pleaded,  it  seemed  not  so 
extravagant,  having  been  much  discussed  in  the  cases 
dted,  and  the  words  which  conclude  the  report  of  the 
case  in  Ambler^  viz.  *^  that  it  must  be  a  posdbility  that 
can  be  assigned  or  released^^  coupled  with  the*  cases  in 
Teere  Williams^  and  that  oi  Jones  v.  Bee  {c\  appeared  to 


(a)  The  assignees  not  being 
before  the  Court* 
(&)  Amb.S94f. 


(c)  S  T.  R.  SB.  94>,   d5. 
1H.B.30. 

warrant 
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warrant  the  opinion  that  the  estate  descended  passed  by 
the  first  assignment  as  a  possibility  vested  in  the  bank- 
rupt that  could  be  **  assigned  or  released."  The  plea 
does  not  seek  to  avoid  the  justice  of  the  case ;  all  the 
Defendant  asks  is,  that  he  may  not  be* obliged  to  ac- 
count with  one^  who^  having  no  right  or  interest,  is 
incapable  of  giving  him  a  proper  release. 

The,  Lord  Chancellor 

Decided  (hat  the  plea  must  be  over-ruled.  That  it 
was  bad  in  point  of  form,  as  it  was  clearly  contrary  to 
all  practice  to  plead  bankruptcy  without  stating  all  the 
facts  successively  and  distinctly;  that  to  admit  such  a 
mode  of  pleading  by  general  language  would  be  very 
inconvenient ;  for  that,  although  in  the  present  case  the 
party  opposed  to  the  plea  being  the  allied  bankrupt 
himself  the  several  facts  would  be  within  his  knowl^ge 
if  issue  were  joined,  yet  such  a  plea  used  against  third 
persons  unacquainted  with  the  &cts  would  be  attended 
with  great  and  unnecessary  trouble;  that  it  was  no 
defence  to  say  that  the  averment  that  the  Plaintiff  was 
duly  found  a  bankrupt  would  supply  any  preceding  de- 
fect; that  a  man  may  be  duly  declared  a  bankrupt  (that 
is,  according  to  the  evidence  before  the  commissioners) 
and  yet  not  be  so;  for  that  the  assignees  are  obliged, 
at  law,  to  submit  the  whole  &cts  to  the  jury,  the  first 
time  they  have  occasion  to  try  any  question ;  and  that 
jury  may  decide  that  the  party  was  not  a  bankrupt. 

That  the  expectancy  of  an  heir  presumptive  or  ap' 

parent  (the  fee-simple  being  in  the  ancestor)  was  not  an 

interest,  or  a  possibility,  nor  was  capable  of  being  made 

the  subject  of  assignment  or  contract  (a) ;  that  the  cases 

.  -cited  were  cases  of  covenant  to  settle  or  assign  property 


Appendix^ 
Carlbtok 

i 
V. 

Lbiohtok. 


(a)  See  ante,  668,  note,  (b) 


which 
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iriiidi  Aould  £dl  to  the  covenantor ;  where  t&e  intcrtit 
which  passed  by  the  covenant  was  not  an  interest  in  the 
land}  but  a  right  under  the  contract  {a) ;  therefore^  that 
BO  interest  ui  the  estates  in  question  passed  under  the 
bargain  and  sale  of  the  commissioners. 

That,  as  to  the  argument  that  the  beneficial  int^ereit 
would  nevertheless  be  in  the  assignees  (the  property 
having  descended  during  the  bankruptcy),  all  proper^ 
was  at  law  in  the  bankrupt  till  duly  and  legally  conveyed 
to  the  assignees;  that  it  frequently  happened  that  the 
orecUtors,  being  contented  with  what  they  had  got,  and 
satisfied  with  the  bankrupt's  conduct,  did  not  call  fi>r 
any  second  assignment ;  that  this  applied  most  particu- 
larly where  the  bankrupt,  as  in  the  present  cas^  had 
paid  20s.  in  the  pound ;  and  that,  until  the  cieditOES 
chose  to  take  the  benefit  of  the  property,  k  remained  in 
die  bankrupt  both  at  law  and  in  equity.  Lastly,  thilt 
the  matter  of  the  plea  being  such,  it  would  be  fruidev 
to  aUow  it  to  be  amended. 

The  plea  was  over-ruled  ai 


(a)  It  seems  that  a  cove- 
nant to  settle  estates,  which 
jihpuld  afterwards  fall  or  de- 
scend to  the  covenantor,  is 
only  personal  during  his  life, 
and  can  never  attach  on  the 
estate  which  is  the  subject  of 
it  direcdy,  and,  circuitously, 
only  as  a  part  qf  the  ^ve* 
•nantor's  real  estate,  if  the 
word  **  lleirs'*  be  in  the  co- 
venant. 

Qtf.  Might  not  the  argu- 
meai  in.  this  case  have  been 
put   thus^    <<  The  Plaintiff 


M  could  not  daim  a  right  to, 
**  or  interest  in,  these  estates, 
**  otherwise  than  as  the  h^r 
<<  of  the  two  ladies  at  the 
"  time  of  the  bankruptcy  sod 
<<  assignment.  But  he  could 
**  not  claim  as  heir ;  for  he 
<<  could  not  stand  in  that  ca- 
<<pacity;  because  nemo  etf 
*^  h^eres  viverUis.  Therefore, 
**  at  the  time  of  the  bank- 
"  ruptcy  and  assignment,  he 
**  could  claim  no  ri^t  or  in* 
^^'tefest  whatever.*       J.H. 
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RICHARDS  V.  NOBLE,  (a) 

Tl  ILL  by  lord  ot  a  mimor  ag^6itt  c^pfitobil^i^  for 
-^  an  account  df  ttirv^  cat  shA  idieit,  ind  fytaim- 
junction ;  Hat  t^aiviiig  the  ftnrftittiflf. 

Defendants  piK  hi  a  denrarter  fyt  ivalnt  of  etjfilty. 

Sir  S.  Bomilhfy  Harty  and  Healdy  in  8iq>port  of  the 
demurrer.  There  is  only  dne  filse  on  the  8ut]gect»  which 
settles  this  point :  that  of  Dench  v.  Barttpiaru  (&}  Copy- 
holds are  stricHssimi  juris  s  and  a  court  of  equity  will 
leave  the  lord  to  his  remedy  ai  law  ^or  a  forfeiture,  {c) 

Leach  and  Bellf  for  the  Plaintiff  impeached  the  au^ 
thori^  of  the  case  cited,  arguing  that  it  was  a  strange 
det^mination  to  say^  that  equity  would  not  relieve^ 
when  the  waste  committed  was  such  as  amounted  to 
forfeiture;  and  they  cited  the  instance  of  a  remainder- 
man in  fee  filing  a  bill  against  tenant  for  life^  who  had 
committed  waste;  it  was  never  pretended  that  such  a 
bill  would  not  lie.  They  admitted  that,  without  the 
pmyer  for  an  injunction,  the  Plaintiff  could  not  have  an 
accotmt.  {d) 

The  Lord  Chancellor  took  time;  but  said,  that, 
in  many  cases,  the  forfeiture  was  a  very  inadequate  re- 
medy ;  and  he  noticed  the  instance  of  a  barren  spot 
upon  which  many  valuable  timber  trees  grow.    If  (he 


1807. 


(a)  Ex  relatione  Mr.  Smp^ 
tinsan. 

(b)  4Ves.700. 

¥tiL.  m.  X  X 


(c)  Vide  Anon.  Skm.  U2. 

(d)  Jents  College  v.fi&Me, 
SAtk.ft2. 


copy- 


Lord  of  a  ma* 
nor  is  entitled 
to  injunction 
and  account  in 
respect  of  waste 
by  a  copy- 
holder. 
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copyhold  tenant  only  forfeited  his  copyhold  by  cutting 
down  these  trees,  he  might  in  such  case  be  a  considerable 
gainer  by  his  own  wrongful  conduct* 


The  demurrer  was  over-ruled  accordingly ;  and,  after- 
wards, upon  affidavit  in  support  of  the  principal  facts 
alleged  by  the  bill,  the  injunction  was  awarded,  (a) 

(a)  17th  August  1807.    Reg.  Lib.  1806.  B.  fo.  1224. 


Rolls. 
Jtf/y  15.1807. 

Equity  of  a 
bankrupt's  wife 
against  the  as- 
signees of  her 
liusband  or 
their  vendee  for 
a  settlement  of 
her  choses  en 
action. 

Jewish  Settle- 
ment. 


BASEVI  V.  SERRA.  {a) 

TN  this  cause  there  was  a  question  between  the  wife 
-'^  of  a  bankrupt  and  a  piurchaser  for  valuable  con- 
sideration from  the  assignees,  as  to  the  wife's  equity  to 
have  a  settlement  out  of  a  fund  of  j^200  a  year,  part 
of  her  choses  en  action ;  and  it  was  stated  to  be  the 
practice  of  the  Jews  on  marriage,  that  the  husband  {they 
being  for  the  most  part  in  trade)  takes  all  the  wifa^sfor- 
time,  and  gives  his  covenant  to  restore  it  with  j£50  per 
cent,  profit,  and  that  was  done  in  this  case ;  the  settle- 
ment was,  that  in  consideration  of  j^SOOO  stock  paid  to 
him  before  the  marriage,  the  husband,  J.  M.  Da  Costa^ 
covenanted,  that  his  executors,  &c.  would,  within  sir 
months  afler  his  decease,  replace  to  the  wife  that  sum 
with  ^50  per  cent,  profit ;  and  so  that  if,  during  the 
marriage,  the  husband  should  receive  or  become  entitled 
to  any  further  sums  of  money  in  right  of  his  wife,  his  ez- 

(a)  Communicated  by  Mr.    where  the  circumstances  will 
Hodgson.    See  14  Ves.  313.,    be  found  more  fully  suted. 
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ecutors,  &c.»  should,  within  six   montliSi  restore  them 
with  the  like  profit. 

For  the  wife  it  was  pressed,  that  the  purchaser 
from  the  assignees  must  stand  liable  to  the  wife's 
equity,  in  the  same  manner  as  the  assignees,  or  the 
bankrupt  himself,  would  have  been  liable;  and  the 
cases  of  Bosvil  v.  Brander^  \  P.  Wms.  458.  Worrcdl  v. 
Marlar^  and  Bushnany.PeU^  ibid.  459.  note;  and  1  Coxj 
153;  and  Oswell  v.  Proberij  2  Ves.  jun.  682,  were 
cited,  (a) 


Appendix. 


For  the  purchaser  it  was  insisted,  that  independently 
of  his  standing  in  the  favoured  character  of  a  purchaser 
for  a  valuable  consideration,  without  notice,  he  could 
not  be  liable,  as  the  assignees  had  in  fact  received  aH 
the  benefit.  That  he  did  not  come  to  the  Court  for  its 
aid  (see  Bosvil  v.  Brander^  ubi  sup.),  but  was  brought 
there  by  the  wife  and  the  assignees ;  and  that  in  point 
of  fact  the  husband  was  a  purchaser  of  hb  wife's  fortune 
by  the  settlement. 

The  Master  qf  the'  Rolls. 

Whatever  nviy  be  the  general  equity  of  a  wife 
against  her  husband's  assignees,  or  purchasers  from 
them,  to  have  a  settlement  made  out  of  her  choses  in 
action,  where  the  husband  is  not  a  purchaser  by  set- 
tlement, and  where  he,  or  his  assignees,  or  their 
vendee,  come  to  the  Court  for  its  aid,  the  wife,  in  this 
case,  can  have  no  such  equity,    because   she  has  ex- 


(a)  See  also  Mitford  v. 
iVlj{^>n^,9Ve8.jun.87.  Carr 
V.  Taylor,  10  Ves.  jun.  578. 
Wnght  V.  MorUy,  11  Ves. 
jun.  12.  Beresford  v.  Hobsorif 


1  Madd.  362.;  where  the 
cases  are  collected  in  a  long 
and  elaborate  judgment  of 
the  present  Master  of  the 
Rolls,  then  Vice-Chancellor. 
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pre8«Iy  abandoiied  it ;  and  by  her  settlement  contented 
to  rest  upon  her  husband's  covenant.  Where  therq  i» 
no  such  covenant,  or  where  such  a  covenant  has  been 
4iKiually  brolfenf  the  equi^  would  no  doubt  attach^  but 
here  the  covenant  is  not  to  be  performed  till  after  the 
husband's  death,  and  he  is  living.  As  to  the  plea, 
that  the  husband  in  point  of  &ct  hm  not  reccjived  or 
become  entitled  to  this  money,  that  caoAot  take  the 
case  out  of  the  reasoning  drawn  firom  the  settlement ; 
for,  suppose  h^  should  again  become  soh^ent,  and  the 
wife  was  to  come  to  the  Court  for  a  settlement,  he 
could  not  say  then  he  never  took  this  money.  The 
answer  would  be^  that  his  esti^e  had  the  benefit  of  it, 
and  it  was  his  £Eadt  or  his  misibrtuiie,  that  bia  bank- 
ruptcy carried  to  others  what  he  would  el«e  have  be* 
come  entitled  to. 


Where  several 
parties  are  en- 
titled to  share 
in  a  fundy  and 
the  shares  of 
some  are  en- 
combered  so  as 
to  render  en- 
quiries or  other 
proceedings 
necessary  with 
respect  to  them 
which  are  not 
wanted  as  to  the 
odierSf  the  costs 
will  be  appor- 
tioned. 


In  the  9$mfi  CAse  it  was  alsa  sajd»  that  wbfore  a  fimd 
ia  to  be  divide  b^ween  s(«veral  parties  and  ooe  or 
more  of  them,  by  charging  their  shares  with  mortgi^es, 
annuities,  or  other  incumbrances,  have  contributed  to 
swell  the  expense  of  the  8ttit»  the  practioa  ia.  to  dtvkle 
the  fund  in  the  first  place,  and  direct,  the  Master  to 
calculate  the  costs  of  the  suit,  with  reference  to  each 
shar^  and  so  to  deduct  them ;  in  which  mode  of  doinig 
it,  each  party  bears  his  own  costs  most  equally ;  and  so 
it  was  in  Mocatta  v.  Lousada  (a^  which  His  Honour 
acknowledged,  and  said  it  was  a  good  rule.  (6) 

(a)   12Ves.l2S.;  where,        (b)  Reg.  Lib.  1806.  A.S. 
however,  the   point  is  not    fo.  1147.  b. 
noticed. 
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COVENTRY  V.  BENTLEY.  {a) 


Fim  Seal  after 
HUmy,  1806. 


a 


XI  ILL  for  discovery.    Answer  put  in.    Exceptions  T)gfo,.j-  ^  ^ 

taken  and  allowed.     Further  answer  referred  back  yji  of  discovery 

to  the  Master,  who  reports  it  sufficient.    The  Defendant  is  entitled  to 

theti  obtains  an  0rder,  on  petition,  for  the  costs  of  the  thecosUoftbe 

discovery.     The  Plaintiff  afterwards  moves  for  leave  to  discovery  im- 

amend,  and  is  served  with  the  order  for  costs,  snbse-  ™caiateiy  on 

quently  to  his  obtainini;  the  order  to  amend.     It  ap-    ^^    '^^*°*, ,. 

answer  *  and  nis 
peared  that  the  bill  had,  infect,  been  amended;   and    •:«!,♦  to' tijege 

that  the.  Defendant  had  accepted  the  usual  costs  of  the    ^^^  ^  ^^ 
amendments;  but,  whether  before  or  aftor  die  order  for    waived  b/ 
payment  of  costs  of  the  discovery  was  served  on  the   bia  subsequent- 
Plaintiff,  did  not  appear.  ty  accepting  die 

coiti  pf  an 

Perry,  for  the  l>laintiff,  moved  to  discharge  the  ord^r  «»e»^f  o*^ 

for  payment  of  costs  of  the  dtscoVery,  for  Irregularity,  ^igcti     toaane 

upon  the  ground  of  the  iPlaintiff's  not  having  been  the  Plaintiff 

served  with  it,  till  after  he  had  served  the  Defendant  with  the  orde^ 

with  the  order  to  amend.     He  also  insisted  that  the  for  cofts  of  dis* 

Defendant  had  waived  this  ordet  by  accepting  the  costs  covery  tunil 

of  the  amendment.  ^^^  ™^  "•• 

biinself  been  . 

n*  t    J         ^^t  served  with  the 

Richards,  contra.  .  _,.^ 

order  to  aoml. 

After  a  full  •answer,  the  Defendant  has  a  right,  of 
course^  to  the  costs  of  his  discovery.  They  attach  im- 
mediately; and,  consequently,  they  cannot  be  affected 
by  his  likewise  receiving  the  costs  of  amendment.  Saij^ 
pose,  after  the  discovery,  the  Plaintiff  alters  the  frame  of 
his  bill,  and  makes  it  a  bill  for  relief;  can  it  be  con- 
tended that  the  defendant,  by  accepting  the  costs  of 

(a)  £x  relatione  Mr.  SimpUnson* 

X  X  S  amend* 
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amendment,  has  waived  his  right  to  those  which  he  was 
entitled  to  for  the  discovery  ?  (a) 

The  motion  was  refused  accordingly* 


(a)  SeeButierworth  v.  Bai- 
ley 9  15  Ves.  348.  Afler  an- 
mver  to  a  bill  of  discovery, 
motion  to  amend  the  bill  by 
adding  a  prayer  for  relief,  re- 
fused with  costs.  And,  vice 
versdf  after  answer  to  a  bill 


for  discovery  and  relief, 
tion  to  amend  by  striking  oat 
the  prayer  for  relief,  also  re- 
fused. Earl  of  Ckolmondeley 
V.  Lard  Clinton,  2  Ves.  &  B. 
113. 


In  the  Exche- 

guer. 
June  28. 1808. 

On  a  bill  for 
examining  wit- 
nesses tn  perpe" 
iuam  rei  me^ 
moriam,  held 
that  publi- 
cation of  the 
depositions 
should  not  be 
allowed  unless 
in  a  strong 
case. 


HARRIS  t^.  COTTERELL.  (a) 

riiHIS  case  arose  on  a  rule  to  shew  cause  why  pub- 
-*-  lication  of  the  depositions  of  witnesses,  taken  by 
commission  in  a  suit  for  perpetuating  testimony,  should 
not  pass,  which  on  the  part  of  the  Tlaintif^  it  was  con- 
tended was  a  matter  of  course.  The  Plaintiff  was  de- 
visee under  a  will,  the  Defendant  heir  at  law,  and  the 
Defendant  had  failed  in  one  ejectment  brought  by  him, 
to  set  aside  the  will ;  but  he  had  commenced  a  second 
action,  which  he  now  stated  by  affidavit,  he  intended 
to  try  at  the  ensuing  assizes.  The  Plaintiff's  bill  was 
for  a  commission  to  examine  witnesses  to  prove  the  dae 
execution  of  theVill,  and  the  sanity  of  the  testatrix, 
in  perpeiuam  rei  memoriam ;  and  he  laid .  the  usual 
ground,  that  the  Defendant  hung  back,  threatening^  &c. 
but  neither  the  bill  nor  answer  noticed  specifically  the 
proceedings  at  law.  The  commission  had  issued,  and 
under  it  all  the  witnesses  examined  on  the  former  trial 
at  law,  and  intended  to  be  called  in  the  second  action, 
on  both  sides  were  examined. 


(a)  Ex  relatione  Mr.  Hodgson. 
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Daunceyy  Thompson^  and. Puller^  for  the  Defendant^ 
resisted  publication,  on  the  ground  that  this  was  a  mere 
examination  de  bene  esse^  ancillary  only  to  the  suit  at 
law,  and  therefore  within  the  general  rule^  that  the- 
Court  never  allows  publication,  unless  in  the  case  of 
a  witness  dying  or  being  incapable  of  attending  to  be 
examined  in  chief;  and  they  cited  Fowler  (a),  Harrison  (6), 
Practical  Register  {c)^  Duke  of  Dorset  v.  Girdler{d)y 
and  Cann  v.  Cann  {e)^  and  they  urged  the  great  incon- 
venience and  impropriety  of  allowing  the  depositions  to 
be  published,  putting  the  Defendant  at  law  in  possession 
of  the  Plaintiff's  mode  of  proceeding,  &c.,  and  insisted 
that  no  good  end  could  be  answered  by  allowing  the 
publication. 
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The  Solicitor-Generaly  HoUisty  and  Hallf  (for  the 
Plaintifif),  contended,  that  this  was  not  the  case  of  an 
examination  de  bene  esse  in  chief,  being  afler  issue 
joined ;  and  that  in  this  case,  (as  well  as  on  bills  for 
relief)  the  Plaintiff  might  be  allowed  to  examine  de  bene 
esse  before  issue  joined,  on  shewing  good  cause  for 
such  examination;  and  they  cited  the  35th  General 
Rule  of  the  court  {/) :  viz.  That  in  a  suit  for  perfecting 
testimony,  the  Plaintiff  may,  afler  a  certain  delay  in 
putting  in  the  answer,  have  examination  de  bene  esse'; 
that,  as  soon  as  issue  is  joined,  there  must  be  a  second, 
examination,  and  that,  on  the  return  of  that  com^ 
mission,  the  depositions  taken  under  it^  together  with 
those  taken  de  bene  esse  of  any  witness  who  died  before 


(a)  2  Fowl.  Exch.  Pract. 
147. 

{b)  Ed.  Newl.  52.  ^  5W. 

(c)  Wyatt's  edit.  71, 72. 7S. 

(rf)Pre.Cha.531. 

(«)  IP.Wms.  567.  And 
see  Lord  Bacon's  Orders,  73. 


(Beames's  Ord.  in  ChaDc.82. 
and  the  authorities  referred 
to  in  note  116.) 

(y)  1  Fowl.  52.,  where  a 
part  only  of  this  general  rufe 
is  referred  to. 


Xx  4 


they. 


680 


CASES  IN  CHANCERY. 


Appendix. 
Hahhis 

COTTERSLL. 


they  could  be  examined  m  chieF,  shall  be  fordiwith  pub- 
lished (a);  and  relied  on  the  practice,  insisting  that 
publication  of  depositions,  taken  as  these  were,  is  a  mere 
matter  of  course.  As  to  the  particular  ineonvemenee, 
they  put  the  case  of  a  witness  dying  so  near  the  time  of 
the  trial  at  law  as  to  make  it  impossible  to  pray  .publi- 
cation afterwards,  and  the  case  of  a  contract  for  sale  of 
the  estate,  the  purchaser  objecting  to  complete  it  while 
die  doud  hangs  over  the  title,  but  willing  to  take  it  «i 
seeing  the  depositions. 

The  Court  seemed  much  disposed  to  refiise  the  i^^Ii- 
catipn ;  but,  as  it  was  considered  a  new  and  uraportant 
point  of  practice,  it  stood  over,  in  order  that  further  en- 
quiry might  be  made. 


Graham  B*  to^k  %  material  distinction.  He 
great  confusion  had  arisen  (which  was  admitted  on  all 
sides)  between  three  distinct  objects ;  first,  exauiiiit^pns 
de  bene  esse;  secondly,  examinations  on  a  bill  merely 
to  prove  a  will  per  testes;  and,  third^,  examinations 
of  witnesses,  on  such  a  bill  as  the  present,  in  pcrpeUiam 
rfi  memoriam^  which  obtain  on  wills  and  deeds,  on 
modusses,  on  legitimacy  of  marriage,  &c.  &c*  As  to 
the  first,  they  are  not  published,  but  by  consent,  or 
on  a  strong  case  being  made.  As  to  the  second,  they 
stand  on  a  distinct  ground^  because  none  but  the  sub- 
scribing witnesses  are  exammed,  tqid  they  are  examined 
to  the  question  of  sanity,  merely  as  incidental;  ^ad 
there  publication  is  of  course.  But,  as  to  the  third,  he 
thought  none  of  the  cases  or  dicta  applied  to  it,  and 
that  if  publication  had  been  usually  allowed,  it  was  sub 
silentioy  and  the  question  never  discussed.  That  the 
danger  of  publishing  such  depositions  as  the  present  is 

{a)  The  Court  censured    manner  in  which  this  article 
the  inaccurate  and  confused    is  worded. 
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very  great,  there  being  no  limits  as  to  the  points  to 
which  the  witnesses  are  to  be  examined:  and  therefore 
he  thought  that  it  is  matter  for  discretioD  in  the  Court, 
to  allow  publication,  or  not,  according  to  the  ease  made. 


On  a  subsequent  day  the  case  was  again  mentioiied, 
and  the  Court  refused  the  publication.  Macdonatd  C»Bb 
stated  that  precedents  had  been  searched,  and  none 
found  in  point  to  support  the  publication ;  and  that,  on 
consulting  the  Lord  Chanoellw,  he  was  of  opinion  it 
should  be  refused  in  this  case  j  with  whieh  all  the  Court 
concurred. 


Harris 

V. 
COTTERXLI^. 


Rolls. 
Aug.  5. 180B. 

Testator  directs 
''  that  A.  be  ap- 
**  pointed  re- 
"  ceiver  of  his 
<<  real  and  per 
**  sonal  estate,'^ 
and  dies  seised 
of  no  real  estate* 
except  an  estate 
in  the  fVest  In- 
dies,  having  by 
his  will  direct^ 
a  sum  of  money 
to  be  invested  in 
the  purchase  of 
lands  in  Eng- 
land. 
A.  appointed  manager  of  the  fVcsi  India  estate,  upon  entering  into  a 
persona]  recognizance  to  account  for  the  produce,  (b) 


HIBBERT  V.  HIBBERT.  (a) 

npESTATOR  devises  his  real  and  personal  estate 
to  four  persons,  upon  certain  trusts.  He  also  ap- 
points them  his  executors,  and  directs,  that  upon  his 
death,  they  shall  institute  a  suit  in  Chancery,  for  the 
purpose  of  carrying  his  will  into  effect,  under  the  di- 
rection of  the  Court.  By  a  codicil,  dated  a  short  time 
before  his  deatli,  he  directed  that  his  friend,  Am^ 
brose  Humphreys^  should  be  appointed  receiver  of  his 
real  and  personal  estates,  and  expressed,  in  strong 
terms,  his  opinion  of  Humpkreysy  adding,  that  he  made 
this  appointment  for  the  sake  of  benefitting  Humphreys 
in  a  pecuniary  point  of  view.  He  also  directed,  that 
Humphreys  should  be  the  solicitor  for  all  parties  in  the 
cause  in  Chancery. 


{a)  Ex  relatione  Mr.  Smp'        (b) 
imsofu  jun.  139 
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The  only  real  estates  which  the  testator  died  seised  of 
were  situated  in  Jamaica ;  though  he  directed  £40^000^ 
part  of  the  residue  of  bis  personal  estate,  to  be  invested 
in  the  purchase  of  lands  in  England,  to  be  settled  to 
the  same  uses  as  his  real  estate  in  Jamaica. 

Upon  the  testator's  death,  a  suit  was  instituted  in 
Chancery,  in  which  Humphreys  acted  as  solicitor  for  all 
parties. 


AfarcA  30. 1808.        The  cause  was  set  down  by  consent  at  the  Rolls, 

when  His  Honor  appointed  Humphreys  consignee  of  the 
Jamaica  estates,  and  receiver  of  the  personal  estate  di- 
rected to  be  invested  in  the  purchase  of  real  estates. 
He  was  not,  however,  ordered  to  give  security ;  not 
even  his  personal  recognizance.  All  the  cestui  que 
trusts  were  infants. 

Two  of  the  trustees  afterwards  brought  a  petition  of 
re-hearing,  by  which  they  contended,  that  Humphreys 
ought  not  to  have  been  appointed  consignee,  and  that 
he  ought  to  have  given  security  like  other  receivers. 

Sir  A.  Piggoitf  Hart,  and  CooJce,  for  the  petition^ 
contended,  that  it  could  not  have  been  the  testator's 
intention  to  have  appointed  Humphreys  consignee.  How 
can  a  solicitor  be  fit  for  such  an  oflBce  ?  A  consignee  is 
in  fact  the  person  who  receives  and  sells  the  produce  of 
the  estate ;  who  sends  out  supplies,  &c.  &c.  In  short, 
he  ought  to  understand  thoroughly  the  nature  of  the 
West  India  market  It  must  rather  have  been  the  in- 
tention,  that  he  should  receive  the  rents  of  the  estates  to 
be  purchased  in  England.  At  all  events  he  ought  to  have 
given  security,  at  least  his  own  personal  recognizance. 

Sir  Sajnuel  Rotnilly  and  Wetherell  for  Humphreys.    It 
is  quite  dear,   that  the   testator  intended  Humphrys 

15  should 
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should  be  consignee.  The  testator  had  no  real  estates, 
except  those  in  Jamaica^  therefore  no  other  real  estates 
to  which  this  word  can  attach.  Wliat,  in  fact,  is  the 
difference  between  the  terms  Receiver  and  Consignee? 
None.  The  former,  at  least,  necessarily  includes  the 
latter.  Even  if  Humphreys  is  an  unfit  person,  the 
testator  has  expressly  appointed  him.  As  to  the  point 
of  security,  there  is  no  instance  of  the  Court  directing 
security  to  be  given,  where  a  receiver  is  appointed  by 
the  testator. 

Sir  A.  Piggottj  in  reply.  The  testator  was  a  West 
India  planter.  Is  it  probable  that  he  would  have  ap- 
plied the  word  Receiver  to  these  estates?  This  word  is 
never  used  in  the  West  Indies.  If  he  had  such  an 
opinion  of  Humphreys^  why  not  appoint  him  consignee 
during  his  life  ?  He  very  properly  employed  West  India 
merchants,  who  are  clearly  the  proper  persons. 

TTie  Master  of  the  Rolls. 

This  argument  would  have  considerable  weight,  if 
the  testator  had  died  seised  of  other  real  estates.  I  must 
either  i^trike  out  these  words,  or  admit  the  construction 
contended  for  by  Humphreys.  There  is,  indeed,  no 
•ther  sense  in  which  these  words  *^  Receiver  of  my 
real  estates/'  can  attach.  As  to  security,  he  need  give 
none,  except  his  personal  recognizance ;  which  ought  to 
have  been  directed  by  the  former  decree,  he  not  being 
appointed  by  the  Court,  but  by  the  testator  himself. 


Appendix. 

HiBBERT 

,    V. 
HiBBERT. 


Aug.  5. 1808* 


<<  Order,  that  the  former  decree,  dated  the  30th  of 
March  1808,  be  varied,  so  far  ^  the  same  directs  that  th^ 
appointment  of  Ambrose  Humphreys  to  be  receiver  and 
agent  of  the  real  and  personal  estates  of  the  testator,  shall 
be  without  his  entering  into  the  usual  recognizances,  with 
sureties  in  like  cases  required  by  this  Court ;  and,  in- 
stead 
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tiend  theraof,  that  such  appomtment  be  upon  bis  enter- 
ing into  his  own  recognieance,  to  be  approved  of  by  the 
said  Master,  duly  and  annually  to  account  for  what  he 
shall  receive  in  respect  of  the  said  estates,  as  such  re- 
ceiver, agent,  and  consignee,  and  pay  the  same  as  this 
Court  hath  by  the  said  decn*e  directed,  and  shall  here- 
after direct ;  and,  with  the  said  variations,  that  the  said 
decree  be  affirmed.  Costs  of  re-hearing,  as  between 
solidtor  and  client,  to^be  paid  out  of  the  testator's 
estate."     Reg.  Lib.  A.  1807.  fo,  1327. 


Jtt/y  S.  1809. 

Bequest  of 
stock  to  go- 
vernment **  in 
exeneratiao  of 
the  national 
debt.'' 

Directed  to 
be  transferred 
to  such  person 
as  the  King, 
under  his  sign 
manual,  shall 
appoint. 


'  NEWLAND  V.  ATTORNEY-GENERAL  and 

Others,  (a) 

YN  the  will  of  Abraham  Newland^  dated  Mag  2»  179^ 
was  a  bequest  of  stock    **  to  His  Majesty's  govern- 
ment in  exoneration  of  the  national  debu" 

The  Lord  Chancellor  directed  it  to  be  transferred  to 
such  person  as  the  King,  under  his  sign  manual}  should 
appoint. 


Netdand  v.  Clark  and  Others.  On  further 
Jiibf  17.  1809.  Ordered  "  as  to"  the  several  stocks 
therein  mentioned,  ^^  and  as  to  any  interest  or  £videiid 
which  shall  accrue  due  on  the  same,  previous  to  the 
transfer  hereafter  to  be  directed,  the  same  to  be  trans* 
ferred  and  paid  to  such  person  or  persons  as  his  majesty, 
by  his  sign  manual,  shall  tliink  fit  to  nominate  for  ^ 
purpose;  and  any  person  or  persons  who  shall  be  so 
nominated  is  or  are  to  be  at  liber^  to  epply*"  ^ 
as  adviiied.     Reg.  Lib.  B.  180&  fo.  1^14. 


(a)  Ex  relatione  Mr.  f^/mpkinson. 
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HOLLAND  (Infant)  ftod  Another     PLAiirnFFB. 

AND 

HUGHES  and  WIFE  -    -    -    -    Dsfendants.  («) 


App§miix. 

RoLis. 
Ma^  ICL 1809 


Tettator  in  /»- 
dia  bequeaths 
a  sum  of  ticca 
rupees  to  his 
wife  for  life, 
with  remainder 
to  his  children. 


JYILLIAM  HOLLAND^  of  CakuHa,  by  his  wi», 
dniy  executed,  &c.,  gave,  devised,  and  bequeathed 
to  Reheccaj  his  wife,  50,000  sicca  rupees,  fbr  her  life,  to 
be  raised  out  of  the  bulk  of  his  property :  and,  afler 
her,  be  gave  the  said  principal  money  to  be  equally  di- 
vided among  his  children  by  Ihs  said  wife^  iriio  should 
survive  her;  and,  for  &iliire  of  childreiH  to  his  said  wifb    and  appoints  his 
absolutely^     And,  after  giving  several  other  iegadesi  be    ^^^^^  executrix, 
gave^  &C.  all  the  residue  of  his  estate  real  attd  pev-   ^^^  >°^^te  the 
sonal,  to  his  wife  for  life,  and  after  her  death  to  bii^   "®°^^  ®°  /»" 

child™,  „  bof„„ ,  ..d  .ppd««i  hi.  .i*  «..sw  ^:^'r- 

Holland  (one  of  the  Plaintifis)  his  executrix  and  exh    large  rate  of 
ecutor,  and  guardians  of  his  cbHdren*  interest,  and 

afterwards 
comes  to  Eng' 
land  with  her 
only  child,  an 
infant* 
On  bill  by 


The  testator  died,  leaving  bis  said  wife^  and  aoij  one 
child  (the  infant  Plaintiff)  by  hia  mavriagewitb  btff. 
The  wife  alone  proved  the  wiU  in  IndiOf  and  collected 
the  estate^  and,  after  retaining  the  legacy  of  b^fiOO  nci 
rup.  (whidi  she  placed  ont  at  interest  in  India)  and^  after  the  infant,  held 
payment  of  the  testator's  debts,  and  the  other  l^acies  that  the  wi- 
given  by  his  will,  invested  the  dear  residue^  amounting  to 
100,000  sic.  nip.  in  India  bonds,  the  interest  of  which, 
an  well  as  of  the  50,000  legacy,  she  received  to  hec  own 
use*,  and  afterwards  came  to  England  with  her  child  (the 
infant  Plaintiff )  leaving  her  agent  in  India  to  collect 


dow  is  not 
compellable  to 
refund  the  ex- 
cess of  interest 
I'eceived  by  her, 
beyond  what 


the  legacy 
would  have  produced  if  invested  in  the  English  funds,  but  ordered,  the 
money  to  be  remitted  to  England^  and  laid  out  in  S'per  cent.  Annuities. 


(a)  Ex  relatione  Mr. 


and 
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and  receive  any  outstanding  property  of  the  testator's 
there,  and  to  remit  the  interest  to  her  in  EngUnuL  The 
other  Plaintiff  (who  was  the  executor  named  in  the.  will) 
proved  in  England^  and  instituted  this  suit,  in  the 
names  of  himself  and  the  infant,  against  the  widow 
(who  had  subsequently  married  again)  and  her  husband, 
for  an  account  and  administration ;  to  have  the  ainount 
of  the  property  ascertained,  and  all  outstanding  parts 
of  it  called  in  and  remitted  to  England^  and  laid  out 
and  invested  under  the  authority  of  the  Court 


It  appeared  that  the  50,000  sic.  rup.  legacy,  and  also 
the  residue  of  the  estate,  so  far  as  it  was  collected,  had 
been  invested  on  securities,  yielding  a  rate  of  interest 
much  more  considerable  than  that  afforded  by  the  public 
funds  of  this  country ;  and,  upon  the  question  being 
now  raised,  his  Honor,  the  Master  of  the  Rolls,  was  of 
opinion  that  the  widow  was  not  compellable  to  refund 
the  excess  of  the  interest  which  she  had  hitherto  re-, 
ceived,  above  that  which  would  have  been  produced 
had  the  property  been  immediately  invested  in  the 
English  funds,  but  that  the  infant .  Plaintiff,  being  in 
this  country,  had  a  right  to  have  the  property  remitted, 
and  invested  in  the  3  per  cents.,  in  the  name  of  the 
Accountant^General ;  which  was  ordered  accordingly. 


Order.  The  usual  accounts  to  be  taken,  ftc  Tlie 
Defendants  to  cause  such  part  of  the  estate  as  remained 
in  IndiOf  to  be  remitted  to  England.  The  Master  to 
ascertain  how  much  of  S  per  cent,  consols  the  sum  of 
50,000  sic  rup.  will  purchase ;  the  same  to  be  purchased 
accordingly  with  a  competent  part  of  the  estate  re- 
mitted, and  to  be  transferred  into  the  name  of  the  Ac- 

countant- 
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countant-G^neral,  in  trust  in  the  cause;  the  interest 
thereof  to  be  paid  to  the  Defendants  during  the  life  of 
the  Defendant,  Rebecca ;  with  libe^rty  to  apply.  Further 
directions  reserved.     R^.  Lib.  1808,  A.  fo.  968. 


Appendix. 
Holland 

V, 

Hughes. 


ATTORNEY-GENERAL  v.  NICHOL.  (a) 

TNFORMATION  and  bill  for  injunction,  to  restrain 
Defendant  from  proceeding  in  a  building  which  ob- 
structed the  ancient  lights  of  a  house  belonging  to  the 
Scottish  corporation. 

The  relators  had  commenced  an  action  at  law,  and 
now  moved  upon  affidavit,  for  an  injunction,  before 
appearance,  and  without  notice. 

Injunction  granted,  till  answer  or  further  order; 
the  Lord  Chancellor  being  of  opinion,  that  the  action 
commenced  made  no  difference ;  nor  did  he  order  the 
relators  to  discontinue  their  action,  although  they  offered 
to  do  so,  if  necessary  in  order  to  entitle  them  to  the 
injunction,  (b) 


^  (a)  Ex  relatione  Mr.  iSfntp- 
kiruon* 

(b)  The  injunction  was  af- 
terwards dissolved,  on  De- 
fendant undertaking,  if  the 
verdict  at  law  should  be 
against  him,  to  remove  the 
injury.  Atiomey-General  v. 
Nichd,  16  Ves.  338. 

In  The  Attomey^General  v. 
B^Aiim,  1  Dick. 277.  (See 
Ryderw.Bentham^  1  Yes.  543.) 
on  a  motion  for  an  injunction 


to  restrain  the  Defendant 
from  building  so  as  to  ob- 
struct the  lights  of  the  re- 
lator's houses,  it  was  ordered* 
by  consent,  that  the  parties 
should  proceed  to  trial  in  an 
action  to  be  brought  against 
the  Defendant;  and  an  in« 
junction  until  after  the  trial. 
See,  also.  The  Attamey^Ge" 
neral  v.  Daughti^,  2  Yes.  4>53. 
And  Chalk  v.  WyaH.  the  next 


Jtifyl5. 1809. 

Injunction 
against  ob- 
structing 
ancient  lights 
granted  on 
affidavit,  before 
appearance, 
and  without 
notice;  the 
Plaintiff  having 
also  commenced 
an  action  pre- 
vious to  filing 
the  bill 
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Injunction  be-      JJJLL  moved,  upon  certificate  of  bill  filed,  and  affi- 

ore  answer  davit,  for  an  injunction  to  restrain  the  Defendant 

prevei\t  irrepar- 
able  mischief,       ^^^^  ^^gg^ng  ^^  removing  any  earth,  stones,  shingles, 

Oatedant  hair-    ^^  beach,  from  or  immediatdj  under  a  bank  belonging 

iog  previously       to  the  Plaintiff,  which  protected  his  lands    from    the 

established  his      inundations  and  irruptions  of  the  sea.     The  land  waa 

right  at  law.         situated  in  the  parish  of  Minster^  in  the  island  of  Sheppq^ 

It  appeared  that  the  Defendant  had,  sometime  since, 

removed  some  land  or  stones  firom  this  bank»  whereupon 

the  Plaintiff  brought    an  action  of  trespass    against 

him;  the  Defendant  justified  in  the  action,  as  Jojtl  of 

the  manor;  but  the  jury  found  a  verdict  with  damagsa 

for  the  Plaintiff.     The  affidavit  further  slated,  tbai  tke 

Defendant,  nevertheless,  had  again  begun  to  remove 

earth  and  stones  fi*om  the  baiOc;  aad  thai  if  he  iBha 

permitted  to  contiime  so  to  do^.  the  PlaintiflPa  linda 

would  be  exposed  t»  inevitable  iiMmdation»  as  lUa  bank 

fonned  tbdr  only  protection  firom  the  sea. 

J^e  Lord  Chancellor, 

Granted  the  application,  in  consideration  of  the  irre- 
parable injury  the  Plaintiff  w«i  Ukdy  to  stntafar.  He 
added,  that  he  wouTd  not  however,  have  granted'  it, 
i^  the  Plaintiff  had  not  previously  estabOsbed  hii  ri|^t 
at  law.  {b) 

*<  Injunction  awarded  to  lestraan  Defendanlf  hia 
agento,  servantsy  and  workmen,  aad  nii  other  penoffi 

(a)  Eft  Mbtiikae  Mr.  .Sm^  (^  Set  The  jtHmmtySf 
Union.  n&mi  v.  NiAd^    (^htt  hm 

It)  aad  the  refticuow 
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employed  or  concerned  for,  or  on  the  part  of  Defendant 
from  removing,  &c«  any  further  quantities  of,  &&  from 
off  the  said  premiflies^  or  any  part  thereof,  until  answer 
or  further  order,*'     R^.  Lib.  A.  1809-  fo,  794. 


Appendix, 


POPE  V.  WHITCOMBE.  (a) 

TAMES  CHILDE  gave  the  residue  of  his  estate  and 
efiects  to  his  wife^  Mary  ChildCf  for  life^  with  re- 
mainder to  his  son,  J.  Childe^  absolutely,  if  he  should 
attain  twenty-one;  but  in  case  of  his  son  V  death  before 
twenty-one^  and  without  issuer  then  he  gave  certain 
legacies  to  some  of  his  relations ;  and  he  directed  his 
wife  to  dispose  of  the  residue  amongst  his  the  testator's 
relatiohs,  in  such  manner  as  she  should  think  fit. 

The  son  died  under  twenty-one,  and  without  issue, 
in  the  life-time  of  the  testator. 

After  the  testator's  death,  the  wife  appointed  this  re- 
sidue to  a  natural  son  of  one  of  the  testator's  nephews, 
and  to  other  persons,  who  were  related  to  the  testator, 
but  not  his  next  of  kin. 

At  the  time  of  the  testator's  death,  his  next  of  kin 
were  John  Childe,  his  half-brother,  and  Thomas  and 
John  JVhiicombep  the  sons  of  a  deceased  sister.  Thomas 
and  John  Whitcombe  both  died  in  the  life-time  of  the 
wife. 

At  the  hearing,  the  usual  accounts  were  directed,  and 
the  Master  was  directed  to  enquire  who  were  the  tes- 
tator's next  of  kin  at  the  time  of  his  death,  and  who, 


Rolls. 
Jui^U.  1810. 

Word  **  Rela- 
tions/' in  a  will, 
means  <'  next  of 
kin."   Bequest 
of  residue  to 
testator's  wife 
for  life,  with  a 
direction  to  dis. 
pose  of  the  re- 
sidue amongst 
his  relations  in 
such  manner 
as  she  should 
think  fit." 

Appointment 
to  relations,  ho 
being  next  of 
kin,  void,  and 
the  residue  de- 
creed to  be 
distributed 
amongst  those 
who  were  next 
of  kin  to  the 
testator  at  the 
time  of  ^iV 
death. 


(a)  Ex  relatione  Mr.  Simpkinsotu 
Vol.  III.  Y  y 


at 
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Whitcombb. 


at  the  time  of  the  death  of  Mary  CUlde,  and  whether 
the  appointees  of  Mary  CkUde  "mere  within  any  and 
what  degree  of  relationship  to  the  testator.  The  Master 
reported  as  above;  and  the  cause  came  on  this  day 
upon  further  directions. 


Hari  and  JVyatlj  for  John  Chililey  contended,  diat  the 
wife  could  only  appoint  to  the  next  of  kin^  and  that, 
the  appointment  being  bad  in  totOj  John  ChiUk  waa 
entitled  to  the  whole,  he  being  the  only  next  of  kii> 
living  at  the  death  of  the  wife;  and  upon  this  lai^ 
point  they  cited  Harding  v.  Glyn  {a\  and  CnemfS  v* 
Colman.  {b) 

SimpkinsoHf  for  the  representatives  of  nomms  and 
John  Whitcombej  agreed,  on  the  first  point,  and  cited 
Edge  y.  Salisbury  (c),  and  Hands  v.  Hands^  (d)  The 
Court  always  construes  relations  to  mean  next  of  kin, 
except  in  those  cases  where  a  power  of  selection  is  given ; 
and  there  is  no  instance  of  the  Court  extending  the  rule, 
except  when  the  testator  gives  the  power  of  appointing 
to  **  such  of  his  relations  as  it  shall  think  fit,"  or  use:-^ 
other  words  to  the  same  eilect.  Here  no  power  of  se- 
lection is  given.  Mrs.  Childe  had  only  the  power  of 
fixing  the  proportions  in  which  the  next  of  kin  were  to 
take.  The  residue,  therefore,  vested  in  those  who  were 
the  testator's  next  of  kin  at  the  time  of  his  death ;  though 
in  uncertain  proportions,  (e)  The  cases  cited  in  fiivour 
of  the  half-brother  of  the  testator,  apply  only  where  a 


(a)  1  Atk.469. 

(b)  9  Ves.319.  See  JVright 
v.  Atkynsy  17  Ves.  255. 
19Ves.299.  IV.  &B.81S. 
Forbes  v.  J5atf,  ante,  p.  437« 

(c)  Amb.78. 


{d)  1T.R.4S7. 
(e)  Hands  y.Hands^  ub.  sup. 
et  vide  Raytier  v.  Mowbra^t 

3  Bro.234.  Masters^.  Hooper, 

4  Bro.  207.    Doe  vw 
3  East,  278. 


power 
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power  of  selection  is  given,  and  the  person  to  whoin  that 
pow^r  is  given  dies  without  having  exercised  it;  but 
here  the  interest  vfested.  . 

Toiler^  for  the  appointees. 

The  Court  was  clearly  of  opinion  with  Simpkinson^ 
and  decreed  accordingly.  One  moiety  to  go  to  John 
Cluldey  and  the  other  to  the  representatives  of  Thomas 
and  John  fVhitcambe. 


C.91 
Appendix* 

POPB 

Whitcom^e. 


Declare^  Th^t  the  will  made  by  the  testatris^  Maty 
Oiilde^  is  not  a  valid  appointment  of  the  residuary  estate 
and  effects  of  the  testator. 

[Reg.  Lib.  B.  1809.  fo.  1535.] 


GALLINI  V.  NOPLE.  (a) 


Rolls. 

Aug.l.lSlO* 


O IR  John  Gallini  devises  certain  real  estates  to  trus- 
tees  to  be  sold,  and  directs  the  money  to  be  pro- 
duced by  the  sale,  to  be  applied  in  the  same  manner 
as  his  residuary  personal  estate.  He  then  gives  certain 
legacies,  and  directs  his  residuary  personal  estate,  and 
the  money  to  arise  from  the  sale  of  these  real  estates, 
to  be  applied  in  payment  of  hb  debts,  and  the  residue 
amongst  his  children  equally.  By  a  codicil  not  duly 
executed  according  to  the  statute  of  frauds,  he  revokes 
the  residuary  bequest  amongst  his  children,  and  gives 
the  residue  to  jhis  two  daughters.    It  was  attempted  to    i^thebequ:<c 

of  theresiduo, 
does  not  affect  the  will  as  to  the  tcu  '. 
Bequest  of  <<  all  the  testator's  tnonetf  in  the  Bank  of  England^*'  )ul  I 
to  pass  stock  in  the  funds,  testator  having  never  had  any  cash  in  tli.* 
Bank. 


Devise  of  real 
estates  to  be 
sold,  and  the 
produce  applir  I 
in  the  same 
manner  as  thc^ 
residue  of  thr 
personal  estat". 
Codicil,  ncr. 
executed  so 
to  pass  real 
estates,  revol - 


a^ 


{a)  Ex  relatione  Mr.  Simpkinson. 
Yy  2 


be 
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be  argaed  for  his  heir  at  law,  that  the  real  estates 
resulted  to  him,  as  the  testator  had  formed  one  fimd 
of  the  produce  of  the  real  and  personal  estates. 

But  the  Court  held  clearly,  that  the  bequest  of  the 
personal  estate  only  was  revoked,  and  that  the  will  was 
stillin  force  with  respect  to  the  real  estates. 

Another  point  was  made  upon  another  part  of  the 
wilL  The  testator  bequeathed  all  his  roon^  in  die 
Bank  of  England  to  his  daughters.  It  appeared  that 
he  never  had  money  in  the  Bank,  but  was  entitled  to 
some  3 -per  cents,  and '5  per  cents.  Bank  annuities. 

The  "Court  held,  that  the  Bank  annuities  passed, 
though  the  testator  had  certainly  expressed  himself  very 
inaccurately;  and  compared  the  case  to  that  of  an  m- 
correct  description  of  the  intended  legatee^  and  to  the 
case  where  leaseholds  have  been  held  to  pass  under  s 
devise  of  lands,  there  being  no  other  proper^  to  answer 
the  description. 


Declare,  That  the  will  of  the  testator  ought  to  bt 
established,  and  the  trusts  thereof  performed,  so  frr  si 
respects  rthe  real  estate.  And  that  the  Haintifl^  by 
virtue  of  the  bequest  of  all  monqr  in  the  Bank  of 
En^nd  belonging  to  die  testator,  are  entitled  in  equal 
moieties,  to  the  sums  of  ■  ■  8  per  cent,  reduced 
annuities,  and  ■  5  per  cent,  -annuities,  •^i?^*"^ 

in  the  testator's  name,  in  the  hoclk»  of  the  Governor 
and  Company  of  the  Bank  of  EKghnd.  Defendant  to 
transfer  the  same  according^.  Kog.  Lib,  A.  180* 
fo.  1372. 


Ik 
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KING  V.  BURR. 


Aug.  9. 1810. 


rilHE  bill  stated,  that  the  Defendant,  being  desirous 
**"  of  marrying  some  person  of  fortune,  apph'ed  to 
the  Plaintiff  to  introduce  him  to  a  woman  of  that  de- 
scription ;  that  the  Plaintiff  agreed  so  to  do ;  that  he 
accordingly  gave  many  sumptuous  entertainments,  to 
which  he  invited  the  Defendant,  together  with  various 
women  of  respectability  and  fortune ;  and  that  the  De- 
fendant undertook  to  pay  the  expense  of  these  enter- 
tainments. The  bill  also  stated  various  Icltters  from  the 
Defendant  to  the  Plainti£^  by  which  it  appeared,^  that 
the  Defendant  had  it  in  liis  power  to  msiAj  either  of 
the  women  so  introduced  to  him  that  he  pleased  to 
select.  It  then  proceeded  to  stat;^  further,  that  the 
Plaintiff  had  commenced  an  action  at  law  to  recover 
the  money  expended  in  these  entertainments,  and  prayed 
a  discovery  in  support  of  such  action.  The  Defendant 
demurred  generally. 


Demurrer,  to 
bill  of  discovery 
in  support  of 
an  action. to 
recover  the 
expenses  of  en- 
tertainments 
given  by  the 
Plaintiff  under 
an  agreement 
with  the  De- 
fendant to  in- 
troduce him  to 
a  woman  of    . 
fortune,  with  a 
view  to  mar- 
riage allowed. 


The  Lord  Chancellor, 

Without  hearing  the  counsel  in  support  of  the  de- 
murrer, allowed  it,  and  said  he  would  not  give  any 
assistance  in  support  of  such  an  action. 


Demurrer  to  Discovery  allowed!    R^.  Lib.  A.  18091 
fb.  828. 


Yy  a 


C'j  i 
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Rolls. 
Jidi/  4«  1811« 

]  \irch8ser  not 
t  )  pay  interest 
(  )  thedeposity 
c  \in  where  he 
I  \s  rendered  a 
:  .it  necessary 
:     refusing  to 
I  .  rform  the 
<  )ntractonthe 
:  .oiind  of  an 
(  ejection  to 
\')2  title,  which 
(  }uld  not  be 
biipported*^' 


BRIDGES  V.  ROBINSON,  (a) 

jf^^  CONTRACTED  to  sell  to  B.  by  auction.  B. 
paid  a  deposit  to  the  auctioneer,  and  then  re- 
fused to  complete^  alleging  that  the  title  was  bad.  A^ 
filed  his  bill,  and  it  was  found  he  had  a  good  titles  and 
B.  was  ordered  to  pay  the  residue  of  his  purchase 
money,  with  interest,  firom  the  day  on  Which,  by  ihe 
terms  of  the  contract,  it  ought  to  have  been  paid,  to- 
gether  with  the  costs  of  the  suit. 

On  petition,  day  after  Easter  term,  it  was  prayed^ 
that  the  minutes  be  varied,  by  directing  interest  to  be 
paid  on  the  deposit,  on  the  ground  that,  as  fi.'s  conduct 
rendered  a  suit  necessary,  the  deposit  was  locked  op 
from  A.  during  the  suit. 

Sir  Samuel  Bomilhfj  and  S/uidtcellf  for  the  Plaintiff. 

Johnson  for  the  Defendant. 

His  Honour  took  time  to  consider,  and,  on  the 
petition  day  after  TWnfi^y  term,  1811,  gave  judgment, 
that  A,  was  not  entitled  to  interest  on  the  deposit. 


Afterwards,  on  motion  by  Johnsonj  on  behalf  of  the 
Defendant,  it  was  ordered,  that  the  minutes  of  the  de* 
cree  should  be  varied,  and  be  as  follows. 

Decree,  That  the  agreement  in  the  pleadings  men- 
tioned be  specifically  performed,  &c  Refer  it  back  to 
the  Master  to  compute  interest  on  the  remainder  of  the 


(a)  Ex  relatione  Mr.  Simpkmson* 


purdiase- 
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purcbafle-money  (after  deducting  the  deposit).  The  De- 
iendant  to  pay  the  sum  of  £  — • — ^  (remainder  of  the 
purchase  money,  after  deducting  as  aforesaid,)  with  in- 
terest at   4  per  cent.,  from   the day  of  — 

(the  day  on  which  the  purchase  money  ought  to  have 
been  paid  according  to  the  terms  of  the  contract). 

Reg.  Lib.  1810.  A.  fo.  844. 


Appendix, 
Bridgbs 

V. 
RpBINSOy. 


BRODIE  V.  BARRY,  (a) 

nnHlS  was  the  case  of  a  devise  to  four  persons,  (De- 
fendants,)  their  heirs,  executors,  &c«,  of  all  the 
testator's  freehold  and  leasehold  estates^  and  all  his 
works,  stock  in  itrade,  &c.,  and  all  bis  personal  estate 
and  e£Pects  whatever^  to  bold,  according  to  the  nature 
of  the  estates  respectively,  upon  the  trusts  in  the  will 
mentioned;  and  the  testator  appointed  the  same  four 
persons  his  executors. 

Two  of  the  four  only  proved  the  will ;  but  the  bill 
charged  that  all  the  four  (particularly  tiiose  who  had 
proved)  possessed  themselves  of  the  personal  estate^  and 
entered  into  possession  and  receipt  o^the  real  estates; 
therefore  praying  (among  other  things)  an  account^ 
and  a  sale  of  the  real  estates,  or  of  so  much  as  should 
not  be  necessary  for  carrying  on  the  works  in  the  bill 
mentioned;  and  the  appointment  of  new  trustees,  in 
case  of  any  of  the  four  refusing  to  act,  and  in  the  mean* 
time  a  receiver. 

Upon  a  motion  now  made,  to  refer  it  to  the  Master, 
to  appoint  a  proper  person  to  be  receiver^  with  the 

(a)  Ex  relatioAe  Mr.  SimpUnsan.  See  this  ease  reported 
on  other  points,  in  2  Yes.  &  Beam.  S6. 127,  &c.    * 

Yy  4  usual 


Mafch2e.lSn. 

Receiver  ap- 
pointed, bdfore 
answer,  in  a 

case  of  a  devise 
to  four  trustees, 
of  whom  two 
declined  to  act; 
all  parties  being 
before  the 
Court,  and 
consenting. 
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usual  directions,  it  was  alleged  that  all  the  Defendants 
had  appeared,  but  that  no  answers  had  yet  been  put  In, 
and  that  the  two  Defendants  who  had.  not  proved,  de- 
clined to  act  in  the  trusts  of  the  will. 


Sir  jS.  jRomilly  and  Clason,  in  support. of  the  motion, 
referred  to  a  late  case  of  Beaumont  v.  Beaujnont  {a\ 
in  which  it  was  stated  to  be  settled,  that  the  Court 
will,  upon  the  application  of  all  parties  beneficially 
interested,  appoint  a  receiver,  when  any  of  the  trustees 
refuse  to  act. 

Harty  for  the  Defendants,  (the  acting  trustees  and 
executors) ; 

Shadwellf^Y  the  Defendants,  (trustees  named  in  the 
will,  who  declined  to  act) ;  and 

Johnsouy  for  the  other  Defendants,  ben^daUy  in- 
terested; 
Severally  consented  to  the  prayer  of  this  application. 

The  Lord  Chancellor,  .  upon  the  authority  of  the 
case  cited,  made  the  order  accordingly. 


Ordered^  That  it  be  referred,  &c.^  and  that  the  De- 
fendants, (the  acting  trustees  and  executors,)  or  either 
of  them,  may  be  at  liberty  to  propose  themselves  or 


(a)  I  have  not  been  able  to 
find  this  case  in  the  Register's 
book,  upon  the  point  here 
mentioned.  But  see  Met- 
calfe V.  PvlveHofU  1  Ves.  %c  B. 
180—188.,  where  the  Lord 
Chancellor  says,  «<  With  ce- 
spect    to  appointing    a  re- 


ceiver before  answer,  the 
cases  where  the  Court  has 
refused,  it  turned  upon  this : 
that  the  party  applying  for 
the  appointment  could  not 
state  that  he  had,  suictly 
speaking,  an  equitable  title.** 

himself 


CASES  IN  CHANCERY. 


697 


himself  to  be  such  receivers  or  receiver.  The  master 
to  approve  of  a  reasonable  salary  to  be  allowed  for  the 
receivorship,  upon  proper  security,  &c.  Reg.  Lib. 
A.  1810.  fo.  485. 


Appendix, 

Brodik  ' 

v. 
Barry. 


LLOYD  V.  PASSINGHAM. 

TN  this  case,  a  motion  had  been  made  by  the  Plaintiffs 
for  a  receiver,  supported  by  affidavits  of  certain 
facts  alleged  by-  the  bill,  which,  bill  was  demurred  to  as 
to  so  much  as  sought  a  discovery  of  the  facts  in  ques- 
tion. The  Defendants  being  in  possession  under  a  legal 
title,  the  motion  was  refused,  upon  the  ground  that, 
although  *<  cases  of  fraud,  combined  with  danger  to  the 
<<  property,  might  arise,  as  to  which  a  court  of  equity 
^^  would  interfere  upon  affidavits,''  yet  the  Court  always 
reluctantly  interferes  against  the  legal  titlej  and  only  in 
a  case  of  ^^  fraud,  clearly  proved,  and  of  imminent 
danger  if  the  intermediate  possession  should  not- be 
taken  under  the  care  of  the  Court."  (a) 

The  motion  was  now  renewed,  upon  the  effect  of  the 
evidence  that  had  been  taken  in  the  cause,  (i) 

The  Lord  Chancellor,  (c) 

Do  you,  Mr.  Sichards,  or  does  any  gentleman  at  the 
bar,  remember   an  instance  of  a  motion  for  a  Re- 


1811. 
Jufy29. 

Motion  for  a 
Receiver^ 
against  the 
legal  estate, 
upon  evidence 
inacausewftich 
had*  not  been  ' 
heard>  refused.' 


(a)  Reported,  16  Yes.  59.,  (b)  See  the  effect  of  this  e?i- 

where  the  circumstances  of  dence,  Cooper,  152.4.,  where 

the  case  are  stated.    And  see  the  case  is  reported  upon  the 

Maguire  v.  AUen,  1  Ball  &  hearing. 

Beatty,75.,  and  references  in  (c)-.Ex  relatione  Mr.  Rose. 
the  note,  p.  76. 

"  ceiver. 
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Llotd 

V. 

Passingham. 


ceiver,  upon  the  effect  of  the  evidence  in  a  cause,  be- 
fore hearing  ?  I  cannot  entertain  8uch  an  application 
without  hearing  the  cause,  as  it  would  be  a  general 
mischief  to  grant  it.  I  should  have  a  hundred  similar 
motions  in  the  course  of  next  term. 


[Liberty  was  given  to  mention  it  again,  but  I  do  not 
hear  that  the  application  was  ever  renewed.] 


1811. 

A  decree  by 
defiralt  having 
bcM  made  ab- 
solute, the  pro- 
per course  to 
set  it  aside  is 
by  presenting  a 
petition  for  a 
rehearing.    A 
motion  todis* 
charge  the  or- 
der to  make  ab- 
solute, and  for 
a  day  to  shew 
cause,  refused 
accordingly. 


The  ATTORNEY-GENERAL  v.  BROOKE,  {a) 

A  DECREE  having  been  pronounced  npon  default  at 
"^^  the  hearing,  a  motion  was  now  madc^  on  the  part 
of  Defendant,  (o  discharge  the  order  for  making  it  abso- 
lute^ and  for  a  day  to  shew  canse  against  the  decree 
fiMt,  on  payment  of  the  costs  occasioned  by  his  defindt. 

Leach  and  EdmardSf  in  support  of  the  motton^  cited 
the  case  of  Vatoles  w.  Yotmg.  (S) 

Sir  Samuel  Romilb/,  and  Bell^  contra. 

7^  Lord  Chancellor. 

Referring  to  Cunningham  v.  Cunningham  (c),  as  re- 
ported by  Dickens^  and  Kinsay  ▼•  Kinsay,  there  cited  {d), 
mtd  to  the  case  of  Hankooitz  v*  Ocarrel  {«%  in  the  same 
iNiok,  said  that  be  tbought4t  would  be  more  fit  to  re- 
hear the  decree^  upon  terms,  than  to  discharge  the 
ibrmer    order;    and  accordingly  directed   that   l^ve 


(a)  ^x  relatione  Mr.  Base. 

(b)  9Ves.l72. 

(c)  Ambl.89.  1  Dick.  145. 
S.C. 


{d)  Cited,!  Dick.  I^. 
(e)  1  Dick.  109. 


shouM 
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should  be  given  to  present  a  petiticn  for  that  pur- 
pose, (a) 


Order.  Defendant  to  be  at  liberty  to  present  a  pe- 
tition to  rehear  the  cause,  upon  such  terms  as  should 
be  just  —  the  same  to  come  on  in  the  regular  course 
with  the  cause  petitions.     Reg.  Lib.  1810.  A.  fo.  920. 


(a)  A  peUtion  was  after- 
wards presented  according- 
ty.  See  Attorney-GenertU  t. 
Brooke,  18  Ves.  319. ;  where^ 


howeverf  the  gro\ihd  upon 
#hich  the  pirieseht  application 
irB»  refused  is  not  correctly 
stated. 


AfpeMtutm 
Attorjtsto 

OlVBRAL 

BaooKls. 


The  Dowager  Lady  SUFFIELD,  -  Plaintiff  ; 

AND 

Lord  SUFFIELD  and  Others,     -    Defendants,  (a) 


Rolls. 
Feb.  24f.  1812. 


TIY  indentures  of  lease  and  release^  and  fine^  (24th  Covenant  by 

^  and  25th  Marchj  1766,}  the  late  Lord  Si^ld  and  husband,  in 

the  present  Plaintiff  (his  Lady)  settled  the  moiety  erf"  consideration 

certain  estates  of  Sir  Ralph  Asheton^  deceased,  of  which        ^        ' '    * 

the  Plaintiff  was  seised  in  fee^  as  one  of  his  daughters  ^     ^^  ^^  estate 

and  coheirs,  to  such   uses  as  they  (Lord  and   Lady  .>f  the  wife,) 

SugffieM )  should  jointly  appoint ;  and  (subject   to  sucl-  within  two 

appointment)  to  the  use  of  Lord  Suffield  (the  husbafld  j  7^^^  ^o  convey 

for  life ;  remamder  to  his  wife  (the  Plaintiff)  for  Kfe^    ^^^  '°  ^^® 

county  of  N.  of 

the  value  of  such  purchase-money,  by  way  of  settlement.    The  husband 

haViii^  died  without  pei'fl^nifipg  Hie  toitetaintj  J^eiformance  of  the  same 

decreed,  against  his  nepresebtativto,  by  ^ykig  out  in  the  purchase  of 

llkid  so  to  be  settled,  a*siim  equal  to  the  present  value  of  estatts  io  N., 

which  (at  the  time  when  the  covenant  ought  to  have  been  performed) 

would  have  been  worth  the  amount  of  the  purchase-money,  with  interest 

at  4  per  coit.  from  the  death  of  the  covenantor. 


(a)  Ex  relatione  Mr.  /SKinAveiK. 


with 
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with  remainder  to  the  children  of  the  marriage  in  adriet 
settlc^nent. 

By  deed  of  appointment,  (18th  Jttne^  1773,)  Lord 
and  Lady  SuffUld  executed  the  power  reserved  to  them 
by  appointing  a  part  of  the  said  moie^  to  trustees  for 
sale,  and  upon  trust  to  pay  the  purchaseHmoney  to  other 
trustees  therein  named  for  such  uses  as  they  (Lord  and 
hady  St0eld)  should  jointly  appoint;  and,  in  defimlt 
of  appointment,  to  invest  in  other  hands  to  be  settled 
to  the  uses  of  the  firstp-meotioned  indentures.- 

By  another  deed,  (27th  May,  1774,)  Lord  and  Lady 
Sqffield^   in  execution  of  the  power  last  reserved  to 
them,  appointed  the  sums  of  j^I 8,750,  and  j^15(X>  (pnr- 
chase*monies  ari3en  from  the  sal^}  to  themsdves  for  their 
own  use. 

And  by  indenture,  of  the  same  date^  Lord  SuffUld 
covenanted  with  trustees  therein  nam^,  in  consider- 
ation of  Lady  Suffield  having  joined  him  in  that  appoint- 
ment, within  two  years  from  thenceforth,  to  conny, 
settle^  and  assure,  an  estate  in  fise,  to  be  situate  in  the 
county  of  Norfolk,  of  the  value  of  the  said  sumt  of 
jSl 8,750,  and  jSlSOO,  to  and  upon  the  same  uses  as  the 
estates,  which  were  to  have  been  otherwise  purdiased, 
would  have  been  settled  to  and  upon,  in  pursuance  of 
the  deed  of  the  ISth  oi^June,  1773. 

Lord  Suffidd  died  in  181,0,  without  having  performed 
his  covenant  contained  in^the  last-mentioned  indenture; 
and  the  present  Plaintiff  (his- widow)  filed  her  Ml  against 
his  devisees  and  executors  to  have  the  benefit  of  that 
covenant. 


-  ^ 


Sir  S.Bamlfyf  and  ShaiweU^  for  the  Flainti£ 

i3 
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Hart  J  BeU,  and  others,  for  the  several  Defendants. 

It  was  admitted,  on  the  aathority  of  a  late  case  of 
Lewes  v.  Popkin  (a),  that  the  Plaintiff  was  entitled  to 
have  as  much  money  laid  out  in  land,  pursuant  to  the 
covenant,  as  would,  at  the  present  time,  be  the  value 
of  an  estate  in  fee-simple,  in  the  county  of  NarfM, 
worth,  in  177^,  the  sums  abovef  ihentioned:  and  it  was 
decreed  accordingly. 
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Reg.  Lib.  18H.  B.  ib.  1451.     <<  Referred,  to  ascer- 
tain the  present  vidue  of  estates  in  the  county  of  Nor» 

foXky  which  were^  in  the  year  1776,  of  the  value  of 
^18,750  tod  fflSOO.  —  Declare^  the  personal  estate 
of  //•  late  Lord  &,  and  (in  case  the  same  should  not  be 
sufficient)  his  real  estate  included  in  the  2000  years' 
term  (for  payment  of  debts)  liable  to  answer  the  same, 
with  interest,  at  4  per  cent,  from  the  death  of  the  said 

*  late  Lord  5.,  in  satisfaction  of  £he  covenant ;  and  that 
Plaintiff  is  entitled  to  such  interest;  the  principal  money 
to  be  laid  out  upon  the  trusts  of  the  deed  of  the  27th  of 
Jkfay,  1774." 


(a)  Before  Lord  Chancellor  Udmi. 
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Appendix. 

Rolls. 
Nao.  19. 1812.     ^^^^  ^^  Others  (Assignees  of  BOROUGH,  a 

Bankrupt,)  v.  GUY.  {a) 


A.f  tenant  for 
life,  with  re- 
mainder to  his 
children,  re- 
deems the  land- 
tax  on  the 
estate  with  his 
own  money,  in- 
troducing into 
the  contract  for 
the  redemption 
hb  own  name, 
and  that  of  an- 
other, as  trus- 
tees for  his 
dren ;  and  after- 
wards becomes 
bankrupt.    On 
bill  by  his  as- 
signees against 
a  purchaser  of 
his  li^estate, 
and  of  the  land- 
tax  so  redeem- 
ed, a  specific 
performance 
decreed,  as 
being  within  the 
Stat.  1  Jac.  1. 
c.  15.  S.5. 


TL^ICHAEL  Baroughf  a  trader  within  the  bankrupt 
laws,  being  seised  for  life  of  certain  fi^eehold  pre- 
mises, with  remainder  to  his  children,  and  having  issue 
at  the  time  three  children,  entered  into  a  contract  for 
the  redemption  of  the  land-tax,  amounting  to  ^57, 
upon  the  said  premises,  the  certificate  whereof  was  ex- 
ecuted by  the  commissioners,  who  thereby  certified  that 
they  had  agreed  with  Michael  Borcugh  and  James  God- 
dardy  (as  trustees  for  the  infant  children  of  him  the  said 
Michael  Borough^  for  the  redemption  of  such  land-tax 
at  the  price  of  ^2090,  S  per  cents.^  Xo  be  tnuisfer- 
red  to  them  (the  commissioners)  by  instalments.  It 
was  stated  by  the  bil),  a^d  admitted,  that  Qoddard 
had  no  interest  either  as  trustee  or  otherwise,  in  the 
premises,  and  that  Borough  procured  bolli  their  names 
to  be  introduced  into  the  certificate^  as  trustee^  to  make 
it  appear  that  the  land-tax  was  redeemed  for  the  benefit 
of  the  children  only.  The  certificate  was  duly  regis- 
tered, the  transfer  nmde^  and  the  receipt  indorsed ;  and 
it  was  further  admitted  that  tl\e  stock  so  transferred 

r 

belonged  to  Borough  himself,  and  was  exclusively  his 
property. 

Borough  afterwards  became  bankrupt,  and  his  as- 
signees put  up  his  life-estate  in  the  premises  to  sale  by 
auction,  at  which  the  Defendant  was  declared  highest 
bidder,  and  signed  an  agreement  to  complete  the  pur- 
chase, at  jfSOOO,  according  to  the  conditions;  by  one 
of  which  conditions  it  was  expressed  ^  that  the  pur- 
*<  chaser  was  to  pay,  over  and  above  the  purchase*nuHiey 


(a)  Ex  relatione  Mr.  Shadwelk 


^  for 
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<<  for  the  land,  the  amount  of  the  money  paid  for  re-         Appendix. 
^^  deeming  the  land-tax,  and  that  he  would  thereupon 
"  become  entitled  to  the  amount  of  such  land-tax  as  a 
<<  fee-farm  rent  charged  on  the  estate,  for  ever,  subject 
<*  to  redemption,  according  to  the  form  prescribed.'* 

A  bill  was  filed  by  the  assignees  for  a  specific  per- 
formance ;  to  which  the  Defendant  stated,  by  his  answer, 
that  he  had  no  objection;  if  the  Court  should  be  of  opi- 
nion that  the  Plaintiffs  were  able  to  make  a  good  legal 
title  to  the  amount  of  the  land-tax  so  charged,  and  re- 
deemable as  aforesaid.  The  cause  was  heard  upon  bill 
and  answer. 

Sir  Samuel  Bomillj/,  and  SlutdweU^  for  the  Plaintiff*. 

RicJiardsj  and  Wilson^  for  the  Defendant, 

Contended,  that  the  assignees  could  not  make  a  good 
title  to  the  charge,  not  having  the  equitable  interest  in 
it ;  and  that  the  case  did  not  come  within  the  statute,  (a) 

But  the  Court  over-ruled  the  objection ;  and  a  specific 
performance  was  decreed.    Keg.  Lib*  A.  1812.  fo.  61. 

(a)    1  Jac.  1.  c.  15.  s*  5.,  others,  without  valuable  con- 

providiDg  that  **  a  bankrupt  sideration,  the  commissioners 

conveying  his  lands  or  goods  shall  have  power  to  assign  by 

to  any  of  his  children,    or  bargain  and  sale." 
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Appendix* 

Rolls. 
June  29. 1813. 

Specific  per- 
fonnance  de- 
creed against 
a  purchaser  at 
a  public  auc- 
tloDy  where  the 
representation 
in  the  particu- 
lars of  sale  (com- 
plained of  as 
calculated  to 

mislead)  was  so 
yague  and  in- 
definite that  it 
ought  to  have 
put  the  pur- 
chaser on  mak- 
ing previous 
inquiry. 


TROWER  V.  NEWCOME.  (a) 

nnHIS  was  a  bill,  by  the  vendor,  for  specific  per- 
formance  of  an  agreement  to  purchase  the  advow- 
ton  of  Hoiychurchj  in  the  county  of  Devon.  The  bill 
stated,  (which  was  admitted  by  the  answer,)  that  the 
Plaintiff  being  seised  in  fiee  of  the  advowson  in  question, 
.caused  the  same  to  be  set  up  to  sale  by  auction,  when 
the  Defendant  became  the  purchaser,  according  to  the 
.conditions  of  sale.  The  printed  particulars  contained  a 
description  of  the  situation,  number  of  acres,  &c.,  and 
added  ^'  a  voidance  of  this  preferment  is  likdy  to  occur 
soon,"  but  made  no  mention  of  the  present  incumbent. 

The  Defendant,  by  his  answer,  said  he  was  induced 
to  attend  at  the  sale  by  the  representation  in  the  parti- 
culars above  noticed ;  that  the  auctioneer,  at  the  time  of 
sale,  said  (in  explanation)  <<  that  the  living  would  bo 
<<  void  on  the  death  of  a  person  aged  eighty-two^"  of 
which  the  Defendant  took  a  note  in  writing,  or  a  copy 
of  the  particulars ;  and  that  he  was,  by  such  statement, 
induced  to  bid,  and  did  bid  accordingly;  and  was  de- 
clared the  purchaser,  and  signed  the  agreement     He 
then  proceeded  to  state,  that  he  (the  Defendant)  had, 
since  the  sale,  discovered  that  the  then  present  incum- 
bent of  the  living  was  aged  only  thir^-two,  upon  which 
discovery,  his  (the  Defisndant's)  solicitor,  sent  back  the 
abstract  (which  had  been  furnished)  to  the  Plaintiff's 
solicitor,  with  a  note  on  the  margin,  stating  the  repre- 
sentation made  at  the  time  of  sale,  with  these  words 
added ;    <^  How  does  it  become  void  V  to  which  the  . 
Plaintiff's  solicitors  returned  for  answer,  <<  We  do  not 
<<  consider  the  purchaser  entitled  to  call  for  any  security 

(a)  Ex  relatione  Mr,  Simpkiman, 

<*  for 
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^(  for  the  voidance  of  the  living,  at  the  death  of  a  person 
^^  aged  eighty-two.  No  such  security  was  required  at 
^^  the  sale,  and  the  auctioneer  only  stated  that  such  a 
**  voidance  would  take  place.  We  have  no  objection^ 
**  however^  to  the  patron  engaging  by  covenant  or 
**  bond,  that  the  present  incumbent  will  avoid  the  living 
<'  <m  the  death  of  a  gentleman  aged  eighty-two." 

m 

Upon  this  statem^it,  the  Defendant  insisted,  that  the 
(Mirticulars  of  sale,  and  the  representation's  made  by  the 
auctioneer,  were  untrue,  and  calculated  to  mislead, 
and  that  they  did,  in  &ct,  mblead  the  Defendant ;  and 
that  he  (the  Defendant)  would  not  have  bid  for,  or 
become  the  purchaser  oi,  the  advowson,  if  he  had  not 
given  credit  thereto ;  and  that  he^  therefore^  ought  not 
to  be  compelled  to  complete  the  purchase. 

It  appeared  in  evidence  that  the  incumbent  of  Horn^ 
church  expected  to  be  presented  to  another  living  on  the 
death  of  its  incumbent,  who  was  aged  eighty-two,  which 
would  cause  the  voidance  ofHonychurch* 

Hartt  WethereUj  and  SimpkinsoUj  for  the  Plaintiff. 


»05 


Appendix. 
Trow£R 

KXWCOMB* 


Sir  &  RomiUy,  and  St^heuj  coBtrd* 

Hie  Master  of  the  Rolls  thought  the  representation 
Hiade  by  the  printed  particulars  so  vague  and  indefi-* 
nite  that  the  Court  could  not  take  notice  of  it  judi- 
dally^  and  that  its  only  efiect  ought  to  have  been  to  put 
the  Defendant  upon  making  inquiries  respecting  the 
circumstances  under  which  the  allied  evidence  was 
likely  to  take  place,  previous  to  his  becoming  the  pur- 
chase. That  such  a  rq)re8entation  was  capable  of 
being  supported  by  the  fieust,  either  of  the  incumbent 
being  old,  or  infirm,  or  by  various  collateral  circum- 

VoL.  III.  Z  z  stances. 
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Teowsr 
NEwcoiff«»' 


stances.  Hi$  Honour  compared  this  repreantatioil 
to  that  made  in  a  case  lately  befinre  kim^  respectii^  the 
purchase  of  a  leas^old  estate^  whidi  was  stated  in  ih^ 
particulars  to  be  renewable  <*  on  the  payment  of  a  small 
fine;**  leading  to  the  question,  <<  What  is  a  small  fine?* 
with  reference  to  the  circumstances  of  the  property!  ^d 
the  expression  being  so  yague  that  no  importmee  what- 
ever could  be  attached  to  it*  (a) 


f^)ecific  performance  decreed.     Reg.  Lib.  1812.  B. 
fo.  972. 

(a)  See  Sienari  ¥•  AUktcm^  toM,  ^^  I.^  K. 


Jtdy  1. 1813. 


The  Court  will 
change  a  next 
(Hend  upon  his 
not  proceeding 
with  a  cause. 
Solicitor  is  not 
to  attach  with- 
out orders  from 


WARD  o.  WARD.(ii) 

The  Lord  Chahcbllor. 

<<  npHE    Court  will  change  the  next  friend  of  an 
^  ^    infant,  if  he  will  not  proceed  in  the  canae ;  or 


it  must  be  submitted  to  the  Court,  whether  it  is  a 
proper  cause  to  go  on  with.  Ontainly  a  soHdtor  on^^t 
not  to  attach  without  orders  from  his  client;  but  if  that 
client  is  next  firiend  of  an  infan^  and  the  solicitor  rq^a. 
larly  t^kes  that  step  in  course  of  process,  and  die  next 
his  client.  But^  friend  comes  here  (as  in  this  instance  he  did)  and  motes 
where  the  client    ^o  discharge  it,  it  is  a  quesHon,  whether  the  better 

'  r   .      J      course  is  not  to  refer  it  to  the  Master*  to  see  if  it  ia  fit, 
anmfant,  and        ,  »  -j 

moves  to  dis-  ^^  ^®  °^^  fnend  dionld  continue  so  any  longer.** 

charge  the  at- 
tachment on  that  ground,  although  otherwise  n^rularly  issued,  it  seema 
that  the  Court  will  refer  it  to  the  Master  to  see  whether  it  is  for  lliw 
interest  of  the  infant  that  tlie  next  firiend  should  be  continued. 


(a)  Ex  relatione  Mr.  Boh* 
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In  the  Matter  of  SLE WRINGE's  CHARITY,  {a) 

A  PETITION  was  presented  in  this  matter  under 
"^^^  the  act  (52  Geo.  3.  c.  101.)  for  the  directions  of  the 
Court  with  reference  to  the  application  of  the  surplus 
rents  of  the  charity  estates,  praying  that  the  petitioners 
might  be  at  liberty  to  lay  a  scheme  before  the  master 
for  that  purpose  with  the  other  consequential  directions. 
Before  the  hearing  of  the  petition,  a  reference  was 
accordingly  made  to  the  Master.  And  now  this  matter 
coming  on  upon  motion  to  confirm  the  Master's  report, 
the  Court  doubted  whether,  by  the  act,  jurisdiction 
being  given  to  the  Court  upon  petition  only  in  the  first 
instance,  the  subsequent  applications  ought  not  also  to 
be  by  petition.  But  upon  Simpkinson  citing  Ex  parte  a 
Friendly  Society  (i),  the  Court  made  the  order  upon 
the  authority  of  that  case. 


Appendix. 

EXCHBQUBB. 

July  16. 1814. 

Under  the  act 
providiog  a 
summary  reme- 
dy in  cases  of 
charity,  after 
one  order  on 
petition,  the 
subsequent  or« 
ders  may  be 
obtained  on 
motion. 


(a)  Ex  relatione  Mr.  Simpkinson, 


(b)  lOVes.287. 


WALLWYN  V.  COUTTS.  (a) 


Ma^  11.  1815. 


npHE  Duke  of  Marlborough  and  Marquis  of  Bland-    Trust-deed  for 

-*"  ford  by  deed  created  a  trust  for  payment  of  their    payment  of 

creditors,   by  conveying  lands  to   Mr.  Blackstone  and    creditors,  no 

creditor  being 

a  party,  nor  made  by  agreement,  and  without  consideration  on  the 

part  of  any  creditor.    The  debtor  afterwards  executes  other  deeds, 

varying  the  trusts  of  the  first.    Motion  for  an  injunction  by  a  creditor 

under  the  first  deed,  who  had  filed  a  bill,  to  restrain  the  trustees  from 

executing  the  trusts  of  the  subsequent  deeds  till  they  had  raised  money 

to  answer  the  firs^  refused. 

(a)  Ex  relatione  Mr.  Shadwdi. 

Z  z  2  Mr.  Coutts^ 


^08 


Appendix. 
-Wallwym 

COUTTS. 
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Mr.  Coutts,  specifying  a  particular  order  of  paj^ment. 
To  this  deed  no  creditor  was  a  partyj  nor  was  it  made 
by  agreement  with  any  creditor,  nor  was  there  any  re- 
lease, or  other  consideration,  moving  from  any  creator. 
The  Duke  and  Marquis  afterwards  executed  other 
deeds,  varying  the  trusts  of  the  first  deed.  WaOaynj  a 
4:reditor  under  the  first  deed,  filed  hb  bill  against  the 
JDuke  and  Marquis,  and  the  trustees,  to  have  his  debts 
declared  a  lien  on  the  estates,  and  for  an  injunction,  to 
restrain  the  trustees  from  executing  the  subsequent 
trusts,  till  they  had  raised  money  sufficient  to  answer  the 
first  trusts,  under  which  the  Plaintiff  was  interested. 
This  injunction  was  moved  for  on  the  coming  in  of  the 
answers.  But  the  Chancellor,  on  hearing  the  motion 
only,  without  hearing  the  other  side,  refused  it,  on  the 
.ground  that,  the  trust  being  voluntary,  the  Court  would 
not  enforce  it  against  the  Duke  and  Marqub,  who 
might  vary  it  as  they  pleased. 


V  'I 


INDEX 


TO  THE 


PRINCIPAL  MATTERS. 


A 
ACCOUNT. 
See  Executor,  —  Partnership,  — 
Lunacy,  -r-  Injunction. 

ADEMPTION. 
See  Legacy. 

ADMINISTRATION. 
See  Debtor  and  Creditor. 

AFFIDAVIT. 
See  Practice. 

AGENT. 

Government  allowing  the  colonel  of  a 
regiment  to  appoint  his  own  agent, 
the  colonel  is  answerable  for  such 
agent,  not  by  virtue  of  any  security 
which  he  gives  to  Government,  but 
by  operation  of  law.  Antrobtu  v. 
Davidiott.  Page  578 

See  Trust,  —  Notice,  —  Agree- 
ment,— Principal  and  Surety, 
-^  Debtor  and  Creditor. 


AGREEMENT. 

1.  A  letter  from  a  mother  to  her  sob#^- 
beginning  **  My  dear  Robert^**  and 
concluding  '^  Your  affectionate 
mother,''  not  signed  so  as  to  con-- 
stitute  a  binding  agreement  on  the 
part  of  the  mother  within  the  intent 
of  the  Statute  of  Frauds. 

It  is  not  enough  to  identify;  there 
must  be  a  signing,  i •  e.  either  an 
actual  signature  of  the  name,  or 
something  intended  by  the  writer  to 
be  equivalent  to  ti  signature;  such 
as  a  mark  by  a  marksman,  &c. 
Selby  v.  Selhy.  Page  2 

2.  Agreement,  on  dissolution  of  part- 
nership, that  the  continuing  partner 
shall,  in  consideration  of  an  assign- 
ment to  him  of  the  partnership  pro- 
perty, including  a  lease  of  the 
premises  on  which  the  business  was 
carried  on,  secure  to  the  retiring 
partner  the  payment  of  an  an- 
nuity, by  bond  conditioned'  to  be 
void  on  payment-  of  the  annuity^. 
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**  or  in  case  he  should  at  any  time 
after  the  expiration  of  the  then  ex- 
isting lease  be  dispossessed  of  and 
compelled  to  quit  the  premisesi 
without  any  coUusion,  contrmnce, 
acty  or  default  of  his  own.*'  The 
continuing  partner  obtains  a  renewal 
of  the  lease,  and  afterwards  becooies 
bankrupt,  and  the  renewed  lease  passes 

under  the  assignment  of  his  estate. 

This  is  not  sudi  an  eviction  or  dis- 
possession as  was  contemplated  by 
the  agreement,  in  the  event  of  which 
the  annuity  was  to  cease.  Holyland 
V.  Di  Mendex.  Page  184 

S.  Ji*  tenant  for  life  with  a  power  to 
lease  by  deed  duly  executed  under 
her  hand  and  seal,  reserving  the  best 
yearly  rent.  Plaintiff  enters  into  pot- 
session*  and  expends  money  in  build- 
ing under  an  agreement  for  a  lease 
evidenced  only  by  the  memorandum 
in  writing  entered  in  the  book  of 
^•'s  authorised  agent,  signed  not  by 
the  agent  himself,  but  by  his  derk^ 
although  in  evidence  to  have  been 
approved  by  him,  and  according  to 
the  usual  course  of  business. 

yl.  dies;  and  on  a  bill  &r  specific 
performance  against  the  remaiader- 
man,  beld^  firsts  no  sufficient  agree- 
ment in  writing — not  being  signed 
by  an  agent  properly  authorised, 
andf  if  it  had,  yet  the  memorandum 
not  containing  some  of  the  material 
terms  of  a  lease,  which  were  left  to 
be  made  out  by  parol  evidcace « 
secondlyt  not  to  be  established  as  a 
parol  agreement  ip  part  performed 
— both  as  k  was  not  the  agreement 
of  the  priDci|ial,  aor  of  the  autho- 

12 


rised  agent,  and  also  because  the 
remainder-man  has  been  guflty  of 
no  fraud  upon  which  to  charge  him 
with  the  consequences  of  the  con- 
tract. Also,  the  Plaintiff  not  en- 
titled  to  compensation  from  A*% 
representatives  for  money  laid  out 
.  by  him  on  the  ^th  of  the  alleged 
agreement  — -  such  compensation 
being  in  the  naturejof  damages,  and 
the  fault  lying  in  the  Plaintiff's  own 
negligence.    Blore  ▼.  StUiom. 

Page  237 

4.  In  order  to  form  a  contract  by 
letter,  of  which  the  Court  will  de- 
cree a  specific  performance,  nothing 
more  is  necessary  than  that  the 
amount  and  nature  of  the  consider- 
ation to  be  paid  on  one  side,  and 
received  on  the  otbv,  tkoiild  be 
ascertained,  together  with  a  reason- 
able description  of  the  subject-matter 
of  the  contract. 

It  is  the  clearly  esUblished  doctrioe 
that  the  Court  will  carry  into  exe- 
cutioa  an  agreement  to  consti- 
tuted. It  10  not  nrriassri  to  be 
satisfied  that  the  parties  actuaDv 
meant  the  same  thing,  provided  a 
clear  alssent  be  given  to  a  cotaio 
proposition  arising  de  facto  oot  of 
the  terms  of  the  correspondence. 
Kennedy  v.  Lte»  441 

5.  Agreement  between  a  dtixen  of 
the  United  States  and  an  Amtncan 
and  English  subject  for  the  export* 
ation  of  goods  from  England  to 
jfrnerica  on  their  joint  account  in 
time  of  war,  "  provided   a  peace 

•  should  not  be  likely  to  take  place  at 
the  time  of  shipping  the  goods*" 
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On  a  Bill  for  an  account,  as  a  set- 
off agginat  a  separate  demand,  for 
which  the  Defendant  had  brought 
an  action  against  -the  Plaintiff,  an 
injunction  which  had  been  obtained 
on  the  filing  of  the  Bill  was  dis- 
solved, on  the  ground  of  its  being 
an  illegal  contract ;  although  the 
goods  shipped  m  pursuance  of  the 
ooocract  did  not  sail  till  after  a 
peace  was  made,  and  although  the 
Defendant  had  not  relied  on  the 
^legality  of  the  contract  as  a  ground 
of  defence ;  the  Court  itself  setting 
up  the  objection.  Evans  v.  Richard' 
son.  Pagi  469 

6*  Specific  performance  cannot  be  de- 
creed of  *an  agreement  to  s^  at  a 
price  to  be  fixed  by  arbitrators 
( already  appointed  to  settle  other 
matters  in  dispute  between  tiie 
parties),  where  the  Defendant  (the 
vendor)  had  refused  to  execute  the 
arbitration-bond,  and  it  was  therefore 
uncertain  that  any  award  would  ever 
be  made.     With  v.  Davis.        SGH 

?•  IF«,  landlord  to  P.,  having  the 
power  to  distrain  for  rent  in  arrear, 
and  having  actually  distrained  for 
part,  and  bebg  a  creditor  of  P*  for 
money  lent,  as  well  as  for  rent  in 
arrear,  upon  P.'s  representing  to 
him  that  he  is  also  indebted  to  G.  to 
the  amount  of  about  900/.,  for  whidi 
he  is  in  fear  of  arrest  and  about  to 
leave  the  country,  undertakes  that 
if  P.  win  give  up  to  him  the  farm, 
and  execute  an  assignment  of  all  his 
propeity,  he  will  pay  G*%  debt  in 
the  first  instance,  ont  of  the  pro- 
ceeds, and  apply  the  residue  in  sa&- 
of  his  own  demand,  and  pay 

I 


the  surplus  (if  any)  to  P«,  who  exe- 
cutes a  bill  of  sale  to  W:  accord- 
ingly on  the  faith  of  such  under- 
taking. 

Upon  the  bill  of  G.  and  P.  this 
agreement  was  enforced  against  IV. 
to  the  extent  of  900/.,  the  alleged 
amount  of  G/s  debt,  but  no  further ; 
the  actual  debt  having  proved  to 
exceed  that  aniount ;  and  not  pre- 
vented frQgi  having  effect,  either  by 
the  circumstance  that  P.'s  property 
fell  short  of  the  estimated  amount, 
or  of  P/s  being  at  the  time  indebted 
to  other  persons  besides  G.  and  /T., 
which  formed  no  part  of  the  con- 
sideration for  the  agreement,  al- 
though noticed  in  /iT/s  undertaking 
as  having  been  represented  other- 
wise. 

The  engagement  to  pay  G.  in  the 
first  instance,  not  being  made  di- 
rectly to  G.  but  through  the  me- 
dium of  P.,  by  whom  also  the  con- 
sideration was  ^nmisfaedy  P.  hdd  m 
a  court  of  equity  to  be  a  Trustee 
for  G.  But  fuarsi  H  the  Phuntiffa- 
could  recover  at  law  upon  such  an- 
agreement.     Gregory  v.  WilUams. 

Page  582*^ 

8.  Demumr,  to  bill  of  discovery  in< 
support  of  an  action  to  recover  the 
expenses  of  entertainments  given  by^ 
the  Plaintiff  under  an  agreement 
with  the  Defendant  to  introduce- 
him  to  a  woman  of  fortune,  with  a 
view  to  marriage,  allowed.  King  v. 
Burr.  693- 

f 

See   Vendor   and    Pubchasbr,-* 
PsMaioir, «—  iNjimcnoir,  -i-  Cok- 
omoN,  —  PBACTuni,  —  RsDmp- 
Zz  4 
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TiON    OF     Land-tax,  —  Govs- 

MANT. 

ALIEN  ENEMY. 

See  AOEBIMENT. 

AMENDMENT. 
See  Pbacticb,  —  Costs. 

ANNUITY. 
See  PxNnoNi  — >  Lukacy. 

ANSWER. 

An  answer  is  to  be  looked  tt  as 
more  or  less  desenriog  of  credit,  ac- 
cording as  it  more  or  less  fairly  meets 
all  the  inquiries  contained  in  the  Bill. 
Freemam  ▼.  Fairlie.  fage  42 

See  IvjUNCTiov. 

APPEAL. 
^See  Practigi. 

APPOINTMENT. 
See  Baron  and  Fbm  ■,  —  Will. 

APPORTIONMENT. 
See  Costs. 

APPROPRIATION. 
See  Will,  —  Tenant  for  Lif^  ftc. 
—  Djbbtor  and  Creditor^ 

ARBITRATION. 
See  Vendor  and  Purchaser. 

ASSIGNMENT. 
Set  Pension,  —  Jurisdiction,,  -^  An 

GREEICENT. 

ATTACHMENT. 
See  Practicbi — Debtor  and.  Cre- 
ditor. 


AWARD. 
See  Vendor  and  Purchaser. 


B 
BANKRUPT. 

^  tenant  for  life,  with  remaJnder  U> 
his  children,  redeems  the  land-tax 
on  the  estate  with  his  own  monej, 
introducing  into  the  contract  for  the 
redemption  his  own  name»  and  that 
of  another,  as  trustees  for  his  diil- 
dren  ;  and  afterwards  becomes  bank« 
rupt.  On  bill  by  his  assignees 
against  a  purchaser  of  his  life-estate, 
and  of  the  land-tax  so  redeencd,  a 
specific  performance  decreed,  as  be- 
ing within  the  stat.  1  Jac.  1.  c.  15* 
s.  5.     £mfy  V.  Guy.         Pagt  702 

^^^  Agreement, — Baiion  and  Feme, 

—  Debtor    and    Creditor,  — • 
Shipping,  —  Executor,  —  Plea, 

—  Trust  AND  Trustee. 

BARON  AND  FEME. 

1.  By  deed  of  separation  the  husband 
(a  trader  liable  to  the  bankrupt 
laws)  covenants  with  a  trustee  for 
the  wife,  in  consideration  of  being 
indemnified  from  all  debts  and  en- 
gagements which  might  be  con- 
tracted by  her  during  the  separa- 
tion, to  release  his  remainder  in  fee 
in  certain  estates,  (of  which  he  was 
tenant  for  life,  with  remainder  to  the 
wife  for  life,  with  remainder  to  the 
issue  of  the  marriage,  with  remainder 
to  himself  in  fee,)  to  such  u^es,  &c. 
as  the  wife  shall  by  deed  or  will  ap. 

'    point ;  with  power  to  the  %nfe  to 
revoke  the  uses  of  such  deed  or  wilU 
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The  wife  executes  the  power  by  deed, 
which  she  retains  in  her  posfession, 
and  afterwards  alters,  and  re-exe- 
cutes. 

Hdd,  JinU  that  the  covenant,  al- 
though entered  into  on  occasion  of 
a  separation  between  husband  and 
wife,  was  yet  binding  in  equity, 
being  made  to  a  third  party ;  it* 
iondly^  that  it  might  be  supported 
against  creditors,  under  the  statute 
of  James,  by  the  consideration  of  in- 
denmity  against  the  wife's  debts  and 
engagements ;  thirdly  f  that  the  deed 
of  appointment  containing  no  power 
of  revocation,  although  it  was  con- 
tained in  the  instrument  creating  the 
original  power,  the  re-execution  was 

,     Toid,  and  the  original  appointment 

therefore  was  decreed  to  be  carried 

into  execution.     JVorrall  t.  Jacob* 

Page  235 

%  A  Court  of  Equity  will  not  exe- 
cute articles  of  separation ;  notwith- 
standing which  it  is  held  that  en- 
gagements between  the  husband  and 
a  third  party  (as  a  trustee),  though 
originating  out  of,  and  relating  to, 
a  separation,  are  valid,  and  may  be 
enforced    by   the   Court.      Ibid. 

268 

3.  A  Covenant  to  indemnify  the  hus- 
band against  the  wife's  debts,  is  a 
sufficient  valuable  consideration  with- 
in the  statute,  even  though  the  hus- 
band lives  ^part  from  his  wife,  and 
a  separate  maintenance  is  provided 
for  her.     Ibid.  269 

4.  Equity  of  a  bankrupt's^  wife  against 
the  assignees  of  her  husband  or  their 
vendee  for  a  settlement  of  her  iboies 
fu  iUti^H*    Basevi  v.  Serra*       574* 


Set  CovxNANT,  —  Voluntary  Sit- 

TLXMENT. 

BILL  TO  PERPETUATE  TES- 

TIMONY. 
Sit  Publication. 

BILL,  QUIA  TIMET. 
See  Paimcipal  and  Surety. 

BOND. 
See  Prikcipal  and  Surety,— Wilu 


CHARITABLE  USES. 

1.  Bequest,  in  trust  for  such  <<  beoevo^ 
lent"  purposes  as  the  Trustees  in 
their  integrity  and  discretion  may 
unanimously  agree  on;  not  to  be 
supported  as  a  charitable  legacy; 
the  wprd  "  benevolent"  not  being  to 
be  restricted  to  the  sense  of  <<  charit- 
able" so  as  to  authorise  the  Court  t6 
say  that  the  application  of  the  pro- 
perty must  be  confined  to  such  ob- 
jects as  are,  strictly  speaking,  objects 
of  charity.  Therefore  void  for  un- 
certainty, and  distributable  among 
the  next  of  kin.     James  ▼.  Alien* 

Page  17 

2.  Bequest  of  residue  <^  to  the  Widows 
and  Children  of  Seamen  belonging 
to  the  town  of  lAverpool^**  hdd  a 
valid  charitable  bequest  to  be  applied 
in  aid  of  a  subsisting  charity  for  such 
poor  sailors'  widows  and  children  as 
should,  in  the  judgment  of  the  per- 
sons appointed  to  administer,  be  de- 
serving objecto  of  it.  P(H»eU  v^  The 
AttwrneyGenered.  48 

«5 
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S.  InformitioB  end  Bill  to  quiet  the  pot* 
session  of  the  Relators  and  Plaintiffs 
(one  claiming  as  the  surviving  Trus- 

'  tee,  the  other  as  Minister^  of  a  Pro- 
testant dissenting  meeting-house); 
for  an  appointment  of  new  Trustees; 
and  an  injunction  to  stay  proceedings 
in  ejectment  hj  the  Defendants, 
claiming  also  to  be  Trustees  of  the 
meeting-hou8e«  Upon  motion  for 
an  injunction,  it  appearing  that  the 
neeting-lKMise  was  erected  in  the 
year  1701,  under  a  trust-deed,  where- 
by the  purpose  was  declared  to  be 
**  for  the  worship  and  service  of 
God;''  the  Plaintiffs  and  Relators 
contending,  firom  the  purpose  so  ex- 
pressed, that  the  intention  was  for 
promoting  the  doctrine  of  the  Holy 
Trimty,  and  that  the  tnist  could  not 
be  (Sverted  from  the  purpose  for 
which  it  was  intended ;  the  defendants 
insisting  that  the  -intention  was  as 
general  as  the  purpose  expressed, 
tod  had  no  regard  to  any  particular 
tenets;  it  being  also  made  a  question, 
whether  a  trust  for  supporting  Uni- 
tarian worship  is  l^gal  and  can  be 
supported ;  and  it  being  further  dis- 
puted whof  according  to  the  true 
construction  of  the  deed,  were  en- 
tStledy  as  Trustees,  to  the  possession ; 
and  whether  fhe  Minister  of  a  difr- 
aenting  congregation,  elected  for  a 
limited  period,  is  afterwards  re- 
movable at  pleasure ;  and  also  as  to 
the  construction  of  the  deed,  and  as 
to  an  alleged  agreement  or  under- 
standing between  the  parties,  with 
regs^  to  sucb  removal :  the  injuno- 
don  was  granted  (upon  the  parties 
undertaking  to  abide  by  such  order 


as  the  Coartshoiild  thersitfcer  make), 
and  it  was  referred  to  the  Master  to 
inquire  in  whom  the  legal  estate  was 
vested,  the  particular  object  (with 
respect  to  worship  and  doctrine)  Cor 
which  the  trust  was  created,  the 
usage  of  Protesunt  Disseotcrs  as  to 
the  electicm  of  Ministers,  and  the 
duration  of  their  office,  and  wliether 
any  agreement  or  anderstafidiBg  re» 
lative  thereto  subsisted  between  the 
parties*     Att^nuy-Oeneral  ^.  Pear- 

PitgeSS^ 


*9n. 


4.  In  cases  of  charity,  the  Court  is 
not  bound  by  the  strict  rules  of 
practice,  as  with  respect  to  granting 
an  injunction,  whether  common  or 
special,  to  stay  proceedings  at  law, 
but  win  act  accor&ig  to  what  the 
justice  of  the  case  seems  to  require, 
so  as  to  save  the  parties  mmecessary 
expense  and  delay.     Ihui.  396 

5*  The  Court  is  bound  to  administer 
trusts  for  the  benefit  of  Protestant 
dissenting  congregations*     Ihul* 

6*  Where  a  trust  is  created  for  reli- 
gious worship,  and  it  cannot  be  dis- 
covered from  the  deed  creating 
the  trust,  what  was  the  nature  of 
the  religious  worship  intended  by  it, 
it  miist  be  implied  from  the  usage  of 
the  congregation .  But,  if  it  appears 
to  have  been  the  founder's  intention, 
although  not  expressed,  that  a  par- 
ticular doctrine  should  be  preached, 
it  is  not  in  the  power  of  the  trustees, 
or  of  the  congregation,  to  alter  the 
designed  objects  of  the  institotioiL 
nid.  400 

7*  If  land  or  money  be  ptDpetly  given 
for  ^  mamtammg  the   wuiihip  of 

-  God^^  ^Mo9i  mnt,  the  Court  will 
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execute  the  trust  in  favour  of  the 
EstiblMiied  Religion.  But,  if  it  be 
clearly  expretsedy  that  the  purpose  is 
that  of  maintaining  dissenting  doc- 
trines, so  long  as  they  are  not  con- 
trary to  law,  the  Court  will  execute 
the  trust  according  to  the  express 
intention.  And  where,  as  in  this 
case,  the  intention  clearly  appears 
aliunde f  though  not  expreued  in  the 
instrument  creating  the  trust,  the 
Court  will  also  carry  the  manifest 
design  of  the  founder  into  execution, 
so  far  as  it  is  consistent  with  law. 
^ttomey'General  v.  Pearson. 

PageW9 
8.  It  is  incumbent  on  persons  meaning 
to  create  a  trust  for  charitable  pur- 
poses, to  make  their  intention  clear 
by  the  deed  creating  the  trust  |  and, 
if  it  is  not  so,  the  Court  has  no 
other  means  of  carrying  it  into  execu- 
tion than  by  collecting  the  intention 
from  inference  and  fair  presump-. 
tion.      Ihid.  410 

9*  The  question  of  religious  belief  is 
irrelevant,  except  so  far  as  the  Court 
is  called  upon  to  execute* the  trust; 
but,  if  the  Defendants  make  out 
that  no  particular  mode  of  belief  was 
intended,  still  they  must  shew  that 
the  meeting-house  was  fpr  such  pur- 
poses as  the  law  can  sanction.    Hid. 

415 
10*  Where  two   parties  seeking  the 
benefit  of  a  trust  for  charitable  pur- 
poses differ  as  to  the  mode  of  car- 
rying it  into  effect,  one  party  being 
in  support  of  the  origbal  system, 
the  other  for  some  proposed  alter- 
.    ation  to  be  made  in  it,  the  leaning  of 
'   the  Court  must  be  to  the  former, 


however  useful   it  rn^y  judge  the 
proposed  alteration  to  be.     Attor* 
ney'General  v.  Pearson.     Page  418 
11.  Lease  of  a  Charity  Estate  sought 
to  be  set  aside:   first,  as  being  a 
lease  granted  for  a  long  term  of  years 
determinable    on  lives,  at  m  tonll 
rent,  on   the  payment  of  a  fine; 
and  secondly,  on  the  ground  of  un- 
dervalue I  held  not  to  be  ^stufbed ; 
the  Corporation,  who  were  Trustees 
of  the  Charity,  having  been  always 
in  the  habit  of  letting  their  estates 
according  to  the  same  mode,  it  bebg 
also  supported  by  the  custom  of  the 
country  in  which  the    estates  are 
situate  ;  and  the  evidence  not  bear- 
ing out  the  charge  of  undervalue. 
Attorney 'General  v.  Cross.  524 

12.  There  is  no  such  principle,  as  that 
a  lease  of  a  charity-estate  for  Hves, 
or  for  a  long  term  of  years,  deter- 
minable on  lives,  in  existence,  is,  on 
the  face  of  it,  an  abuse  of  trust. 
Ibid.  5S9 

13.  A  lease  for  three  lifea  considered 
both  by  the  legislature  in  framing, 
enabling,  and  disabling  statutes,  and 
by  many  founders  of  charities^  as  on 
a  footing  with  leases  for  twenty-one 
years.  mj. 

14.  In  order  to  set  aside  a  lease  of  a 
charity-cstotc  ahneady  existing,  it  fs 
not  enough  to  say  that  the  mode  of 
letting  is  not  the  best  that  might  be 
described ;  but  it  must  be  shown  to 
be  so  positively  bad,  that  no  pM'soa, 
meaning  to  discharge  his  trust  .fairly, 
could  have  resorted  to  it.  En.gr. 
A  lease  for  a  long  term  of  yeaxis  ab- 
solute, at  a  stationary  rent.      IKd* 

540 
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15*  Leases  of  charity-estates  may  be 
set  aside  on  the  mere  ground  of 
undenralue.  But  it  must  be  under- 
value sads&ctorily  provedy  and  con- 
siderable in  amount.  AuomeyGene* 
ral  T.  Cross*  Page  541 

16.  Evidence,  as  to  value,  of  witnesses 
stating  opinions  formed  upon  a  loose 
recollection  of  circumstances  at  a  dis- 
tant periodf  not  to  be  put  in  com- 
petition with  that  of  surveyors  ac- 
tually employed  at  the  time  to  ascer- 
tain the  value,  and  where  no  bad 
motive  can  be  ascribed;  so  as  to 
afiect  a  lease,  sought  to  be  set  aside 
for  undervalue.    Ibid.  542 

17*  Under  the  act  proriding  a  sum- 
mary remedy  in  cases  of  charity,  after 
one  order  on  petition,  the  subsequent 
orders  may  be  obtained  on  motion. 
SUwrmgt^s  Charity.  707 

See  Dbkd  (Construction  of), — 
Trust  and  Trvstsk,  — -  Tolera- 
tion. 

CHARTER-PARTY. 
See  SHipnNG. 

CHOSE  IN  ACTION. 
See  Baron  and  Feme,  —  Pension. 

CIVIL  LAW. 
See  Domicile,  —  Guernsey. 

COMMISSION. 
See  Executor. 

COMMISSION  o«  ERROR. 
See  Practice. 


COMPENSATION. 
S«   Vendor   and    Purchassb,  — 
Agreement. 

CONDITION. 
1.  Testator  gives  24>,000/.  upon  trust,. 
as  to  6000/.  to  pay  the  interest  ta 
S>  B.  (his  niece)  during  her  life^ 
and,  after  her  decease,  the  principal 
among  her  children;  if  she  should 
die  without  issue,  over.     He  declares 
similar  trusts  as  to  three  other  sums 
of  6000/.  (making  the  remainder  of 
the  24^,000/.)  for  his  three   other 
nieces  and  their  children.     Phmso, 
that,  in  case  any  of  his  said  nieces 
should  marry  without  such  consent 
as  therein  prescribed,  each,  Sec  so 
marrying,  should  forfeit  the  interest 
of  her  6000/.,  and  all  other  sums  to 
which  she  may  be  entitled  under  his 
will;   and   the   respective  sums  of 
6000/.,  and  all  such  other  sums,  &c 
should  fall  into  his  residue.     And 
he  gives  the  residue  in  trust  for  his 
two  nephews  and  their  children  —  in 
case  of  the  death  of  either  without 
issue,  his  moiety  to  go  over  to  and 
be  dirided  among  his  said  nieces. 
Afterwards,  by  codicil,  he   gives  to 
each  of  his  nieces  2000/.  in  addi- 
j      tion,  «  subject  to  the  same  powers, 
^    *<  provisos,directions,and  limiudons, 
<<  as  are  contained  in  the  will  respect- 
*«  ing  the  sums  of  6000/."  S.  J9., who 
was  of  age  at  the  date  of  the  will, 
marries  without  the  consent  required. 
Held^  a  forfeiture  extending  not  only 
to  the  future  interest  of  ber  6000/. 
but    to    the  capital,    and  also  to 
the  2000/.    given    by   the  codid 
and  to  a  fund  set  apart  to  answer  an 
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annuhyt  to  which  S.  B.  would  other- 
wise have  been  entitled  on  the  draft 
of  the  annuitant.   Lloyd  ▼.  Branion. 

Page  108 

2.  Whether  the  forfeiture  would  also 
extend  to  her  share  of  the  residue* 
in  the  event  of  the  contingency  upon 
which  it  is  given  over  to  the  testator's 
nieces*  qu^n*  Ibid* 

It  is  too  late  to  raise  a  doubt  on 
the  IfgaHtj  of  the  condition  on  which 
the  right  of  S.  B>  to  the  bequests 
under  the  will  is  made  to  cease. 
Ihid. 

S.  When  a  legacy  is  to  vest»  or  be  paid 
at  a  particular  age*  and  there  is  a 
clause  of  forfeiture  on  marriage  with- 
out consent*  the  Court  will  construe 
it  as  having  relation  to  a  marriage 
under  the  specified  age.  But  where 
no  age  is  specified*  qu^ire  if  the 
Court  can  limit  the  condition  to  a 
marriage  without  consent  under 
twenty-one*  Clearly  not,  where  the 
the  party  so  marrying  was  above 
twenty-one  at  the  date  of  the  will. 
Ibid.  117 

4.  A  subsequent  condition  of  forfei- 
ture on  marriage  without  consent* 
where  there  is  no  devise  over*  will 
not  be  enforced.  The  reason  of 
this  rule  is  difierently  assigned  — 
either  because  the  bequest  over  af- 
fords a  manifestation  of  intention  that 
the  condition  is  not  merely  in  ter* 
rorem  ;  or  on  account  of  the  interest 
of  the  legatee  over.  Ibid, 

5«  Whether  a  mere  residuary  bequest 
amounts  to  a  disposition  of  the  le- 
gacy* quMre*  But*  where  the  tes- 
tator declares  that*  on  the  happening 
of  the  condition*  the  legacy  shall 


fall  into  the  residue*  that  is  an  ex- 
press disposition.  Lloyd  v.  Branion. 

Pagein 

6.  A  grand&ther*  in  consideration  of 
a  bond  from  the  father  to  grant  him 
an  annuity  of  50/.  during  his  life, 
enters  into  a  counter-bond  with  the 
father  conditioned  for  payment  td 
the  son  of  a  like  annuity  *^  in  case 
he  was  not  sufficiently  provided  for 
during  the  life  of  the  grandfather, 
exclusive  of  any  allowance  frx>m  his 
father."  The  son  obtains*  through 
some  other  interest*  a  place  in  the 
Ordnance-office*  with  a  salary  ex- 
ceeding the  amount  of  the  annuity. 

Heldf  that  this  was  not  a  sufficient 
provision  within  the  meaning  of  the 
bond*  being  an  office  only  during 
pleasure*  whereas  the  provision  in 
the  contemplation  of  the  parties 
must  have  been  one  of  a  permanent 
nature.    Pecbe  v.  Smith.  312 

See  Will,  —  Vxsting. 

CONTEMPT. 
See  Practice. 

COPYHOLD. 
Lord  of  a  manor  is  entitled  to  injunc^ 
tion  and  account  in  respect  of  waste 
by  a  copyholder.  Richards  v.  Noble. 

673 
See  DxMURRXR*  -*  Injunctioh, 

CORPORATION. 

See  Charitable  Usbs. 

COSTS. 
1.  Where  several  parties  are  entitled 
to  share  in  a  fund,  and  the  shares  of 
some  are  encumbered  so  as  to  render 
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coqtiiriet  or  other  proceedingt  ne- 
cessary with  respect  to  them  which 
are  not  wanted  as  to  the  others,  the 
costs  will  be  apportiooecL  Basevl 
V.  Serra  Page  676 

2.  Defendant  to  a  bill  of  discovery  is 
entitled  to  the  costs  of  the  discovery 
immediately  on  putting  in  a  full  an- 
swer ;  and  his  right  to  these  costs 
is  not  waived  by  his  subsequently 
accepting  the  costs  of  an  amend- 
ment, nor  by  his  neglecting  to  serve 
the  Plainti£F  with  the  order  for  costs 
of  discovery  until  after  he  has  him- 
self been  served  with  the  order  to 
amend.     Coventry  v.  Bemtlty.     677 

Sa  Peactick,  —  Solicitok. 

COVENANT. 

Covenant  by  husband,  in  consideration 
of  £  ,  (the  purchase-nu)ney  of 
an  estate  of  the  wife^)  within  two 
years  to  convey  lands  in  the  county 
of  N,  of  the  value  of  such  purchase- 
money,  by  way  of  settlement.  The 
husband  having  died  without  per- 
forming the  covenant,  performance 
of  the  same  decreed,  against  his  re- 
presentatives, by  laying  out  in  the 
purchase  of  land  so  to  be  settled,  a 
sum  equal  to  the  present  value  of 
estates  in  i\r.,  which  (at  the  time 
when  the  covenant  ought  to  have 
been  performed)  would  have  been 
worth  the  amount  of  the  purchase* 
money,  with  interest  at  4  per  cent, 
from  the  death  of  the  covenantor. 
Lady  Suffield  v.  Lord  SuJUId.     699 

See  VbNDOR  AN2>  Pubchaser,  —  Ba- 
Bov  AND  FxMSy- Pension, --«>In- 

JUNCTlOir,  —  EXBCUTOB. 


CREDITOR'S  SUIT. 
5!^  Debtor  and  Crbditor. 

CROWN. 
See  Pbnsion,— -JuBisDiCTiON. 

CUSTOM  Off  LONDON. 
See  Practice. 


DEAN  an]>  chapter. 

See  EccLEsiASTicAi.  Persons. 

DEBTOR  AHB  CREDITOR. 

1.  ji.  gnanuBtecs  the  payment  of  any 
goods  to  be  supplied  hj  B.  to  C. 
between  the  2d  of  Aprils  1814»  and 
the  2d  of  ^/rx/,  1815. 

Although  no  period  of  credit  vras 
specifiedt  this  could  not  be  taken 
as  a  guarantee  for  as  unlinited  pe> 
riodt  but  to  be  restnuoed  by  the 
usual  course  of  trade ;  and  Cm  hav- 
ing accepted  bills  for  the  amouBt  of 
the  goods  delivered,  which  B*  per- 
mits him  to  renew  when  piyahk 
without  any  communication  to  J. 
on  the  subject  of  each  itnewil; 
beldf  that  J.  was  discharged  fiom 
his  guarantee,  by  virtue  of  the  mk 
that  a  creditor  giving  further  time 
to  the  principal  debtor,  withmt  the 
consent  of  the  surety,  releases  the 
surety.  And  that,  although  it  was 
proved  that  the  renewal  was  given 
only  in  consequence  of  C.^%  inshilisy 
to  pay,  and  that  no  injury  could  ac- 
crue to  jtf. ;  the  suns^  being  Um- 
sslf  the  fit  judge  of  iriMS  is^  or  is 
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noif  for  his  own  benefit*    Sammll    5. 
t.  Hawartb.  Pagi  £72 

9*  A  a  ptitner  in  two  homes  of  trade 
origpnsting  io  the  Wat  InJket  where 
his  partners  coatiooe  to  carry  on 
the  busbcsB,  but  being  himself  re- 
sideot  ifl  London f  receinag  and  dis- 
poiing  of  consignments  fironiy  and 
^PP'OST  cvgoes  tOf  his  partners 
abroad*  becomes  bankrupt.  On  Bill 
by  his  asfigneea  against  a  creditor 
of  the  two  firmsy  having  attached 
in  the  fVtsf  InSit  propettj  bdong- 
iBg  to  both,  for  an  account  of  what 
he  had  received  by  means  of  his  at- 
tachments, hgUf  that  the  Defendant 
was  entitled  to  retain  what  he  had 
received,  to  the  extent  of  sadsf^iag 
his  joint  debts,  and  to  account  only 
for  the  overplus. 

Different  from  the  cases  where 
the  bankrupt  was  the  sole  debtor, 
and  where  the  trade  was  in  England 
only,  and  the  attachments  laid  in 
London.       Briclwood   v.    Miller* 

279 

S.  Motion  by  simple  contract  credi- 
tors of  one  who  had  been  a  trader, 
but  ceased  to  be  so,  and  was  not  a 
trader  at  the  time  of  his  death,  for 
a  receiver,  upon  affidavit  before  an- 
swer, refused  ;  not  being  within  the 
statute  47  G.  S.  sess.  2.  c.  74. 
Kccne  v.  Ritey.  463 

4.  In  case  of  unreasonable  delay  in 
prosecuting  a  decree  in  a  suit  by 
next  of  kin  against  an  administra- 
trix, the  Court  will  give  leave  to  a 
creator  to  prosecute  a  decree  which 
has  been  so  neglected.  Sims  v* 
Ridge.  458 


V.f  a  customer  of  the  hankhn 
house  of  Z).  and  Co.,  traoiferi.to 
N,%  a  partner  in  the  firm,  a  sum  of 
stock  by  way  of  security  for  moaey 
borrowed  of  them,  and  gives  notes 
for  the  amount,  payable  on  the 
stock  being  re-transfened  to  him. 
He  pays  off  these  notesi  and  after- 
wards borrows  a  further  sum  on  the 
joint  note  of  himself  and  his  aoa^ 
without  calling  for  a  re-traasfier. 
The  stock  so  transfen«d  havbg 
been  blended  with  other  stockf  of 
which  N*  was  in  Kkc  manner  pos- 
sessed  by  way  of  security  for  other 
customers,  is  sold  by  the  partner- 
ship, and  the  produce  applied  to  the 
use  of  the  partnerriiip,  except  a 
small  balance  still  remaining  in  the 
name  of  N.  —  D*  (another  of  the 
partners)  afterwards  dies^  and  the 
partnership  is  carried  on  without  any 
alteration  of  firm  till  the  surviving 
partners  become  bankrupt.  Ott  the 
bill  of  Fm  against  the  assignees  of 
the  bankrupts^  and  against  the  re«^ 
presenUtives  of  />•,  k  was  decided 
that  he  was  entitled  to  the  stock  re- 
maining in  the  name  of  M,  (the 
other  creditors  in  respect  of  stpck 
transferred  having  been  satisfied  ttieir 
demands,)  as  being  sufficiently  ap- 
propriated ;  to  set  off,  against  the 
joint  note  of  himself  and  his  son,  so 
much  of  the  money  received  by  the 
partnership  out  of  the  sale  of  the 
remainder  of  the  stock  as  was  equal 
to  the  amount  of  such  joint  note  ; 
to  prove  the  residue  as  a  debt  against 
the  estate  of  the  bankrupts ;  and  to 
receive  from^/s  estate  the  amount 
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'<  or  in  case  he  should  at  any  time 
after  the  expiration  of  the  then  ex- 
isting lease  be  dispossessed  of  and 
compelled  to  quit  the  premises, 
without  any  collusion,  contrivance, 
act,  or  default  of  his  own/'  The 
continuing  partner  obtains  a  renewal 
of  the  lease,  and  afterwards  becomes 
bankrupt,  and  the  renewed  lease  passes 
under  the  assignment  of  his  estate. 

This  is  not  such  an  eviction  or  dis- 
possession as  was  contemplated  by 
the  agreement,  in  the  event  of  which 
the  annuity  was  to  cease.  Holyland 
v.  De  Mendex.  Page  184 

S.  Jt.  tenant  for  life  with  a  power  to 
lease  by  deed  duly  executed  under 
her  hand  and  seal,  reserving  the  best 
yearly  rent.  Plaintiff  enters  into  pos- 
session, and  expends  money  in  build- 
ing under  an  agreement  for  a  lease 
evidenced  only  by  the  memorandum 
in  writing  entered  in  the  book  of 
^•'s  authorised  agent,  signed  not  by  I 
the  agent  himself,  but  by  his  derk^ 
although  in  evidence  to  have  been 
approved  by  him,  and  according  to 
the  usual  course  of  business. 

^.  dies;  and  on  a  bill  &r  specific 
performance  against  the  remainder- 
man, heldf  first,  no  sufficient  agree- 
ment in  writing — not  being  signed 
by  an  agent  properly  authorised, 
andf  if  it  had,  yet  the  memorandum 
not  containing  some  of  the  material 
terma  of  a  lease,  which  were  left  to 
be  made  out  by  parol  evidence ; 
secondlyt  not  to  be  established  as  a 
parol  agreement  in  part  performed 
— both  as  k  was  not  the  agreement 
of  the  priDci|ial,  aor  of  the  aiiUio- 

12 


rised  agent,  and  also  because  the 
remainder-man  has  been  guilty  of 
no  fraud  upon  which  to  charge  him 
with  the  consequences  of  the  con- 
tract. Also,  the  Plaintiff  not  en- 
titled  to  compensation  firom  ji*% 
representatives  for  money  laid  out 
by  him  on  the  faith  of  the  alleged 
agreement  -—  such  compensation 
being  in  the  nature  of  damages,  and 
the  fault  lying  in  the  Plaintiff's  own 
negligence.     Blore  v.  Sutton. 

Page  237 

4.  In  order  to  form  a  contract  by 
letter,  of  which  the  Court  will  de- 
cree  a  specific  performance,  nothing 
more  is  necessary  tham  that  the 
amount  and  nature  of  the  consider- 
ation to  be  paid  on  one  side,  and 
received  on  the  otb«r»  tkould  be 
ascertained,  together  with  a  rcaaon- 
able  description  of  the  subject-matter 
of  the  contract. 

It  is  the  clearly  established  doctrine 
that  the  Court  will  carry  into  exe- 
cutioa  an  agreement  so  consti- 
tuted. It  10  not  necetaary  to  be 
satisfied  that  the  parties  actually 
meant  the  same  thing,  provided  a 
clear  assent  be  given  to  a  certain 
proposition  arising  de  facto  out  of 
the  terms  of  the  correspondence. 
Kennedy  v.  Lie.  441 

5.  Agreement  between  a  ddxen  of 
the  United  States  and  an  American 
and  Englieh  subject  for  the  export- 
ation of  goods  from  England  to 
America  on  their  joint  account  in 
time  of  war,  "  provided   a   peace 

-  should  not  be  likely  to  take  place  at 
the  time  of  shipping  the  goods*" 
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tliereby  intended  to  be  established,  that 
the  worship  was  such  as,  at  the  time 
of  the  execution  of  the  deed,,  was  not 
excepted  out  of  the  benefits  of  the 
Toleration  Act.  Attorney  General 
V.  Pearson.  Page  411 

2«  A  clause  enabling  the  Trustees  to 
make  orders,  &c.  upon  matters  re- 
lating to  the  meeting-house,  not  to 
be  construed  as  enabling  them  to 
convert  the  objects  of  the  charity,  as 
by  introducing  a  new  form  of  wor- 
ship and  new  doctrines,  &c.      Ihld. 

S.  Clause,  in  case  of  the  desertion  or 
removal  of  Trustees,  directing  the 
remaining  Trustees,  within  a  limited 
time,  to  elect  new  Trustees  in  the 
room  of  the  Trustees  so  deserting, 
&c*  does  not  extend  to  disable  a 
Trustee,  so  having  deserted,  5cc. 
from  acting  again,  where  no  succes- 
•or  had,  in  the  meantime,  been  ap- 
pointed,  nor  to  the  case  of  a  Trustee 
who  had  left  the  object  of  his  Trust, 
{a  congregation  of  Protestant  Dis- 
senters,) on  account  of  its  having 
been  converted,  against  his  appro- 
bation, to  puq>oses  distinct  from 
the  intent  of  the  founder.      Ibid. 

412 

4.  Upon  a  clause  for  the  appointment 
of  new  Trustees,  in  case  of  any  of  the 
old  Trustees  changing,  or  becoming 
of  a  different  religion  from  the  con- 
gregation, if  any  question  arises 
whether  a  Trustee  has  been  properly 
.  removed,  it  becomes  necessary  for 
the  Court  to  enquire  what  was  the 
religion  of  the  society^  not  to  ani- 
madvert upon  it;  but  to  ascertain 
whether  the  charge  is  substantiated. 
Ibid.  413 

Vol.  III. 


S»  Grant  to  trustees  and  their  heirs,  of 
lands  in  Surry  and  Hertford^  in  trusty 
out  of  the  rents  and  profits,  to  raise 
and  pay  certain  annual  sums  for  the 
benefit  of  the  Rector  and  Scholars 
o^  Exeter  College^  and  as  to  the  re- 
sidue, after  taxes,  charges  of  repairs ^ 
Sec.  deducted,  to  be  yearly  paid  to 
and  among  the  vicars*  for  the  time 
being,  of  four  several  parishes,  for 
the  augmentation  of  their  Respective 
livings ;  they,  the  said  vicars,  to  col- 
lect the  rents  and  account  with  the 
trustees,  to  view  the  estates,  and  take 
care  that  the  same  be  kept  in  good 
repair  by  the  tenants ;  with  a  decla- 
ration that  it  should  not  be  lawful 
for  the  trustees,  during  40  years,  to 
cut  timber,  except  such  as  should  be 
wanted  for  the  necessary  repairs  of 
mills,  &c.  and  other  appurtenances 
}>elonging  to  the  estates ;  and  except 
such  young  slabs  and  tillers  in  the 
woods  in  Hertford^  as  should  be  ne- 
cessary for  selling  the  underwood  ; 
and,  after  the  expiration  of  the  40 
years,  then  that  the  Trustees  should 
have  power  to  cut  as  tliey  should 
think  fit,  and  pay  the  produce  to  the 
said  Rector,  &c.  of  Exeter  College^ 
as  a  fund  for  the  augmentation  of  the 
library. 

Held  that,  by  the  construction  of 
the  deed,  the  estates  were  giyen  as 
one  fund  for  the  benefit  of  two  dis- 
tinct institutions,  —  the  whole  to  be 
managed  for  the  benefit  of  both,  in 
a  due  course  of  provident  ownership ; 
that  the  trustees  were  not  restrained, 
after  the  expiration  of  the  40  years, 
from  cutting  for  the  purposes  of  re- 
pairs; nor  from  cutting  timber  on 
3A 
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one  part  of  the  estates  for  repairs  on 
another  part ;  nor  from  sellmg  timber 
when  cuty  and  applyin^r  the  produce 
in  necessary  repairs,  so  long  only  as 
they  cut  no  more  timber  on  the 
whole  property  than  the  repairs  on 
the  whole  property  required ;  and 
that  the  power  of  cutting  young 
slabs  and  tillers  still  continued,  with 
the  qualification  annexed  to  it.  At^ 
tormf  Generals*  Geary*     Page 51S 

DEMURRER. 

1.  Demurrer  to  Bill  for  discovery  and 
relief,  if  good  as  to  the  relief,  is  good 
as  to  the  discovery  also.  fFilltami 
V.  Steward.  302 

2.  A  demurrer  admits  as  true  what  is 
stated  by  the  Bill  as  matter  of  fact ; 
not  what  the  Plaintiff  considers  as 
fact,  but  which  is  merely  inference 
from  matter  of  law.     Ihid.        503 

See    Practice,  —  Injunction,  — 

aorsemknty  redemption    of 

Land  Tax, — Heir  and  Devisee. 

DEPOSIT. 
See  Vendor  and  Pur^aser. 

DEPOSITIONS. 
See  Publication. 

DEVASTAVIT. 
See  Executor. 


DEVISE. 


See  Will. 


DISCOVERY. 
See  Demurrer,  —  Costs,  —  Agree- 
ment, —  Heir  and  Devisee. 


DISSENTERS. 
See  Charitable   UsBa^-«-ToLSRA« 

TION. 

DISTRIBUTION- 

See  DOMICIL,  —  GUERNIBT. 

DOMICIL. 
7".  P.  a  native  of  EmgUmd^  domicfled 
in  Gtumsefj  dies  iatcslatey  kRving  a 
widow,  and  infant  childrtQ  by  her, 
and  also  by  a  former  wife.  The 
widow,  after  his  death,  it  appointed 
guardian  of  the  children  by  the 
Royal  Court  of  Guernsey  and  im 
conjunction  with  another  penon, 
who  is  appointed  guardian  oi  Oic 
children  by  the  former  nnrrisget 
sdls  the  property  of  the  mtetlatt 
and  invests  the  produce  in  tbe  Em» 
glUk  funds,  after  which  riie  eoases 
to  Bngiamd  wirh  her  chfldree^  and  is 
domiciled  there.  On  .the  demth  of 
some  of  the  children  under  age,  a 
question  arises,  whether  their  shafts 
of  the  property  have  become  dis- 
tributable according  to  the  kw  of 
England^  or  of  Gmermeey  /  and  it  was 
held  that  the  law  of  Engbmd  it  to 
govern  the  succession,  the  domidl  of 
the  children  being  (according  to  the 
opinion  of  foreign  jurists,  our  own 
kw  being  silent  on  the  subject,)  to 
follow  the  domicil  of  the  sorvmng 
mother,  where  no  fraudnknt  inten- 
tion can  be  imputed.  Bat  fraud 
may  be  presumed,  where  oo  reason- 
able cause  appears  for  the  removal 
Potinger  v;  Wigbtmam.  P<^fr67 
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ECCLESIASTICAL  COURT. 

^rrHlIRANDDEVISEAy — DsMURRER. 

ECCLESIASTICAL  LAW. 
See   Charitable    Usbs»  —  Toler- 
^TioNi  —  Trust   and    Trustee, 
5cc. 

ECCLESIASTICAL  PERSONS. 

Lease  from  Dean  and  Chapter,  with 
covenant  not  to  make  sale  of  or  take 
an  J  timber-trtesgromng  or  to  grow 
on  a  certain  part  of  the  premises 
sate  for  the  necessary  building,  or 
repairing,  &c.  of  their  cathedral 
church,  or  of  the  church  buildings 
thereto  belonging. 

Bill  bj  lessee  to  restrain  the  Dean  and 
Chapter    from    selling   or  cutting* 
except  for  the  purposes  aforesaid. 

Injunction  obtained  on  filing  the  bill 
dissolved  on  the  coming  in  of  the 
answer,  stating  that  the  whole  of  the 
timber  was  wanted  for  the  purpose 
of  repairs ;  the  covenant  not  extend- 
ing to  deprive  them  of  the  right 
which  they  might  have  exercised  in- 
dependent of  it;    and  Deans  and 

Chapters,  like  other  ecclesiastical 
persons,  not  being  liable  to  be  re- 
strained in  cases  of  waste,  either  by 
prohibition  or  injunction,  except  in 
the  ecclesiastical  court,  or  at  the 
suit  of  the  crown. 
It  seems  that  the  right  to  cut  timber 
for  the  purpose  of  repairs  extends  to 
selling  timber  and  applying  the  pro- 
duce.    IVilber  v.  The  Dean^  ^c.  of 


EQUITY. 
See  Pension, — Jurisdiction, — ^Ven. 
DOR  AND  Purchaser,  —  Injunc- 
tion,.—  Demurrer,  —  Debtor 
AND  Creditor. 

ERROR,  WRIT,  (Commission  of.) 
See  Practice. 

ESTATE  FOR  LIFE  AND  IN 

TAIL,  &c. 
See  Will. 

ESTATE,  REAL  AND  PER- 

SONAL. 

1 .  Whatever  would,  directly  or  con- 
structively, constitute  an  estate  tail 
in  land,  will  pass  an  absolute  interest 
in  personal  property.  Britton  v. 
Twining.  Page  183 

2.  In  a  devise  oP  real  estate,  where  a 
limitation  over  is  not  to  take  eflect 
till  a  failure  of  issue  of  all  the  devi- 

.  sees  in  tail,  and  then  the  whole  is  to 
go  over,  an  inference  arises  that,  in 
the  mean  time,  the  several  devisees 
in  tail  are  to  succeed  each  other. 
But  the  question  of  survivorship 
cannot  arise  with  respect  to  personal 
property,  when  a  share  once  vests, 
though  liable  to  be  divested  on  a 
contingency.     Skey  v«  Bamei.  34$ 

^^  Executor, — Will,  &c. 

EVIDENCE. 
See   Vendor   and    Purchaser,  — 

TrU8T»  —  AOREBIiENT,  —  PRAC- 
TICE, —  Charitable  Uses,  — 
Publication  of  Depositions. 


IVincbeiter. 


Page  i'Jl 


EXAMINATION    IN    PERPE- 

TUAM  REI  MEMORIAM. 

See  Publication. 
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EXCEPTIONS. 
See  Pract iCB. 

EXECUTION. 
See  Practice. 

EXECUTOR. 

1.  Executor  in  InJiaf  having  a  If^cy 
for  his  troublci  not  entitled  to  com- 
mitsion  on  receipts  and  payments,  or 
either^  as  Executor ;  nor  allowed,  in 
passing  his  accounts  after  a  series  of 
yearsy  to  renounce  his  legacy  and 
charge  commission  on  such  receipts 
and  payments.  Freeman  y.  Fair^ 
lie.  Page  24 

2.  Genera!  rule  as  to  the  deposit  of 
papers  and  writings,  is,  that  an  Exe- 
ontpr  must  deposit  them  for  the  be- 
nefit of  the  parties  interested,  unless 
there  are  purposes  which  require 
that  he  should  retain  them.     3id, 

SO 
S.  Legacies  to  Executors  *^  for  care 
and  trouble  in  the  execution  of  the 
will"  not  to  be  paid  to  Executors 
refusing  to  act;  and  payment  of 
those  Legacies  not  to  be  allowed 
to  the  acting  executor,  though 
charged    in    his    accounts.       liU. 

81 

4.  Executor  unable  to  state  whether 
houses,  the  rent  of  which  he  has  been 
receiving  as  Executor,  are  leasehold 
or  freehold,  not  allowed  to  set  up 
the  title  of  the  heir  at  law  as  between 
himself  and  the  personal  represen- 
Utives.     IM,  35 

5.  That  the  Executor  is  uncertain 
whether  part  of  the  property  is  real 


or  personal,  and  (if  real)  who  are 
the  persons  entitled  to  it,  does  not 
afford  him  any  ground  for  dediniiig 
to  set  forth,  in  answer  to  a  Bill  by 
the  personal  representatives,  what 
he  has  done  with  the  property. 
Freeman  v.  Fairlse.  Page  87 

6.  Executor  having  paid  Legacies 
stands  in  a  situation  in  which  (at  least 
for  the  security  of  the  fund)  it  is  not 
competent  to  him  to  allege  that  debts 
are  unpaid.     Hid.  38 

7.  Admission  by  an  Executor  that  the 
whole  amount  of  the  property  k 
near  ^£40,000,  and  that  the  whole  is 
invested  in  Ineiia  on  public  seciirities* 
either  in  his  name,  or  in  the  name  of 
the  house  in  which  he  is  a  partner, 
but  subject  to  his  disposal,  unlets 
some  part  is  in  the  hands  of  the  said 
house  at  interest,  which  he  believes 
may  be  the  case,  not  a  sufficient  ad- 
mission of  money  in  his  hands  to 
order  the  payment  into  Court  of 
any  part  of  it*     /5m/.  89 

8.  An  Executor  dealing  with  money  in 
his  hands  is  bound  to  ear-mark  it ; 
but,  if  he  cannot  answer  as  to  the 
state  of  it,  the  Court  has  no  povtc 
to  act  as  upon  an  admission*     IkiJ. 

40 

9.  Indulgence  of  the  Court  to  Execu- 
tors and  Trustees  having  a  difficult 
duty  to  perform,  but  keeping  their 
accounts  regularly,  being  always 
ready  to  give  information  as  to  tht 
state  of  the  fund,  and  having  pro- 
vided for  the  security  of  the  fund, 
no  more  than  strict  justice,  and  as 
such  to  be  considered.     IhiJ.        42 

10.  It  is  the  bounden  duty  of  an  Exc- 
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cutor  to  keep  clear  and  distinct  ac- 
counts of  the  property  which  he  is 
bound  to  administer.  If,  therefore, 
ke  chooses  to  mix  the  accounts  with 
those  oP  his  own  trading  concerns, 
he  cannot  thereby  protect  himself 
from  producing  the  original  books, 
in  which  any  part  of  those  accounts 
may  be  inserted.  Freeman  v.  Fair' 
lie.  Page  43 

11.  It  is  a  more  difficult  question  as 
between  an  Executor  bound  to  pro- 
duce, and  his  partner  in  trade  ;  but, 
if  the  partners  have  permitted  him 
to  mix  the  accounts,  it  seems  they 
cannot  afterwards  object  to  the  pro- 
duction. 

Clearly  so,  in  a  case  where  the  Exe- 
cutor has  admitted  the  having  lent 
to  the  house  part  of  the  trust- 
property,  and  that  they  have  been 
dealing  with  it.     Ibid,  44 

1 2.  Executor  in  Indla^  coming  to  Eng->^ 
Jandf  and,  after  twenty-one  years, 
being  called  upon  to  account,  alleg- 
ing that  he  has  left  his  books,  &c. 
behind  him  in  Indla^  ordered  to  pro- 
duce copies  of  all  entries  in  such 
books,  &c.  within  six  months, 
though  it  is  impossible  he  should  do 
so,  in  order  that  the  Court  may 
have  an  opportunity  from  time  to 
time  of  seeing  that  he  has  used  pro- 
per diligence.     Ibid.  45 

13.  Specific  legacy  to  an  executor, 
who  afterwards  becomes  bankrupt 
and  commits  a  devastavit.  The 
subject  of  the  specific  bequest  being 
sold  by  his  assignees,  held,  the  pro- 
duce in  their  hands  not  specifically 
liable  to  make  good  the  dev/utavltf 


in  favour  of  the  parties  beneficially 
entitled  under  the  will,  but  that  such 
parties  are  only  entitled  to  prove  to 
the  amount  of  the  devastavit.  Geary 
v.  Beaumont.  Page  43  r 

14.  Executor  claiming  to  retain  out  of 
the  residue  certain  parts  of  the  pro- 
perty, to  protect  himself  against  a 
future  contingent  demand  in  respect 
of  covenants  entered  into  by  the  tes- 
tator, for  payment  of  rent  and  re- 
pairs of  an  estate  held  by  him  under 
lease  from  a  Corporation,  though 
there  was  no  existing  breach  of  co- 
venant nor  arrears  of  rent,  in  respect 
of  which  he  was  liable  :  on  a  bill  by 
the  residuary  legatee  for  the  pro- 
perty so  retained,  Ordered;  that  the 
funds  in  question  be  made  over  to 
the  Plaintiff,  on  his  giving  a  suffi- 
cient indemnity  to  the  executor  ;  the 
terms  of  such  indemnity  to  be  settled 
before  the  Master.  Simmons  v.  BoU 
land.  SM7 

15.  Testator  in  India  bequeaths  a  sum 
of  sicca  rupees  to  his  wife  for  life, 
with  remainder  to  his  children,  and 
appoints  his  wife  executrix,  who 
invests  the  money  on  Irn^an  securi- 
ties, producing  a  large  rate  of  in- 
terest, and  afterwards  comes  to  Eng» 
land  with  her  only  child,  an  in- 
fant. 

On  bill  by  the  infant,  held,  that  the 
widow  is  not  compellable  to  re- 
fund  the  excess  of  interest  received 
by  her,  beyond  what  the  legacy 
would  have  produced  if  invested  in 
the  English  funds,  but  ordered,  the 
money  to  be  remitted  to  EngUmd^ 
and  laid  out  in  3  per  cent.  An^ 

3  A  3., 
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nuitie«.       HQlland  v.  Hughes. 

Page  685 
See  Will,  —  Solicitor,  -^  Money 
IN  Court,  —  Partnership. 


FEOFFMENT. 
See  Livery  or  Seisin. 

FORFEITURE. 
See  Condition. 

FRAUD. 
See   Agreement,  —  Venik>r    and 

PuRCHAflftR, — DOMICIL,  — TrUST, 

Baron  and  Feme,  —  Debtor  and 
Creditor. 


COOD-WILL. 
See  Partnership. 

GOVERNMENT. 
See   PiBNsioN,  —  Jurisdiction,   — 
Principal  and  Surety, — ^Agent» 
Will. 

GRANT. 
See  Pension. 

GUARANTEE. 

See  l>EBTOR  AND  CREDITOR,  —  PRIN- 
CIPAL AND  Surety. 

GUARDIAN. 

See  DqmiCXL. 

GU£rNS£Y,  law  of. 

Law  of  Guermty  iis  to  the  descent  of 

H 


red  estate,  and  tKe  diftdbutioD  of 
personal  estate,  of  pereoBs  ^ytng 
intestate.      P^i'tmgtr  ▼.  Wlghmam. 

Page  69 


H 
HEIR  AiTD  DEVISEE. 
Demurrer  to  bill  by  heir  at  law^  for  a 
discovery,  seeking  also  relief,  aUow- 
ed;   the  relief  sought  being»jCri/, 
tliat  an  issue  might  be  directed  to  try 
the  question  in  a  difTercDt  county, 
on  an  allegation  of  undue  infiueaoe 
— an  heir  at  law  not  being  entitled 
to  any  issue  except  by  consent,  and 
a  bill  in  equity  not  lying  to  change 
the  venue.      SecmuUyt  for  the  pro- 
duction of  dtie^eeds,  witkcyut  iu 
being  shown  how  they  can   be  of 
service  in  assisting  him  to  recover  at 
law.     Tiirdfyf  to  restrain  the  De- 
fendant  (Devisee)  from  setting  up 
outstanding  terms,  unsupported  by 
allegation   that  there  are  any  out- 
standing terms  which   may  be  set 
up.     Fourthly^  for  an  injunction  to 
stay  waste  and  destruction,  &c.  and 
for  a  receiver, —  there  being  no  Di- 
stance of  the  Court  ao  intericriDg, 
as  between  heir  at  law  and  devisee, 
where  their  adverse  rights  aie  in  U* 
tigation  ;  and  on  the  ground  of  ne- 
gligence and  delay ;    the  bill  havbg 
been  filed  more  than  two  years  after 
the  death  of  the  presumed  testator ; 
and  no  action  yet  brought ;  although 
the  commission  of  the  alleged  acts 
of  waste  and  destruction  stated  to 
have    been    imme4iately    aifter    his 
^th*    ttftUj^  that  Hms  fhiBtiff 
may  be  let  into  posaeasicm  of  copy. 
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.  holdt  uasmrendered  to  the  nee  of 
the  wfll  I  that  being  mere  legal  re- 
iief»  although  he  iftight  hare  been 
entitled  to  .the  diicoTcry  whether 
there  were  any  copyholds  ilns«r« 
rendered.  The  bill  alio  going  on 
to  pray,  in  the  character  of  one  of 
the  next  of  kin,  for  an  injunction 
from  interfering  with  the  peraonal 
estatei  and  a  receiver;  the  injunction 
aiked  being  for  an  indefinite  period, 
and  no  allegation  of  a  suit  depend- 
ing in  the  Ecclesiastical  Court. 

Audi  although  BOfint  of  the  dis- 
covery sought  might  have  been 
ptbper  to  be  obtained  on  a  bill  for 
discovery  only,  yet  the  Demurrer 
allowed  as  to  that  also,  upon 
tiie  ground  that,  to  support  a 
general  Demurrer  to  a  bill  seeking 
ditcove^  and  relief,  it  is  sufficient 
to  shew  that  the  Plaintiff  is  not  en- 
titled  to  the  relief  he  prays.  Jonet 
V.  Jomi.  Page  162 

Si9  P1.KA. 

HUSl^AND  Am  WIFE, 
5*^  Barok  akd  Ts,hvl. 


INFANT. 

Tht  Court  will  change  a  nest  flriend 
upon  his  not  proceeding  with  a 
cause.  Solicitor  is  not  to  attach 
without  orders  Irom  hts  cKent. 
But,  v^ere  the  client  is  ne&t  friend 

*  of  Mn  inftMit,  and  ttoves  to  disdia»ge 
the  atuchment  on  that  ground,  al- 
though otherwise  regularly  issued, 
it  seems  that  the  Court  will  refer  it 


to  the  Master  to  ace  whether  it  it 
for  the  interest  of  the  infant  that  the 
next  friend  should  be  continued. 
U^ard  y.  iV4ird.      •  Pitge  706 

Ste  Nmics, — Teitant   por   Liie, 

&C.,-^  EXBCUTOR. 

INJUNCTION. 

1»  Injunction  to  restrain  the  Defend- 
ant (Plaintiff  at  law)  from  taking;- 
possesaion  under  a  verdict  obtained 
by  him  in  an  action  of  Ejectment/ 
Previous  to  the  issuing  of  the  In* 
junction,  the  costs  of  the  actiOD  had 
been  taxed,  and  a  writ  of  poasetsion 
executed.  The  Plaintiff  at  law 
afterwards  procured  an  attadmient 
for  nonopayment  of  the  costs  taxed. 
This  is  a  breach  of  the  Injunction 
—but,  as  the  Injunction  had  been 
improperly  issued,  the  Lord  Chan- 
cellor  would  make  no  order  at  to 
committing  the  party  for  the  con- 
tempt*     Partingtm  y«  Booik*    )48 

^.  Qusrf^  Whether  a  Court  of  Equity, 
in  the  exercise  of  its  jimsdittion  to 
decree  the  specific  perfottnance  of 
an  agreement,  can  interfere  by  In. 
junction  to  restrain  a  party  froni 
divulging  a  secret  in  Medicine, 
which  is  unprotected  by  patent*  . 

In  this  case  an  Injunction  which  had 
bien  granted  for  that  and  other 
purposes  was  dissolved  upon  the 
aAdatit  of  the*  Defendant  (an  in# 
fant)9  denying  the  Acts  of  the  case 
at  repretented  by  the  Plaintiff's 
affidavit  in  support  of  the  Injinc* 
taon,  and  upon  the  ground  that 
there  vrai  »o  secret  in  die  aikj|^ 
ismtbn.     MlUmi  w.  Wmms^ 

.'•157 
SA  4 
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3.  Where  an  injunction  is  obtained^ 
even  after  execution  executedy  it 
is  a  breach  of  the  injunction  to  call 
on  the  Sheriff  to  pay  over  the 
Boney;  but»  if  the  Sheriff  had 
Toluutarily  paid  the  money,  it  seem* 
that  would  be  no  breach  of  the  in- 
junction.    Sed  qusre^     Franklyn  v. 

Thomas*  P^gf  234* 

4.  If  an  injunction  is  obtained  on  bill 
filed  after  execution  executed,  the 
goods  not  yet  being  out  of  the  hands 

.ef  the  Sheriff,  and  the  Sheriff  pro- 
ceeds to  sell  without  process,  he  will 
be  ordered  to  pay  the  money  into 
Court. 

Formerly  the  practice  in  such  a  case 
was  to  make  the  Sheriff  a  party,  but 
since  disused.     Ibid, 

S*  Defendant  to  an  injunction  bill, 
having  suffered  the  injunction  to  go 
against  him  upon  a  dedimuif  the 
time  for  answering  being  expired, 
although  not  under  an  order  for 
time,  nor  in  contempt,  qusre^  whe- 
ther he  may  demur  alone ;  and  it 
seems  that  he  cannot  be  allowed  to 
do  so.     Edmonds  v.  Savery.       SOI 

6*  In  order  to  obtain  an  injunction 
against  violation  of  a  patent,  the 
party  must,  at  the  time  of  applpng, 
awear  as  to  his  belief  that  he  is  the 
original  inventor.    Hill  v.  Thompson. 

622 
7.  Where  there  has  been  a  length  of 
exclusive  enjoyment  under  a  patent, 
the  Court  will  grant  an  injunction 
in  the  first  instance,  without  pre- 
viously putting  the  party  to  establish 
his  right  by  an  action  at  law*  Other- 
wise»  where  the  patent  is  recent. 
Ibid. 


8.  To  establish  the  vaHdity  of  a  pat- 
ten t,  the  invention  must  be  both 
new  and  useful,  and  the  specificatton 
must  accurately  describe  it.  Also, 
if  the  specification  seeks  to  cover 
more  than  is  actually  new  and  ase- 
ful,  it  vitiates  the  patent,  rendering 
it  ineffectual  even  to  the  extent  to 
which  it  might  otherwise  have  been 
supported.    Hill  v.  Thompson, 

Page  629 

9.  The  injunction  having  been  dis- 
solved, with  liberty  to  the  Plaintiff 
to  bring  an  action  to  establish  his 
patent  right,  and  the  Defendants  to 
keep  an  account  in  the  mean  while ; 
a  verdict  having  been  obtained  £or 
the  Plaintiff  on  the  trial  of  the 
action,  on  application  being  voa^ 
to  revive  the  injunction,  it  was  ob- 
jected that  the  Defendants  intended 
to  move  for  a  new  trial ;  and  the 
matter  was  ordered  to  stand  over 
till  the  result  of  that  application 
should  be  known,  the  parties  con- 
tinuing to  keep  the  account  in  the 
interim.     Ibid.  681 

10.  Injunction  against  obstructing  an- 
cient lights  granted  on  affidarit,  be- 
fore appearance,  and  without  notice ; 
the  Plaintiff  having  also  commenced 
an  action  prerious  to  filing  the  bilL 
Attorney^General  v.  Nichoh        687 

11.  Injunction  before  answer  to  pre* 
vent  irreparable  mischief.  Defendant 
having  preriously  established  his 
right  at  law.    Chalk  v.  IVyatt.   688 

See  PRACTiCEf — Vkndor  and  Pos- 

CHAfiBRy  —  DsiCUBBCiRy  -<>  CbARI-^ 

TABLE  Uses* 
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INTEREST. 
Sef  Vendors  and  Purchasers. 

INTESTATE. 
Se^  DoMiciL, — Guernsey. 

INROLLMENTop  DECREE. 
See  Practice. 

ISSUE. 

Bill  by  Devisees,  praying  a  convey- 
ance, upon  the  ground  of  an  alleged 
equitable  title  in  the  testator,  origi- 
nating in  an  agreement,  denied  by  the 
answer,  but  supported  by  evidence  of 
ownership,  such  as  the  receipt  of 
rents  and  profits,  &c. 

Issue  directed,  to  try  whether  the  tes- 
tator was,  at  his  death,  beneficially en- 
■  titled.  BurieitY.  Randall.  Page  ^4:6 

See  Practice. 


See  Pension^  —  DxMtniRER,  —  Re- 
demption OP  Land-Taxi  —  Prac- 
tice. 


JURISDICTION. 

]  •  It  it  clear  that  a  suit  may  be  main- 
tained against  a  public  officer,  having 
in  his  hands  money  issued  by  govern- 
ment for  the  use  of  an  individual, 
for  the  recovery  of  such  money.  But, 
where  government  has  ordered  the 
money  to  be  withheld,  the  question 
is  only  between  government  and  the 
individual,  or  his  assignee;  and  this 
Court  has  no  jurisdiction.  Priddy 
▼•  Rote.  102 

%  A  Court  of  Equity  has  no  jurisdic- 
tion to  determine  on  the  validitj  of 
a  will,  either  o^  real  or  personal 
•estate.     Jones  v.  JW/.  \G2 


LAND-TAX. 
See  Redemption. 

LEASE  AND  LEASEHOLD. 
See  Trust,  —  Legacy, — Will, — 
Charitable  Uses. 

LEGACY. 

1.  The  question  whether  all  the  debts 
have  been  paid,  not  to  be  raised  by 
Legatees,  whose  Legacies  have  been 
satisfied,  so  as  to  impede  the  parties 
entitled  to  the  residue  of  the  estate. 

2.  E.  D.  by  will,  reciting  "  that  it 
was  the  wish  of  her  mother  and 
herself  that  the  ^500  they  had 
then  out  upon  mortgage  should  be 
given  to  S.  A.  G.  and  her  fatkiily,'' 
bequeaths  <<  the  said  sSSOO,  with 
interest,**  accordingly. 

The  Testatrix,  at  the  time  of  mak- 
ing her  will,  had  a  sum  of  jf  500 
out  on*  mortgage,  which  she  after- 
wards called  in,  and  applied  to  dif- 
ferent purposes. 

The  mother  being  dead,  the  Tes- 
tatrix took  out  administration  ;  and« 
upon  her  death,  without  baring  alter- 
ed or  revoked  her  will,  the  question 
was,  Whether  the  legacy  was  adeem- 
ed ;  and  held  no  ademption.  Le 
Grice  V.  Finch.  Pogt^  BO 

3.  Testator  gives  jf4000  to  trustees 
upon  trust  for  his  two  daughters  at 
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twenty^ooe ;  aod  directed  that  tbe 
legicy  duty  due  in  respect  thereof 
shall  be  paid  by  his  executors  out  of 
the  residue. 

By  codicily  reciting  this  bequest,  and 
that  he  is  desirous  of  increasing 
the  same  to  £5000,  he  rerokes  the 
gift  of  1(4000,  and  gires  jS5000, 
upon  the  same  trusts,  &c. 

By  a  second  codicil,  reciting  the 
.feffiBery  and  that  he  is  desirous  of 
fiirtbcr  increasing  to  jf6000,  he 
rerokes  the  gift  of  gSSOOO^  and  gives 
in  Ilea  thereof  ^£6000,  upon  the 
same  trusts.  This  is  not  a  revoca- 
tknit  but  substitution,  in  each  in- 
ftmce ;  aad  the  j£6000  is  therefore 
czop^t  from  the  legacy  duty. 
Cm^  ▼•  Day.  Page  154 

4.  A  specific  bequest,  for  lifie,  of 
thisga  qua  tfjo  usm  cotummuatmr^  is 
a  gift  of  the  property ;  and  there 
ean  b«  no  Umitatioo  over  after  a  life 
iBterest  in  such  articles:  but  if  in- 
duded  in  a  rosiduary  bequest  for  life, 
they  must  be  sold,  and  the  interest 
enjoyed  by  the  tenant  for  life.  Ran^ 
dally.  Rmuell.  194 

5»  When  the  use  and  tbe  property  can 
kl»re  ao  separate  existence,  the  old 
rqlt  past  prevail^  viz*  that  a  gift 
for  life  carries  the  absolute  interest. 

In- 'this  case,  where  the  gift  was  of 
m  leasehold  £urm»  and  the  stock  and 
^/fof  theceon, »  enquiry  was  directed 
1^  McertAin  of  what  the  stock  con- 
si^tcd*    IM.  195 

Ai  WiUt  —  ExacuTOR,  —  Chari- 

I^UIKE  USBS,  —  VlSTIVG. 

I4VERY  OF  SEISIN. 
Livery  of  seisin  not  having  been  made 


according  to  the  terms  o£  a  joint 
power  cootuned  in  the  feofiioBeiity 
and  one  of  the  parties  to  whom 
power  is  given  to  deliver  seism  re- 
fusing to  execute  it,  quargf  if  aotho* 
rity  can  be  given  to  deliver  seisin  as 
to  part  only.  AUormyGemral  v. 
Pearson.  Page  416 

LONDON,  CUSTOM  OF. 
Su  Practice. 

LORD  MAYOR'S  COURT. 
See  Practice. 

LUNACY. 

A  Defendant  made  a  party  to  a  suit 
only  in  respect  oi  an  aniiw'ty  t0 
which  8|ie  is  nmled  under  a  will, 
not  allowed  to  attend  at  the  pissmg 
the  accounts  of  the  general  estaite  ia 
the  Master's  office,  or  to  be  paid  the 
costs  of  past  attendances,  as  next  of 
kin  to  the  party  beneficiaUy  interest- 
ed in  the  residue  of  the  estate,  who 
had  since  become  lunatic;  where 
tliere  is  no  direction  in  the  decree 
for  sudi  purpost.    Thoff  v.  Tk^rp. 

5ia  • 


M 

MANAGER. 


ArWiLL. 


MANDAMUS. 
See  Redemptiov  or  Lakp-Tax. 

MARRIAG£. 
4r  Baron  avb  Fnci^*-^  CoNMiipKr 
— Voluntary  SsTTLXiiEKT* 
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MONEY  IN  COURT- 
Gemrtil  rmU  at  to  ptiymeot  6f  money 
into  Court,  is,  thn  the  Plaintiffs 
mutt  be  solely  entitled,  of  havt  inch 
an  interest  jointly  ¥hth  others  as  to 
entitle  them,  on  behalf  of  themselves 
and  of  those  others,  to  have  the 
fund  tecured.      Frteman  v.  FmirlU. 

Page  29 

See  EXECVTOIU 

MORTGAGE. 
See  Ndtick,  •**  TRust  and  TRusTt«. 


ORDER. 

See  iNJUNCTtdW,  **-  P)iA<mcic. 


N 
NOTICE. 

!•  Purchaser  having  employed  tht 
Vendor's  agent  who  had  notice  of 
an  mcumbrance,  charged  with  no* 
ticc,  notwithstanding  the  purchase 
was  made  under  the  sanction  of  the 
Court,  and  an  infant  was  interested 
in  it.     Toulmin  v.  Steere*  210 

2.  Purchaser  of  an  Equity  of  Redemp- 
tion cannot  set  up  a  prior  mortgage 
of  his  own,  or  which  he  has  got  in, 
against  subsequent  incumbrances  of 
which  he  had  notice.  IhiiL 

See  Vbndor  and  Purchassb^ — 
PAaTNjuuHip,  —  Debtor  and 
Crbmtor,  — « ImuiicTioy. 


O 

OFFICE. 
See  C0H9inwth  '^  fwummUf  •*-*  Pkmr» 

cyj^AI.  AMD  SUKITT* 


PARTNERS  AND  PARTNER. 

SHIP. 

1.  Under  the  usual  decree  for  an  ac« 
count  on  a  bill  by  creditor^  the 
Master  refused  to  proceed  upon  the 
claim  of  the  surviving  partneii  of 
the  Testator,  in  respect  of  a  debt 
alleged  to  be  due  to  them  oo  the 
balance  of  certain  dealings  betwtcu 
the  partnersUp  and  the  TestatOff  in 
his  separate  capacity ;  butf  oo  aiO' 
tion  to  be  adn&itted  to. go  in  beffffe 
the  Master  and  prove  this  debt  ae- 
der  the  decree,  it  was  referred  to 
the  Master  to  take  tht  acoomt. 
Painter  ▼«  Ji»U9$om.  Pe^gt  9ff7 

2.  Good-will  of  a  trader  in  two  dis- 
tinct stnseSf  as  between  a  Motipu- 
iag  and  a  withdrawing  partacr  I  i»ie, 
as  it  necessarily  arises  out  o^  and 
is  connected  with,  owimihyi  the 
other,  where  it  it  siade  mtttcr  of 
contract,  aa»  not  to  carry  on  the 
same  trade,  ot  ilot  witUa  a  catlan 
disianeei  &c.    Kemtufy  v.  Lit.  452 

S.  Tha  death  of  a  partner^  af  itadf, 
worki  a  dissohitioa  of  the  pavCtter- 
ihip ;  and  the  m«re  want  of  notice 
doM  act,  it  s«Mia»  make  th#  Mate 
of  the  deMMied  paitn^  MAt  t»tbe 
d^ft  of  the  ooartitMliig  pittMrs. 
S^dkfifom  «f  Urn  Mrriiriag  fort- 
nan  felui  OteOBtOr  of  the  dcMMfed. 
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See  ExxcuTOBv  —  Agreement,  — 
Debtor  avd  Creditor. 

PATENT. 
See  IvjUKcnov. 

PENSION. 

A^  by  marriage  tettlement*  covenants 
for  payment  within  four  years,  to 
the  tmtteet,  of  a  sum  of  jS4000, 
the  diTidends  whereof,  and  of  other 
lands  thereby  settled,  are  made 
payable  to  himself  for  life.  He 
afterwards  obtains  a  pension  from 
Government,  by  warrant  of  the 
Treasury,  made  payable  to  him  and 
his  assigns  by  the  Treasurer  of  the 
Navy  out  of  a  certain  fund,  during 
the  life  of  the  grantee. 

Ji.  subiequently  absconds, being  largely 
indebted  to  the  Crown,  and  not 
baving  paid  the  1^4000  according  to 
the  covenant  in  his  settlement ;  and, 
upon  his  departure,  the  pension  is 
withdrawn  by  Order  of  Council,  and 
the  trustees  of  the  settlement  stop 
the  payment  of  the  dividends  of  the 
other  funds  to  which  he  was  entitled 
for  life  under  the  settlement. 

A»  having  granted  annuities  secured 
by  assignment  of  his  pension  and 
of  these  dividends,  on  a  Bill  by  the 
annuitants  against  the  Treasurer  of 
the  Navy  and  the  Attorney-General, 
for  recovery  of  what  was  in  the 
hands  of  the  former  on  account  of 
the  pension,  and  against  the  trustee 
of  the  settlement  for  dividends  ac- 
crued since  u^.'s  departure ;  held, 
as  to  the  first,  that  this  Court  has 
DO  jurisdiction;    and,    as    to    the 


second,  that  the  trustees,  who  had' 
no  notice  of  the  assignment,  were 
entitled  to  retain  the  dividends  in 
satisfaction  of  the  covenant;  and 
the  Bill  was  therefore  dismissed 
against  all  the  Defendants.  Priddy 
V.  Rose.  Page  86 

The  equity  of  the  trustees  was  to  stop 
the  dividends,  not  only  immediately 
on  failure  of  performance  of  the  co- 
venant, but  at  any  time  after,  at 
their  discretion.  Ihid. 

The  assignee  of  a  chose  in  action 
takes  it  subject  to  all  the  equities 
to  which  it  was  liable  in  the  hands 
of  the  original  grantee.  Ihld> 

Qusref  Whether  the  pension  from  Go- 
vernment in  this  case  is  assignable 
within  the  policy  of  the  law.     Ihid, 

Qu^ret  As  to  the  right  of  the  Crown 
to  retain  the  pension  in  discharge  of 
a  debt  due  from  the  grantee  in  a 
different  capacity  from  that  in  which 
it  was  granted  him.  Ilnd, 

See  Jurisdictiok. 

PERPETUITY. 
See  Will. 

PLEA. 

1.  Defendant  baring  pleaded  in  bar 
to  part  of  the  relief  sought  by  the 
Bill,  and  answered  as  to  the  re- 
mainder, is  not  entitled  to  an  ordep 
to  put  the  Plaintiff  suing  at  law  to 
his  election. 

A  Plea  cannot  be  considered  as  an  an- 
swer  for  such  a  purpose*  F'uber  v. 
Mee.  45 

2.  Plea  of  bankruptcy  to  a  Ull  by  heir 
at  law  against  deviiee;  over-ruled 
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at  bad  in  point  of  form»  not  averring 
distinctly)  and  in  succession)  the 
facts  upon  which  the  bankruptcy 
rested. 

Not  su£Bcient»  for  the  purpose  of  such 
a  plea,  to  state  that  the  Plaintiff 
was  duly  found  a  bankrupt  under 
the  comnussion. 

Expectancy  of  an  heir  either  pre- 
sumptive or  apparent)  not  an  in- 
terest or  possibility  capable  of  being 
made  the  subject  of  contract. 

Estate  descended  after  the  bargain 
and  sale  of  the  commissioners,  and 
before  certi^cate,  is  the  property  of 
the  bankrupt)  and  does  not  vest  in 
the  assignees)  except  by  a  subse- 
quent assignment.  Carleton  v.  Leigh- 
ton. .  Page  667 

POWER. 
See  Baron  and  Feme,  —  Shipping) 
—  Will. 

PRACTICE. 

1 .  Although)  in  cases  in  the  nature  of 
waste)  an  injunction  will  sometimes 
be  granted  exparte  even  after  ap- 
pearance) yet  if)  in  such  a  case)  an 
injunction  has  been  obtained  for  de- 
fiiult  of  appearance)  and  it  turns  out 
that  an  appearance  had  in  fact  been 
entered  at  the  time  when  the  injunc- 
tion was  moved  for,  the  order  will 
be  discharged.  Harrison  v.  Cock^ 
erelU  \ 

2.  Affidavit  in  support  of  Injunction 
admitted)  after  Answer)  to  prove 
an  allegation  in  the  Bill  as  to  acts 
of  the  parties  neither  admitted  nor 
denied  by  the  Answer ;  but  such 
affidavit  not  to  be  allowed  in  con- 


tradiction to  the  Answer.  Morgan 
V.  Goodt.  Page  10 

S.  Where  a  Caveat  has  been  entered 
against  the  Inrolment  of  a  Decree, 
it  stays  the  signing  for  twenty, 
eight  days  after  notice  given  of  the 
docket  having  been  presented  for 
signature :  and  the  twenty-eight 
days  are  twenty-^ght  ckar  days. 

In  strict  practice)  the'  Docket  ought 
not  to  be  presented  until  after  the 
order  to  inrol  nune  pro  tune  hal  been 
obtained)  and  actually  passed  and 
entered. 

Upon  both  these  grrounds  the  Iniolinent 
of  a  Decree  made  under  contrary 
circumstances  was  vacated)  and  leave 
given  to  the  other  party  to  prosecute 
their  appeal.     Robinson  v«  Newdicim 

IS 

4.  Service  on  the  Clerk  in  Court  of  a 
docket  having  been  presented  'for 
signature)  is  sufficient  service.    IM, 

15 

5.  Petition  of  appeal  not  heing  answer- 
ed till  the  day  after  it  has  been  pre* 
sented  not  to  prejudice;)  the  party 
being  strictly  entitled  to  have  it  an- 
swered immediately.  Jhiel^ 

6.  Motion  for  special  injunction  to  re- 
strain Defendant  ( Plaintiff  at  law) 
from  suing  out  execution  upon  a 
judgment  obtained  by  him  in  hit 
action  previous  to  the  common  in* 
junction  being  obtained)  refuted)  as 
contrary  to  practice)  the  Court  only 
granting  such  special  injuction  in 
cases  where  the  Plaintiff  has  had  no 
opportunity  of  obtaining  the  common 

injunction. 
The  Defendant  (Plaintiff  at  bm)  sub- 
sequently)    on   the  day  "when  the 
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common  iayunciioo  might  othftrwise 
h«t«  been  obtainedy  puts  in  a  demur- 
rttCf  which  It  offrHnded ;  sod  to  the 
mean  time,  pending  the  demurrer, 
lh«  PUilltiff  i»  taken  in  execution ; 
after  which*  md  immediafeely  on  the 
oTeMnding  of  the  dtmurreri  the  oom- 
non  injuactioii  is  obtained*     Upon 
an   a{4ilicatioo   to    discharge    the 
Fbinliff  out  of  cuitodyy   on  the 
gioomd  that,  the  demurrer  being 
over-rttIed»  the  parties  are  entitled 
to  be  replaced  in  thentuatioo  they 
would  have  been  in  if  no  demurrer 
had  been,  filed,  and  by  analogy  to 
the  case  of  goods  taken  in  eiecution ; 
.    the  application  being  opposed  on  the 
.    ground  that  the  parties  would  not, 
by  granting  it,    be  placed  in  the 
situation  in  which  they  would  other- 
wise have  stood,  since  the  judgment  I 
httd  bectt  satisfied  by  the  taking  in 
executmt  «ukU  if  now  discharged, 
the  debt  would  be  gone ;  Ordered^ 
that  the  Plaintiff  be  discharged  on 
undertaking  again  to  confess  judg- 
noentf  so  that  be  might  not  after- 
wards say,   the  existing  judgment 
and  debt  had  been  satisfied  by  the 
execution  from  which   he  was  so 
.    dischaiqged*     FranUyn  w*  Tionuu. 

7«,  Amendment  of  Bill,  after  ex«ep. 

tipns  allowed,  and  Dot  answered, 
.    docs  notprqndice  an  injunction  pre* 

viQOsly    obtained*      Therefore,    a 

mp^noa  of  oourse  for  leave  to  amend, 
,..mA  thtt   Defirodant   may  answer 

amaodaputa  nn&  aweptions  together. 

Difper  ▼.  DnroMi.  465 

$•  C^^  Cor  aequesmtioa  made  upon 

the    retum  to   a  ^gW  diitrinfos 


issued  uader  a  decvee  for  payment 

of  OQStS. 

Such  an  order  is  only  an  order  mii  in 
the  first  instance.  LowUn  ▼•  Major 
rf  Cohhiimr.  Page  54S 

9»  Form  of  Airingas  regolar ;  bnng 
to  appear  and  answer  contempt 
merely  ;  (not  ad  g^mfareadam  et 
foivinditm,)  but  the  cause  for  wfaicL 
it  issued  being  specified  by  indorse- 
raeot.  nU. 
Return,  •*  Isauea  Mr*,''  also  regular. 

^JUd. 
Attachflsent  by  the  Plaintifia  in  the 
Lord  Mayor's  Court  on  property  of 
the  Defsndanit  in  die  hands  of  a 
garnishees    Deiendaat,  residtng  at 
U^mtmrgi,  if  .not  sommoiied,  and  a 
.  veadict  is  obtained  by  the  Plaintiffs, 
by  virtue  of  which  the  money  is 
paid  them  oo  their  giving  security 
to  restore  the  same  in  caae  the  De- 
fendant shaQ,  within  a  year  and  a 
day,  appear  and  give  ball  to  answer, 
&c.  accordis^  to  the  custom. 
Defendant  appears  and  pleads  to  the 
jurisdiction.     Plaintiffs  reply j  and 
Defendant  joins  issut  as  to  part, 
and  demurs  to  the  other  part,  of  the 
replifation  i  and  obtains  judgment 
both  on  ai:gumcnt  of  the  dcmwtr 
and  afterwards  on  trial  of  the  lasae. 
In  the  interval  between  the  two  jadg- 
mentSf  PlaintiSs  prea^t  a  pcutmn 
to  the  IfOrd  Chanoellor  finr  a  cam- 
mission  and  writ  of  error,  whidi  src 
granted*    Defendant  now  nmves  lo 
supersede  both  the  opmBiissJOu  aud 
writ — .  and  the  same  are  accordini^ 
superseded  on  the  ground  of  misre* 
presentation  iir  the  petitioo  on  whidi 
they  issucdi   by  which  ji  was  al« 
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leged,  first,  that  tbe  Defbfidant  had 
been  summonedy  when  no  sums  had 
issued ;  secondly,  that  the  validity 
of  the  Defendant's  plea  had  been 
argued  op  a  demurrer  to  the  repli- 
cation ;  making  no  mention  of  the 
Defendant  having  joined  issue  as  to 
part,  which  issue  had  not  been  tried 
at  the  time  of  presenting  the  petition 
—and  other  misrepresentations. 

The  motion  was  further  supported  on 
the  ground  of  the  commission  and 
¥rrit  having  been  sued  out  merely 
for  d^y,  as  was  manifest  from  the 
Phuntiffs  not  having  proceeded  iliere- 
in  "-^  it  being,  also,  contended  that, 
if  the  Court  would  not  supersede 
then,  the  Defrniknt  ought  to  be  at 
liberty  to  take  out  execution  not- 
withstanding ;  such  proceedings-  not 
amottntittg  to  a  ctstet  nacutio^-^M 
to  wUdi,  q9Uin.    Trmid  v*  Schmidt* 

Page  69& 

See  CsAttiTABLB  UaBS,  —  Injukc- 
nav,  —  Plba,  ^-  Vbvdor  and 

PuaiOHASSR,   —    iMFAMTy  —  De- 

liuiivfty  —  PuBLicATioir  or  De- 
l*o«moifB,  —  Lunacy,  —  Costs, 

—  DSORBB,  —  ReCBITBR* 

PRINCIPAL  AN»  SURETY. 
1.  Cohmetof  a  regiment  having  taken 
a  bond  of  indemnity  from  his  agents, 
with  another  as  surety,  in  respect  of 

41  charges,  Sec.  to  which  he  nay 
become  liable  by  their  de&ultf  the 
agents  having  afterwards  become 
bankrupt  I  and  government  having 
l^ven  notice  to  the  representatifes 
of  the  Colonel  (deceased)  of  a  de- 
mBXkd  upoi>  the  Colonel^s  estate  by 
virtue  of  aii  unliquidated  acobunt: 


a  biU  by  the  repreaentadtes  of  the 
Colonel  against  the  tepveaentatsves 
of  the  surety,  to  pay  the  balancftdue 
to  government,  and  also  to  set  aside 
a  sufficient  sumoutof  €heir  testator's 
estate,  to  answer  future  coutngent 
demands,  though  attempted* to  be 
supported  upon  the  principle  of  a 
hSl  qtui  iim^if  dismissed  widi  ooits« 
Jintrobui  v.  Damd$on.       Page  569 

%•  In  the  case  of  an  ordinary  nR>Bey 
bond,  there  is  no  distinedon,  upon 
the  face  of  it,  between  prmeipalmnd 
surety.  5^rdx,in  the  case  of  an  indem- 
nity bond,  where  the  surety  expressly 
stipulates  for  the  act  of  his  principal. 
Ibid,  578 

8.  A  surety  may,  in  equity,  compel 
his  principal  to  relieve  him  of  his 
liability  by  payment  of  the  debt. 
Ibid.  579 

See  Debtor  and  Creditor. 

PRIZE, 
See  SuipPiNo. 

PRODUCTION  OF  DEEDS. 

On  a  Bill  to  set  aside  a  partition,  on 
the  ground  of  inequality  and  &r  a 
new  partition,  stating  a  valuation 
and  estimate,  the  gross  resdt  of 
which,  without  the  particulars,  were 
contained  in  a  schedule  to  the  bill, 
the  answer  denying  the  accncaqr  qf 
the  valuation,  but  alleging  that  the 
Defendant  was  uhable  to  tet  forth 
in  what  particulars  it  was  inaccurate, 
by  reason  of  such  omission ;.  a  motion 
by  the  Defendant  for  production  of 
the  valuatiou,  and  papere  &c.  relative 
thereto,  refused  with  costs. 

Where- a. Defendant,  seeks  the  pro- 
duction  of  deeds,  ^  *c.  suted  to  be 
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•  in  the  PlaiotiflPs  possession*  the  usual 
course  is  by  filing  a  cross  bill ;  but 
such  a  case  as  the  present  would  not, 
even  if  a  cross  bill  were  filed*  suffice 
to  obtain  an  order  for  the  purpose. 
MUUetbvfMie  v.  Moore.    Page  292 

See  Dbmurbsr. 

PUBLICATION  OF  DEPOSI- 

TIONS. 
On  a  bill  for  examining  witnesses  in 
perpeiuam  ret  mcmoriamf  held  that 
publication  of  the  depositions  should 
not  be  allowed  unless  in  a  strong 
case.     Harrii  v.  CotterelL         678 


R 
RECEIVER- 
1.'  Receiver  appointed*  before  answer,  in 
a  case  of  a  devise  to  four  trustees*  of 
whom  two  declined  to  act ;  all  par- 
ties being  before  the  Court*  and 
consenting.       JBroJie    v.    Barriye* 

695 
2.  Motion  for  a  Receiver*  against  the 

legal  estate*  upon  evidence  in  a  cause 

which  had  not  been  heard*  refused. 

Lloyd  V.  Pastimgbam.  697 

See  DxMUREBE*  —  Dbbtor  and  Cre- 

siTOR*  —  Will*  &c. 

REDEMPTION  OF  LAND-TAX. 

1.  Construction  of  the  Acts  for  re- 
demption and  sale  of  the  land-tax* 
with  reference  to  the  nature  of  the 
biddings  intended  to  be  made*  and 
contract  to  be  entered  into*  under 
the  provisions  of  42  6.  S.  c.  1 16* 

No  express  direction*  lior  any  thing  to 

»5 


be  inferred  aa  to  general  policy  or 
intention*  whether  such  bid<ling8« 
subsequent- to  the  first  bidding*  are 
to  be  public  or  secret*  nor  as  to  the 
particular  form. 

Commissioners  under  the  act  merely 
ministerial.  No  remedy  against 
them*  therefore*  in  this  Court ;  but 
only  by  either  Mandamus  in  the 
Court  of  K.  B.*  (aa  to  which  doubt- 
ful*)  or  suit  in  Exchequer*  in  sndi 
cases  as  are  not  especially  provided 
for  by  the  Act. 

A.  having  bid  60  per  cent*  above  the 
Jint  offer  (publicly  made  according 
to  the  directions  qf  the  act)*  and  B. 
having  subsequently  bid  one  per 
cent.  <*  above  the  offer  of  any  other 
*<  person*'*  qnmre^  if  B.\  offer  be 
valid  and  binding  as  the  highest  offer, 
within  the  words  and  meaning  of  the 
act.    And  it  seems  that  it  is  so. 

But  if  J^.'s  offer  is  invalid*  ^.*s  is  still 
not  **  the  highest  offer*'  within  the 
meaning  of  the  Act.  Still  less  is  B. 
to  be  taken  as  a  trustee  for  A.  in 
such  case.  And  upon  these  grounds, 
a  bill  by  A.  against  the  commis- 
sioners* and  against  B.^  to  have  his 
contract  established*  being  demurred 
to  by  the  commisaiooers*  the  de- 
murrer was  allovred.  IFUBaur. 
Steward.  Page  47i 

2.  No  publicity  required  by  the  Act 
to  be  given  to  any  offer  for  the  pur- 
chase of  land-tax  under  the  I54th 
section*  after  the  original  offer*  notice 
of  which  is  thereby  required  to  be 
publicly  given  in  the  manner  di- 
rected, mi.  495 

3.  No  authority  in  the  Cpurt  of  Chan- 
cery to  compel  the  commiastoners  of 
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iand-tax,  &c.  to  grant  certificates  to  | 
persons  proposing  to  purchase,  in  the 
form    of  schedule   (A),   though  it 
seems  a  mandamus  would  lie  for  such 
purpose.      IViUiams  v.  Steward. 

Fa^e  499 

REFERENCE  TO  A  MASTER. 
^ee  PARTNSRSy  —  Lunacy. 

REGISTRY  OF  SHIPS. 
See  Shippino. 

RELATIONS. 
See  Will. 

RELIGION. 
See    Charitable  Uses,  —  Tolsra- 

TION>  &c. 

REMAINDERS  (CROSS), 
See  Will. 

REMAINDER.MAN. 
See  Tenant  for  Life,  &c. 

REVERSION. 
See  Trust  and  Trustee^  —  Will. 

REVOCATION. 

•Devise  of  real  estates  to  be  sold,  and 
the  produce  applied  in  the  same 
manner  as  the  residue  of  the  personal 
estate. 

Codicil,  not  executed  so  as  to  pass  real 
estates,  revoking  the  bequest  of  the 
residue,  does  not  affect  the  will  as  to 
the  real.      GalHni  v.  Nobie.  .     691 

Set  Debtor  and  Creditor,  —  Ship, 
ping,  —  Will?  Legacy. 


Vol.  III. 


SECRET. 
See  Injunction. 

SEPARATION. 
See  Baron ;and  Feme. 

SEQUESTRATION. 
See  Practfcb. 

SERVICEw 
See  Practice. 

SET-OFF. 
See  Debtor  and  Creditor. 

SETTLEMENT. 
See  Baron    and  Feme,  —  Debtor 
AND  Creditor. 

SHERIFF. 
See  Practice. 

SHIPPING. 
1.  Charter-party  of  affreightment  be- 
tween the  owners  of  the  ship  M. 
and  the  Commissioners  of  Transports 
*<  for  and  on  behalf  of  His  Majesty." 
During  his  continuance  in  the  Trans- 
port service  the  ship  makes  a  cap- 
ture, which  is  condemned  ;  and,  up- 
on petition  to  the  Treasury,  two- 
thirds  of  a  moiety  of  the  proceeds 
arising  from  the  capture  ordered  by 
warrant  from  the  Crown  to  be  paid 
to  the  owners.  These  proceeds  are 
entirely  in  the  discretion  of  the 
Crown  ;  and,  upon  motion  for  pay- 
m^nt  into  Court  of  a  sum  admitted 
by  the  Commissioners  of  Transport^ 
to  be  due  fbr  freight  under  the  char- 

3B    ^^ 
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ter-party,  which  motion  was  resisted, 
on  the  ground  that  the  Commission- 
ers were  eatitled  to  set  o£F  the 
amount  of  the  proceeds  received  by 
the  owners  under  the  warrant ;  pay- 
ment was  ordered  accordingly ,  with- 
out prgndice  to  the  question  of 
ownership.     Tburgar  ▼.  Morley, 

Page  20 

2.  The  Bill  of  Sale  passes  the  absolute 
property  in  a  ship  at  sea,  subject  only 
to  be  divested  in  case  of  the  indorse- 
ment on  the  certificate  of  registry 
not  being  made  within  ten  days  after 
the  return  of  the  ship  to  port. 

Power  of  Attorney  to  sign  an  indorse- 
ment on  the  certificate,  not  revoked 
by  bankruptcy  of  the  vendor  subse- 
quent to  the  execution  of  the  power, 
but  previous  to  the  indorsement; 
being  a  power  only  to  do  a  mere 
formal  act,  which  the  bankrupt  him- 
self might  have  been  compelled  to 
execute  notwithstanding  his  bank- 
ruptcy, and  for  a  valuable  consider- 
atioA* 

Therefore^  in  this  case,  the  indorsement 
on  the  certificate  being  made  within  ! 
the  ten  days  nnder  a  power  of  attor- 
ney, the  grantor  of  which  had  since 
become  bankrupt :  Held  a  sufficient  j 
compliance  vrith  the  terms  of  the| 
Registry  Act.      Dix9m  v.  Ewmrt. 

822', 

SOLICITOR.  I 

!•  Order  to  dismiu  a  BiU,  with  costs 
to  be  pdd  by  the  Plaintiff's  Solicitor, 
tlie  Bill  having  been  filed  without- 
•pedal  aatbority  firom  the  Pbintiff. 
A  Soiichor  nay,  in  the  exercise  of  the ! 
feaeni  aothority  given  him  by  his 

«5 


client,  defend  a  iuit,  hot  cannot 
institute  one  vrithont  a  special  au- 
thority for  tlie  ptnrpoae.  Wngkt  v. 
iJastk.  iV  1^ 

2.  Reference  of  n  BoKcitor'f  bitt  of 
con  to  be  taxed  upon  the  appHci- 
tion  of  one  of  two  Trustees  and  £x- 
cctttora  by  whom  he  had  been  em- 
ployed in  the  conduct  of  the  came 
and  in  other  matters  relating  to  the 
the  Executorship  —  the  Executor 
making  the  application  ntk  havnig 
acted,  and  his  actuig  Co-Executor 
refusing  to  consent  to  die  application 
—-the  bill  having  been  long  since 
paid  by  the  acting  Executor-— but 
unknown  to  the  parties  beneficially 
interested  —  and  no  settlement  of  the 
Executorship  accounts  Imkig  been 
made,  notwithstanding  repeated  ap- 
plications, mitil  ktdy,  and  die  Ctstmy 
que  tnuU  (one  of  them  a  mamd 
woman)  having  executed  a  release  to 
the  Executors. 

Motion  on  behalf  of  the  Solicitor  to 
discharge  the  order  of  reference  re- 
fused — the  Ctthef  qme  irwst  having  a 
right  to  use  the  name  of  his  Trustee 
for  the  purpose  of  taxation,  and  the 
release  to  the  Executors  not  oper- 
ating to  prevent  him  from  proiecat- 
ing  i^^ainst  the  Solicitor  die  reoKdv 
given  him  by  starate.  Btmati  v. 
Lame,  295 

JIfir  TkusT  Ain>  TlicaTKK,  '->  ImrAvt. 

SPECIFIC  PERFORJhIANCE. 
See     AoUBMBiT*  —  VKsrsoK     asd 
PuKTHaira. 

SPECIFICATION. 

^     IXJWCTIOK. 
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TENANT  POR  LIFE,  and  RE- 
MAINDER.MAN. 

On  a  bill  hj  infant  tenant  in  tail,  a  re- 
ceiver was  appointed,  with  an  order 
to  keep  down  the  mterest  of  incam- 
brances  out  of  the  rents.  He  kept 
down  accordingly  the  interest  of 
all  but  oue  mortgage^  the  inte- 
test  of  which  (belonging  to  in- 
fants) was  never  applied  for,  except 
a  small  portion  for  maintenanoey  the 
residue  of  the  rents  being  paid  into 
Court  to  the  credit  x)f  the  cause. 
Tenant  in  tail  coming  of  age,  suffers 
a  recover^r,  and  resettles  the  estate, 
and  afterwards  dies.  The  Master, 
by  his  report,  having  certified  that 
the  deceased  was  not  bound,  while 
tenant  in  tail,  to  keep  down  the  in- 
terest of  the  incumbrances,  and  con- 
sequently that  the  rents  paid  into 
Court,  during  that  time,  belonged 
to  his  personal  representatives ;  the 
party  claiming  to  be  entitled  to  the 
estate  under  the  settlement  petitioned 
for  leave  to  except  to  the  report,  on 
the  following  grounds.  Firsts  that 
in  the  case  of  an  infant  tenant  in 
tail,  the  interest  of  incumbrances 
ought  to  be  kept  down  out  of  the 
rents ;  2dly,  That  the  direction  to 
the  receiver  to  keep  down  the  inte- 
rest, amounted  to  an  appropriation 
of  so  much  of  the  rents  to  that  pur- 
pose ;  and,  3dly,  That  the  deceased, 
by  not  claiming  the  fund  when  of 
age,  showed  an  intention  that  it 
should  be  so  appropriated.  But  it 
was  held,^rx/,  that  the  general  ques- 
tion could  only  arise  in  favour  of  a 
remainder'man  or  reversioner,  and  all 


such  rigbta  were  in  this  case  barred 
by  the  recovery ;  2dly,  that  the  order 
was^  not  meant  to  vary  the  rights  of 
the  real  and  personal  representatives, 
but  to  prevent  the  incumbrancers 
firom  being  prejudiced  by  the  Court- 
taking  the  estate  into  ita  custody^, 
and  also  to  protect  the  estate  from 
hostile  proceedings  on  the  part  of 
the  creditors ;  and  did  not  amount 
to  an  appropriation ;  and,  lastly,  that 
there  was  nothing  in  the  circum- 
stances to  alter  the  character  of  the 
property,  which,  consisting  of  rents 
paid  into  Court,  and  neither  applied 
in  payment  of  interest*  nor  appro- 
priated for  such  payment,  was  per- 
sonal estate,  and  to  be  dealt  with  as 
such.     Bcriie  v.  Ear!  of  jibwgJon. 

Page  5m 
TIME. 

See  Vendor  and  Purchaser, -— De- 

MURREU^  —  DeSTOR    AND   CREDI- 
TOR. 

TITLE. 
See    Vendor    and    Purchaser^  — 
Practice. 

TOLERATION. 

1  •  It  was  not  intended  by  the  legisla- 
ture, in  passing  the  53  Geo.  S.  r.  160«9 
to  make  any  alteration  of  the 
common  law  respecting  the  objects 
of  that  statute.  AUorneyGeneral 
V.  Pearson.  399 

2.  The  object  of  the  Toleration  Act 
was  only  to  repeal  certain  penal  laws 
therein  mentioned,  leaving  the  Com-, 
mon  Law  as  it  stood  with  respect  to. 
all  Common-Law  offences  against 
religion* 

SB  2 
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The  Stat.  9  &  10  IT,  3.  c  32,. de- 
clares •*  the  denial  of  any  one  of  the 
persons  of  the  Holy  Trinity  to  be 
God"  to  be  an  offence  against  the 
Christian  Religion,  jitiomey' Gene- 
ral y.  Pearson.  Page  405 

3.  Blasphemy  was  an  offence  punish- 
able at  Common  Law  before  the 
8Ut.  9  6;  10  W.^.e.  32.,  and  that 
statute  does  ilot  take  away  ihe  Com- 
mon-Law punishment  for  blasphemy. 
Ibid.  407 

4«.  The  act  53  Geo.  3.  c.  160.  extends 
only  to  the  repeal  of  the  clause  in 
the  Toleration  Act,  and  the  other 
statutes  therein  referred  to,  but  leaves 
the  Common  Law  where  it  was. 
Ibid.  408 

See  Charitable  Uses,  —  Trust 
AND  Trustee,  —  Deed,  —  Con- 
struction OF. 

TRADE. 
See  Debtor  and  Creditor. 


TREASURY. 
See  Pension. 

TRUST  and  TRUSTEE. 
1.  Testator,  seized  in  a  fee  of  moiety 
of  an  estate  at  Zr.,  and  in  possession 
of  the  other  moiety  as  tenant  from 
year  to  year  to  Si.  J.  College^  (his 
lease  from  the  College  having  ex- 
pired,) gives  to  his  wife,  durante 
viduitatet  **  all  that  his  messuage  or 
tenement,  with  the  farm  and  lands  kt 
.  j^t.,  and  all  his  estate  and  interest 
therein,  she  paying  the  rent  reserved 

to  St.  J.  Coiiege,*'  Sec.  The  widow, 
after  his  death,  obtains  a  new  lease, 
and  subsequently  purchases  the  re- 
version of  one  to  whom  it  had  been 


conveyed  by  the  College  under  an 
Act  of  Parliament.     Heldf  that  the 
renewed  lease  was  taken  subject  to 
the  trusts  of  the   wiD,  and  those  in 
remainder  to  contribute  to  the  fine 
paid  by  the  widow  in  proportions  to 
be  settled  by  the  Master. 
lield^  that  the  purchase  of  the  rever- 
sion,    not    from   the    College^  but 
from  the  person  to  whom   it  had 
been  conveyed  by  the  College,  was 
not,  under  the  circumstances,  tabe 
taken  subject   to  the  trusts  of  the 
wiU. 
Qjuare,  If  the  purchase  had  been  from 
the  College  itself.     Ramdali  v.  Rjw 
ulh  Page  190 

2.  Conveyance  of  an  esute  to  D»  by 
way -of  security  for  the  r^ -investment 
of  a  specific  sum  of  stock,  and  for 
payment  of  the  dividends  in  the  mean 
time,  with  a  power  of  sale  in  case  of 
default. 
Under  this   deed,  Z>.,  is  a  trustee  for 
the  party  making  the  conveyancf, 
and,  as  such,  disabled  from  purchas- 
ing for  himself  so  long  as  he  conti- 
nues to  be  a  trustee   without  the 
consent   of    his    eettuy    que   trvt* 
Therefore,  the  esute  being  put  up 
to  sale  by  auction,  at  which  C.  as 
agent  for  D,  was  the  only  bidder, 
and  it   was   knocked   dovni  to  him 
accordingly,  the   sale   was  decreed 
not  to  stand,  although  no  evidence 
of  fraud  or  undervalue ;   and  not  to 
be   supported  by  evidence   of  the 
Plaintiff's  having   known  and  ap- 
proved of  the  sale  taking  place,  and 
afterwards  attempting  to  damp  it, 
nor  of  a  previous  conversation  with 
her  attorney  in  which  tbe  Utter  ex- 
horted the  porchater  to  bid  a  good 
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price  for  the  estate  to  keep  up  the 

*    sale. 

QiutrCf  If  C  had  purchased  for  him- 
self, and  not  for  D»9  whether  the 
sale  could  have  been  supported  ;  he 
being  present  in  the  character  of 
Solicitor  for  2).  the  vendor.  Dowries 
▼.  Graxehrook,  Page  200 

3.  The  Court  will  not  execute  a  trust, 
in  its  nature  illegal.  .  jittorney-Genc- 
ral  V.  Pearton,  399 

4.  The  principle  of  public  policy  does 
not  extend  to  the  case  of  Dissenters, 
so  as  to  prevent  the  Court  from 
sanctioning  the  appointment  of  a 
Minister  to  a  congregation  for  a 
limited  period,  and  not  for  life,  pro- 
vided such  be  the  usage  of  the  mem- 
bers, or  the  provisions  of  the  ori- 
ginal  trust.      Ibid*  402 

See  Barox  a^d  Feme,  —  Charit- 
AB  LE  Uses,  —  Will,  —  Deed,  — 
Construction  of, — Agreement, 
"-^  Debtor  and  Creditor. 


U 
USE. 


See  Legacy- 


vendor  AND  PURCHASER. 

1.  Agreement  to  purchase,  established 
upon  a  correspondence  referring  to 
the  terms  of  fuch  agreement.  Ogil^ 
we  V.  Foljambe.  53 

%  Parol  evidence  is  admissible  to .  ex- 
plain'the  fubject-uiatter  of  ail.  agree- 


ment,   although    not   to   vary   the 
terms.  Ogihie  v.  Foljambe*  Page  53 

3.  Provided  the  name  be  inserted  in 
an  instrument  in  such  a  manner  as 
to  have  the  effect  of  authenticating 
it,  the  requisition  of  the  act  with 
respect  to  signature  is  complied 
with,  and  it  does  not  matter  in  what 
part  of  the  instrument  the  name  is 
found.     Ibid* 

4.  The  right  to  a  good  title  does  not 
grow  out  of  the  agreement  between 
the  parties,  but  is  given  by  law ; 
but  a  purchaser  may  waive  his  right 
by  going  on  with  the  agreement 
after  he  has  full  notice  that  he  is  not 
to  expect  a  good  title.     This  is,  in 

'  such  case,  matter  of  notice,  and  not 
of  contract.     Ibid. 

5*  If  the  vendor  of  a  leasehold  interest 
means  to  sell  without  producing  his 
lessor's  title,  he  ought  to  declare  it. 
Ibid. 

6.  There  may  be  waiver  without  any 
specific  contract,  as  in  cases  of  car- 
riers, partners,  &c.     Ibid.*^ 

?•  Verbal  declarations  of  an  auctioneer 
at  the  time  of  sale  not  to  be  received 
in  contradiction  to  the  printed  par. 
ticulars.  But  qiutre  as  to  the 
e£Fect  of  personal  information  of  a 
mistake  in  the  particular.     Ihid* 

8.  Quare,  Whether  even  a  covenant 
against  incumbrances  will  extend  to 
protect  a  purchaser  against  incum- 
brances of  which  he  has  express 
notice.     Ibid. 

9.  On  a  bill  for  specific  performance, 
the  questions,  whether  time  was 
originally  of  the'  essence  of  the  con- 
tract, and  whethcfy  being  so»  the 
Defendant  has  done  any  act  whinre* 
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by  lie  has  waired  it  as  a  ground  of 
ob^ction  to  the  performance^  are 
questions  depending  on  cvidencet 
and  not  to  be  decided  except  upon 
the  hearing. 
Motion  for  an  injunction  to  restrain 
proceeding  in  an  action  for  itoovtry 
of  the  deposit^  opposed  upon  that 
groundy  and  upon  the  ground  of 
other  objections  to  the  title^  which 
could  not  be  disposed  of  except  at 
die  hearingy  was  therefore  granted. 
Levy  y.^Liiulo.  Page  SI 

10.  On  a  bill  by  vendor,  foa*  specific 
performances  with  an  allowance  to 
the  Defendant  by  way  of  compens- 
ation for  a  part  of  the  estate  to 
which  the  Plaintiff  is  unable  to  make 
a  good  title ;  the  Defendant  baring 
taken  possession  under  the  agree- 
menty  one  of  the  terms  oi  which 
was,  **  that  immediate  possession 
should  be  given  ;"  and,  in  the  course 
of  dbputes  which  arose  subsequently 
as  to  the  tide  to  this  part  of  the 
estate,  having  been  turned  out  of 
the  possession  so  taken ;  heU^  that 
the  vendor,  in  so  turning  him  out  of 
possession,  has  abandoned  his  right 
to  a  specific  performance ;  and  the 
bill  dismissed  accordingly:  without 
going  into  the  question  as  to  the 
materiality  of  the  defective  part. 
KnatchhuH  v.  Grueber.  124 

11.  Where  a  man  contracts  to  pur- 
chase, on  the  faith  of  the  vendor's 
having  a  good  tide,  he  has  a  right 
to  have  the  tide  sifted  to  the  bottom 
before  he  can  be  called  upon  either 
to  accept  an  indemnity,  or  compens- 
ation for  a  defect,  or  to  abandon 
the  contract.    KiJ.  137 


12.  Equity  doea  oot  compd  a  pur- 
chaser  to  take  such  a  dtk  as  a  wilf- 
iag  purchaser  might  be  satisfied 
with.  But  the  Court  wiH  esqaire 
whether  a  title  can  be  bad^  andt  if 
the  dtle  is  defective  aa  jto  part*  there 
it  na  principle  of  equity  more  arti- 
ficial than  that  which  caBt  on  the 
Court  to  diDcide  whether  the  pur- 
ehaser  shaU  be  bound  to  take,  with 
any  and  what  compenaatioiL  Km&ub* 
Ml  V.  Grueher.  P^e  liO 

IS.  On  a  contract  for  sale  of  aa  Estate, 
where  by  the  terms  o£  the  contract 
the  IHirchaser  is  to  be  let  into  im- 
mediate posarasion,  aad  a  qaesdoa 
afterwards  arises  as  to  a  part  to 
which  no  title  can  be  mado^  the 
Vendor  cannot  turn  the  Purchaser 
out  of  possession,,  and  retain  to  him-, 
self  the  beoffit  of  the  contract. 
Bid.  144 

14..  Tlie  Court  of  Chaaoery  does  not 
warrant  the  title  af  an  eatate  which 
is  purchased  under  its  directions. 
Toulmin  v,  Steere*  22S 

15.  Specific  performance  decreed,  with 
costs,  in  a  case,  where  the  Defend- 
ant, objecting  to  dde,  had  been 
served  with  nodce  of  a  prior  deasioo 
in  a  different  cause  in  favour  of  die 
same  dtle,  against  a  similar  ob^ec-. 
tion.     Bhcoe  v.  Wilis.  456 

16.  Purchaser  not  to  pay  interest  on 
the  deposit,  even  where  be  has  ren- 
dered a  suit  necessary  by  refusing  to 
perform  the  contract  on  the  graoad 
of  an  objection  to  the  title,  which, 
eoultf  not  be  suppovted.  Ai^u 
'y.  Robinson.  694 

17.  SpeciAc  pmfnraiiiiMTi  decraad 
ilgmst  a  pmhMT  ai  a  poUk  que-. 
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tiofit  wbere  the  repreacBtattibn  in  the 
pMticiilars  of  sale  (complained  of  as 
eiiculated  to  mislead)  was  so  vague 
and  indefintte  that  it  ought  to  have 
iftt  the  pufchM^r  on  making  pre- 
vions  enquiry.    Trower  v.  Netifcome* 

Pi^e  704 
See   AQtLfSikLi»Tt  —  Trust   and 
•TftusTfiE,  —  Noncit^  —  Prac- 
tice. 

VERDICT. 
See  Injunction. 

VESTING. 

1.  Testator  gives  fafis  personal  estate  to 
trustees,  upon  trust  to  pay  the  in- 
terest to  his  daughter  E.  S.  for  her 
life»  and  after  her  decease^  to  pay 
and  divide  tlie  principal  among  the 
children  of  his  said  daughter,  and 
the  issue  of  a  deceased  child,  8«  she 
should  appoint,  and  in  default  of  ap« 
pc^nttiient  to  go  to  and  be  equally 
divided  among  them ;  and  if  but  one, 
then  to  such  only  child ;  the  por- 
tions of  8on3  to  be  paid  at  their  re- 
spective ages  of  twenty^cme,  tnd  of 
daughters  at  their  respective  ages  of 
twenty-one,  or  nciarrii^e.  If  no 
issue,  or  all  die  before  their  re- 
spective portions  become  payable, 
then  over. 

The  shares  are  so  given  as  to  vest  im- 
mediately in  the  children  of  Em  S. 
thoogh  liable  to  be  divested  by  all 
dying  under  twenty-one,  without 
iisQe. 

The  sbare  of  aohild  so  dying  was  there- 
fere  held  to  pass  to  its  r^resenta- 
tive.     Siey  v.  Barnes.  8S6 

%•  A  devise  over^  tipon  a  contingency, 
doea  not,  of  itaet^  prevent  the  shares 
from  vesting  in  the  mean  time,  pro- 


vided the  words  of  bequest  be  in 
other  reelects  sufiotet  to  pass  s 
present  interest,  although  sudh  a  de- 
vise over  of  the  entirety  may  be 
called  in  aid  of  other  etrcumstances 
to  shew  that  no  present  intereifc  waft 
intended  to  pass.     Siey  v.  Barnes. 

Page  S42 

S.  The  analogy  from  cross  reflsainders 
applies  only  where  the  nature  of  the 
devise  over  is  «ueh  Us  to  raise  the  im- 
plication of  a  survivorship  I  B6t  to 
the  question  whether  the  shares -^o^ 
or  do  not  vest.     Ibid^  944* 

4.  D^ection  for  payment  at  twenty- 
ooe  does  not  postpone  vesting  even 
in  the  case  of  a  commoa  iegaey ; 
and  still  less  in  ^  case  ti  a  rHidue. 
Ibid. 
See  Will* 

VOLUNTARY  SETtLEMENT. 

1.  Covenant  in  marriage  artides  in 
favour  of  a  stranger  held  merely  vo- 
luntary, and  not  to  be  supported  by 
the  marriage  consideration.  Sutton 
V.  Cbetwynd.  249 

%  A  voluntary  deed,  once  perfected, 
cannot  be  revoked  at  pleasure,  even 
though  the  maker  has  retained  it  in 
his  own-  custody.  Aiid  where  the 
deed  is  in  execution  of  a  power,  the 
mere  attempt  to  vary  its  dbpositions, 
cannot  of  itself  prove,  that  the  omis- 
sion of  a  power  of  revocation  in  tlie 
deed  creating  the  power  of  appoint- 
ment was  occasioned  by  fraud  or 
mistake.     IVorrall  v.  Jacob.       S70 


W 

WAIVER. 
See  Vendor  and  Purchaser. 
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WASTE. 
See     Injukction,    Eoclssiastical 

WEST  INDIES. 
See  Will.  . 

WARRANT. 
See  PiNSlON. 

WILL. 

1.  Derise  to  R.  subject  to  the  pay. 
'flmt  of  legacies  of  j£200  each,  to 
the  Testator's  three  nephews,  to  be 
paid  as  soon  as  the  Legatees  should 
arrive  in  Englimd^  or  claim  the  same, 
proTided-  they  should  arrive  or  claim 
within  three  years ;  if  two  only 
should  arriye  or  claim  within  the 
time  aforesaid*  each  to  have  ^^250  ; 
if  one  only,  4^400;  the  remainder, 
in  either  case,  to  hSl  into  the  residue 
of  his  estate ;  and,  if  neither  should 
arrive  or  claim  within  the  time  afore- 
said, then  £500  (part  thereof)  to 
fall  into  the  residue  of  his  estate. 
Held,  the  condition  not  performed 
by  one  of  the  Legatees  arriving  in 
England  and  making  his  claim  after 
the  time  specified,  although  ignorant 
till  then  of  the  will,  or  of  the  TesU- 
tor's  death,  and  no  advertisement  for 
Legatees.       Burgess   v.    Rohineon* 

Page! 

2.  The  jf  500  having  been  invested  in 
stock  in  pursuance  of  an  order  made 
on  the  application  of  the  Defendant, 
the  Trustee,  the  Plaintiff,  who  was 
entitled  thereto,  not  having  appeared 
or  consented  to  such  investment; 
held,  nevertheless,  an  appropriation, 
and  the  Plaintiff  entitled  to  the  stocky 


and  all  benefit  accrued  from  the  rise 
thereof.      Burgese    v.   RMnson. 

Page  9 

S.  Testator  appoints  A*  and  B.  his 

.  executors,  together  with  his  wife, 
^  hoping  they  will  be  so  good,  out 
of  respect  to  his  wife,  to  accept  the 
o£Ece."  And  a*  to  ^ubai  mtorldly 
property  be  body  ^  I  dispose  of  the 
same  in  manner  following.''  The 
testator  then  gave  several  specific 
and  pecuniary  legacies,'  but  made  do 
disposition  of  the  residue. 

Held,  that  .the  intention  was  clearly 
expressed,  by  the  clause  requesting 

.  the  executors  to  accept  the  office, 
followed  by  the  declaration  as  to  his 
disposal  of  his  whole  property,  that 
the  executors  should  not  take  the 
residue  beneficially.  Girand  v.  HMn- 
bury.  150 

4.  Testator  direcU  jff9Q,080,  which  he 
has  in  the  S  per  cents.,  to  he  ^firmly 
Jixedi  there  to  remain  during  the 
hfeof  his  wifi?,  for  her  to  receive 
the  interest  $  and  after  her  death 
tohemtbe  same  manner  Jurmiy  fixed 
on  the  infant  W.  C  ^  to  be 
secured  that  he  may  only 
the  interest  during  his  life ;  and, 
after  his  decease,  to  the  hdr  male 
of  his  body,  and  so  on  in  cuccessioa 
to  the  heir  at  law«  male  orfemaJe ;" 
vrith  a  direftion  that  the  principal 
sum  is  never  to  be  broken  into,  but 
the  interest  only  to  bejifcetsed, 
<«  his  intent  being  that  ther^««hoold 
always  be  the  interest,  to  support 
the  name  of .  Colh  as  a  private 
gentleman." 

Though  the  intentioit  be  manilett  to 
give  only  m  life-interest  to  W.  C., 


so 
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yet  there  being  nothing  to  ahew 
that  the  word  "  heu:  male"  was  not 

.  uaed  in  a  strict  technical  aense^  held 
that  W.  C.  took  the  absolute  in- 

.  teresty  the  words  being  such  as 
would  create  an  estate  tail  of  free- 
hold property. 

Sew,  if  the  words  «  for  Ufe"  had 
been  added  to  the  words  **  heir 
male,"  in  which  case  the  latter 
words  might  have  been  construed  to 
be  a  mere  Dctiguaiio  persona. 

Heldf  the  declaration  that  the  prin- 
cipal stock  should  not  be  broken 
into>  not  sufficient  to  turn  the  heir 
into  a  tenant  for  life»  being  like  an 
attempt  at  perpetual  restraint  of 
alienation,  which,  in  the  case  of 
landy  would  not  prevent  the  creation 
of  an  estate  taiL  Brltton  v.  Twin^ 
ing  Page  176 

5.  Testator  gives  '<  all  his  stock  of 
cattle,  horses,  andjjburiages,"  to 
his  wife  absolutelfP^and  gives  his 
hna  **  and  itocl  and  crop  ihereon$** 
to  his  said  wife  during  widowhood. 

Heldf  the  live  stock  upon  the  farm 
given  to  the  wife  during  widow- 
hood»  parsed  to  her  absolutely  under 
the  former  clause.  Randall  y^RwulL 

190 

6.  Testator  devises  to  A.  and  B. 
(whom  he  appoinU  his  executors) 
upon  trust  to  sell  for  »uch  purposes 
at  he  shall  hereafter  appoint,  and 
then  directs  his  debts  to  be  paid  by 
his  executors. 

Under  this  devise.  A*  and  B*  are 
authorised  to  seU  for  payment  pf 
debts.  Barker  v.  Tbe  Duke  of 
Devonshire*  SIO 

7.  Testatrix  gives  to  the  minister,  &c. 
Vol.  hi. 


of  Am  £5  per  annun^  Bank  long 
annuities ;  to  the  minister,  &c.  of 
B,  £5  per  annum  like  Bank  an* 
nuities ;  to  the  treasurer  of  C  and 
/>.,  jflOO  long  annuities  stock, 
each ;  to  the  governors  of  E.  jfflQO 
long  annuities  stock ;  and  *<  i^O 
per  annum,  further  part  of  my 
Bank  long  annuities,*'  upon  trust 
to  apply  tbe  interest  and  dividends 
to  and  for  the  use  of  Z«  i>.  till  she 
attams  21,  and  then  to  transfer 
"  the  said  j£30  per  annum  Bank 
long  annoities"  to  the  said  L.  Z).— 
She  then  gives  to  /F.  C.  £1M 
Bank  long  annuities  stock,  and  if  10 
per  annum  **  further  part  of  my 
long  annuities,"  in  trust  for  H*  G* 
—  By  a  codicil,  reciting,  **  Whereas 
I  may  have  made  a  wrong  calcu- 
lation of  the  value  of  my  fortune  in 
the  funds  at  the  time  of  my  decease  ,'* 
she  directs  that  in  case  of  deficiency, 
it  may  be  deducted  out  of  the  re- 
sidue, as  she  would  have  all  her  le- 
gacies paid  to  the  full. 

The  testatrix  was  at  the  time  of  her 
death  possessed  of  only  £SS5  long 
annuities,  and  her  personal  estate 
was  insufficient  to  pay  her  debts. 
Upon  a  question  whether  the  trea. 
surer  of  C  was  entitled  to  a  legicfy 
of  iSlOO  long  annuities  stock,  or 
only  to  jffiOO  to  be  raised  by  tl^e 
tale  of  stock  to  that  amount,  held, 
that  it  was  a  specific  legacy  of  -so 
much  stock,  and  decreed  accord- 
ingly.    Aitomey  Gineral  t.  Grote., 

Page  3K 

«  will  not  to  be  construed  by  some- 
thing dehors,  as  by  the  state  of  the 
property,    where    no     latent    am- 

8  V* 
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biguity."-  Jtiomey 'Generals.  Grote. 

i  Page  SIS 

8.  Testator  gives  to  bis  daughter  B, 
a  leasehold*  hdd  under  the  cor- 
poration of  L.  for  S  lives  and  21 
years  after  the  death  of  the  sur- 
TiTor,  «  for  all  his  esUte  and  in- 
terest therein.'*  He,  gives  other 
parts  of  his  property  to  his  son, 
add  two  other  daughters ;  and  the 
residue  of  his  estate,  real  and  per- 
sonal, to  be  equally  divided  between 
Im  three  daughters  and  his  son; 
with  a  proviso  that,  in  case  of  the 
death  of  any  without  leaving  issue, 
"  the  dying  child  or  children's 
share  or  shares**  should  go  over  to 
and  be  divided  among  the  survivors; 
followed  by  a  clause  that  any  or 
either  of  his  -said  children  who 
should  dispute  his  will  should  have 
no  benefit  from  any  thing  therein 
contained,  but  the  share  or  shares 
therein  before  given  to  him,  her,  or 
them,  should  go  to  the  others. 

B»  enters  on  the  leasehold  griven  her 
by  the  will^  and,  after  the  expiation 
of  the  three  lives,  but  during  the 
twenty -one  years,  which  commenced 
on  the  death  of  the  survivor,  obtains 
a  renewal.  She  then  dies,  after  the 
expiration  of  the  twenty-one  years, 
without  issue,  having  by  her  will 
given  the  premises  to  J.  J.  «<  for  all 
her  estate  and  interest  therein," 
On  her  death,  J,,  the  only  surviving 
child  of  the  testator,  enters  by  virtue 
of  the  proviso  in  his  wiD.  .  J.  J. 
brings  ejectment  and  recovers  pos- 
session ;  abd  afterwards  purchases 
the  reversion  in  fee,  for  which  the 


option  is  g^iven  him,  as  temmt  of  ifm 
premises,  by  the  Corporatioa* 

Held^  That  the  proviso  in  the  wfll, 
with  reference  to  the  subsequest 
dause,  extended  to  all  the  interesU 
taken  by  the  children  under  the  wiD, 
and  was  not  confined  to  the  residue 
only ;  the  meaning  of  the  word 
shares  being  explained  by  that  sob- 
sequent  clause. 

Held^  also.  That  the  renewed  lease 
was  purchased  by  B.  as  trustee  of 
the  term,  and  went  over  to  $,  upon 
her  death  without  issue. 

But,  with  respect  to  the  reversion  in 
fee,  it  was  further  held.  That  «/•  /. 
was  a  purchaser  thereof  for  his  own 
benefit,  there  not  being  enough  in 
the  case  to  extend  to  it  the  prin- 
ciple upon  which  the  renewed  lease 
was  held  to  be  taken  for  the  benefit 
of  those  in  remainder.  Hardman  v. 
Johmiom.  Page  M^ 

9.  Under  a  bequest  of  «  all  debto  due 
and  owing  to  the  testator  at  the 
time  of  his  death,**  a  bond  con- 
ditioned for  replacing  a  sum  of 
stock  sold  by  the  testator  after  the 
date  of  his  wiU,  and  lent  by  him  to 
the  obhgor,  was  held  to  pass ;  the 
day  stipulated  for  the  re-investment 
being  passed  at  the  time  of  hii 
death  ;  therefore  not  comprehended 
in  the  residuary  devise  enumerating 
(among  other  things)  «  his  govern- 
ment stocks  and  funds.  Ess'mgton 
V.  Vashon.  434 

10.  «  I  give  to  Ji.  C.  jffSOQ,  and  it  is 
my  will  and  desire  that  j1.  C.  may 
dispose  of  .the  same  amongst  her 
relations,  as  she  by  will  may  think 


/ 


>  . 


V. 


INDEX  TO  THE  PRINCIPAL  MATTERS.- 


747 


99 


proper."  Held,  a  trust  for  the 
rehtioDS  of  j1.  C.  and  the  jf  500 
well  bequeathed  by  the  will  of  j1»  C* 
to  her  sister,  and  her  lister's  chil- 
dren,  though  made  without  refer- 
ence to  the  will  of  the  first  testator. 
Forbes  v.  Ball.  Page  4.37 

Construction  of  words  in  a  residuary 
clause,  as  having  reference  to  a  con- 
tingency which  had  not  taken  placet 
and  therefore  no  restriction  on  a 
preceding  absolute  bequest.       lUd. 

11.  Testator  directs  "  that  A.  be 
appointed  receiver  of  his  real  and 
personal  estate,"  and  dies  seised  of 
no  real  estate,  except  an  estate  in 
the  West  Indies^  having  by  his  will 
directed  a  sum  of  money  to  be  in- 
vested in  the  purchase  of  lands  in 
England. 

A»  appointed  manager  of  the  West 
India  estate,  upon  entering  into  a 
personal  recognizance  to  account  for 
the  produce.     HiUert  v.  Hibbert. 

681 

12.  Bequest  of  stock  to  Government 
'    **  in   exoneration  of   the   national 

debt."  Directed  to  be  transferred 
to  such  person  as  the  King,  under 


his  sign  manual  shall  ippoint.   New» 
land  V.  Attomey'General*   Page  684 

13.  Word  '<  Rdations,"  in  a  will, 
means  "  next  of  kin."  Bequest 
of  residue  to  testator's  wife  for 
life,  with  a  direction  to  dispose  of 
the  residue  amongst  bis  relatlom 
in  such  manner  as  the  should  think 
fit. 

Appointment  to  relations,  not  being 
next  of  kin,  void,  and  the  residue 
decreed  to  be  distributed  amongst 
those  who  were  next  of  kin  to  die 
testator  at  the  time  of  bis  death. 
Pope  V.  Wbiteombe.  689 

14.  Bequest  of  <<  all  the  tesUtoPs 
money  in  the  Bank  of  England^* 
held  to  pass  stock  in  the  funds, 
testator  having  never  had  any  casb 
in  the  Bank.      Gallini  v.  Noble. 

691 
See  LsGACT,  —  Exbcutor,  —  Cha- 
ritable Uses,  —  Conditiok,  — 
Trust  and  Trustsb,  -—  Vesting. 
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